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PART IV.

OF THE LAW CONCERNING THE RIGHTS OF
PERSONS.

LECTURE XXIV.

OF THE ABSOLUTE RIGHTS OF PERSONS.

The rights of persons in private life are either absolute, being

such as belong to individuals in a single, unconnected state; or

relative, being those which arise from the civil and domestic re-

lations.

The absolute rights of individuals may be resolved into the

right of personal security, the right of personal liberty, and the

right to acquire and enjoy property.' These rights have been

justly considered, and frequently declared, by the people of this

country, to be natural, inherent, and unalienable.^ The effectual

security and enjoyment of them depend upon the existence of

civil liberty ; and that coilsists in being protected and governed

by laws made, or assented to, by the representatives of the people,

and conducive to the general welfare. Right itself in civil

society, is that which any man is entitled to have, or to do, or to

require from others, within the limits prescribed by law.^ The

^ Blackstone in liis commentaries thus sums up the absolute ripjlits of man :

"The absohite rights of man considered as a free agent, endo\Yed with dis-

cernment to know gov.d from evil, and with power of choosing those measures
which appear to him to be most desirable are usually summed up in one
general appellation, and denominated the natural liberty of mankind, 2
Corns, p. 125.

^ The natural rights of persons are such as relate to life and liberty. The
inherent rights are such as a person possesses without receiving them, or the
ability or faculty of doing them, from another. And the unalienable rights
such as are incapable of being sold, as the natural rights of life and liberty.

Wharton's Law Lexicon: Bouvier Law Dictionary.
^ The Avord right is used to denote a straif/ht line and moral rectitude of con-

duct. In its primitive sense, that which the law directs ; in its popular ac-

ceptation that which is so directed for the protection and advantage of an
individual is said to be his right. Wharton .L. Lex. A well founded claim.
Bouvier L. Diet, where the diflereut kinds of rights are set out at length.
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* 2 OF THE. RIGHTS OF PERSONS. [Part IV.

history of our colonial governments bears constant marks of the

vigilance of a free and intelligent people, who understood the

best securities for political happiness, and the true foundation of

the social ties. The inhabitants of the colonies of Plymouth and

Massachusetts, in the infancy of their establishments, declared

by law that the free enjoymeait of the liberties

[
"^^ 2 ] *which humanity, civility, and Christianity called for,

was due to every man in his place and proportion, and

ever had been, and ever would be, the tranquillity and stability

of the commonwealth. They insisted that they brought with

them into this country the privileges of English freemen ;^ and

they defined and declared those privileges with a caution,

sagacity, and precision, that have not been surpassed by their de-

scendants. Those rights were afterwards, in the year 1692, on

the receipt of their new charter, re-asserted and declared. It

was their fundamental doctrine, that no tax, aid or imposition what-

ever, could rightfully be assessed or levied upon them, without

the act and consent of their own legislature ; and that justice

ought to be equally, impartially, freely, and promptly adminis-

tered. The right of trial by jury, and the necessity of due proof

preceding conviction, were claimed as undeniable rights; and it

was further expressly ordained, that no person should suffer

without express law, either in life, limb, liberty, good name, or

estate; nor without being first brought to answer by due course

and process of law (a).

(a) Hazard's State Papers, vol. i. p. 408, 487, edit. Thilad. 1792. Hutchin-
son's Hist, of Massachusetts, vol. ii. p. G4. Revised Laivs of 3fassachusetts,

published in 1675. BayHe''s Historical Memior, vol. i. p. 229. Bancroft's

Hist, vol. i. p. 452. It was a provision in the charters to the Virginia set-

tlers granted by James I., in 160f> and 1609 ; and in the charter to the
colonists of Massachusetts in 1629 ; of the province of Maine in 1639 ; of
Conne'jticut in 1662; of Rhode Island in 166.'} ; of Maryland in 1632 ; of
Carolina in 1663 ;

and of Georgia in 1732, that they and theirjiosterity should
enjoy the same rights and liberties which Englishmen were entitled to at

home. Such privileges were implied by law without any express reserva-

tion. The like civil and religious privileges were conceded to New Jersey

by the proprietaries in February. 1665. Bancroft's Hist., vol. ii. 316. In the

free and liberal charter of Massachusetts of 1629, powers were granted to the

whole body of the proprietors to make laws not ropuiinant to the laws of

England. The colonists of New Plymouth assumed the necessary powei-s of

government by an original compact among themselves, and which they sub-

scribed before they lauded on the rock at Plymouth. All the New I]ngland

colonies, on their first establishment, were pure democracies : none more so

ever existed. The governments of Rhode Island, Connecticut and New
* An uninhabited country newly found out and inhabited by the English

is to be governed by the laws of Eugluud. 2 P. Wms. 75 ; (J Cowp. 205.
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* The first act of the general assembly of the colony of [
*3

]

Connecticut, in 1G39, contained a declaration of rights in

nearly the same language (a); and among the early resolutions

of the general assembly of the colony of New York, in 1691 and

1708, we meet with similar proofs of an enlightened sense of the

provisions requisite for civil security. It was declared by thom(6),

Haven, were thus formed by vohintary compact. Under the first Massachu-
setts charter, the legishitive body was composed of the governor, assistants,

and the whole freemen of the company in person. The first general court of
(lelegntcfi was in 1634. The ireemen had become too numerous to assemble
in a body, and Governor Winthrop directed that the towns should assemble
in general court by dei)uties, to revise and make laws. The statute of 16C6
declared that the freemen of each town might choose, hjj papers, deputies to

the general court. This was introducing voting by ballot. See Digest of
Massachusetts Colony Laios^ published in l()7o. The freemen cf the colonies

of Plymouth and Rhode Island, at first assembled iu person, and made laws.

Winthrop^s Hist, of Neio England hy Savage, vol. i. p. 128. For more than
eighteen years, tb.e whole body of the male inhabitants of the old colony cf
Plymouth constituted the legislature. Bancroft's Hist., vol. i. ]). 348, In
l()3t) the election of the governor and assistants by the freemen was declared

to be annual, and in 1638 the personal attendance of the freemen at the gen-
eral court was deemed to be grievous, and each town was thenceforward to

choose deputies. Brighum's edit, of Plymouth Colony Laivs, 1836, p, 36, 37,

63. And by statute in 1671, ibid. p. 258, if any freeman did not appear at

election m person, or by proxy, he was for such neglect to be amerced. The free

planters of Connecticut, in 1639, provided that the choice of officers was to

be by ballot, and that if the general assembly or court was not at any time
duly convened, the freemen might meet and hold the same in person or by
deputy. Chalmersays, that the introduction of representative government
in Massachusetts was in violation of the charter of 1629, and this wos the
opinion of Sir George Treby, and other high legal authority in England,
But though there was no express provision for it in the charter, it would
seem t) have been necessarily implied when the grovrth of the colony
required it ; and it was justified by the model of the English house of
commons, where the principal of representation was inherent and vital. The
first assembl^^ of Maryland, in 1635, consisted of the Avhole body of the free-

men, and in 1639, a representative assembly was established,

(a) TrumbulVs Hist, of Cnnnecticuf, vol i. p. 98, Laws of Connecticut, edit.

Boston, 1672, edit, 1702, and edit. New London, 1715, by Timothy Green.
The edition of 1702 I have not seen. The edition of 1672 was the first

printed code. Tliere was a code of laws compiled in 1650, and it was circu-

lated in written copies read in each town.
(i) Journals of the Assembly of the Colony cf Kew York, vol, i. p, 6, C24.

The general assembly of the colony of New York passed an act on the 13th
of May, 1691, declaratory of the rights and privileges of the people ot the col-

ony. It was declared that a session of the general assembly should be held
annually, and that every freeholder within the province, and every freeman
of a corporation, were entitled to vote for members of the assembly; that no
freeman was to be deprived of any rights or liberties, or condemned, but by
the judgment of his peers, or the law of the land; that no tax of any kind,
or on any pretence, should be levied upon the persons or estates of any of the
subjects of the province, except by the act of the general assembly; that all

trials were to be by a jury of twelve men, and in all ca])ital and criminal
cases there was to be a previous indictment or presentment by a grand in-
quest; and that the tenure of all lands was to be in free and common socage.
This declaratory act, or charter of privileges, contained several other pro vi-
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* 4 OP THE RIGHTS OF PERSONS. [Part IV.

that the imprisonmeDt of subjects without due commitment for

legal cause, and proscribing and forcing them into banishment,

and forcibly seizing their property, were illegal and arbitrary acts.

It was held to be the unquestionable right of every freeman, to

have a perfect and entire property in his goods and estate; and

that no money could be imposed or levied, without the consent

of the general assembly. The erection of any court of judicature

without the like consent, and exactions upon the administration

of justice, were declared to be grievances. Testimonies of the

same honourable character are doubtless to be met with in the

records of other colony legislatures. It was regarded

[ *4 ] * and claimed by the general assemblies in all the colonies

as a branch of their sacred and indefeasible rights, that

the exclusive power of taxation of the people of the colonies re-

sided in their colonial legislatures, where representation of them

only existed; and that the people were entitled to be secure in

their persons, property, and privileges, and that they could not

lawfully be disturbed or affected in the enjoyment of either, with-

out due process of law, and the judgment of their peers (a). But

sions, but it was repealed by the king in 1697. Bradford's edition of Colony

Laws, 1719. There was a prior act of the same purport, and nearly in the

same words, passed by the first general assembly of the province in 1683,

under the administration of the Duke of York. It was styled " The charter

of liberties and privileges, granted by his royal highness to the inhabitants

of New York." App. No. 2, to the revised edition of the Laws of New York
in 1813, vol. ii.

(a) See to this effect, in addition to the acts of Massachusetts,Connecticut,

and New York, already mentioned, the declaratory act of the assembly of

the Plymouth colony in 1635, and also in 1658, and in 1671. {HoIme^s

Annals, vol. i. p. 232. Baylie^s Hisiorical 3Iemoir of the Colony of New Ply-

mouth, vol. 1. p. 229. Plymouth Colony Laws, edit, by Brigham, 1836, pp. 107,

241.) See also the declaration of their rights, by the assembly of Virginia,

in 1624 and 1676; (Siith's Hist, of Virginia, p. 318. Ghatmer-s AiiJials, p. 64;)

and of the assembly of Pennsylvania in 1682; and of the legislature of

Maryland in 1639, and again in 1650; and of the assembly of Khode Island

in 1663; and of the proprietaries of Carolina in 1667: { Proud's Pnuisylvan ia,

vol. i. p. 206, 208. Graham'' s Hist, of the Colonics;) and of the concessions

and agreements of the proprietaries of New Jersey in 1664; and of the fun-

damental constitutions by the proprietaries of East New Jersey in 1683; and
of the declaratory acts of the general assembly of East New Jersey in 1682 and^

1698; and of the concessions and agreements of the proprietaries and plant-

ers of West New Jersey, and called the great charter of fundamenfals, in

1676; and of the declaratory act of the general assembly of "West Jersey

in 1681. {Learning's and Spicer's Collections, edit. Philad. folio, 1757, pp.
12—26, 153—166, 235, 240, 370, 372, 382. 411. Smith's rfist. of New Jersey,

126, 270—4, app. No. 1, 2.) The West New Jersey colonists, in 1676, intro-

duced voting by ballot, universal suffrage, the right and obligation of in-

structions, universal eligibility to office, and abolished im])risonment for

debt. All this was done under the auspices of William Penn, whose influ-

ence contributed to plant West New Jersey, and who was a joint assignee
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we need not pursue our researches on this point, for the best

evidence that can be produced of the deep and universal sense of

the value of our natural rights, and of the energy of the princi-

ples of the common law, are the memorials of the spirit

which pervaded and animated every part of our * country, [
* 5 ]

after the peace of 1763, when the same parent power which

had nourished and protected us, attempted to abridge our im-

munities, and retard the progress of our rising greatness.

The house of representatives in Massachusetts, the house of

assembly in New York, and the house of burgesses in Virginia,

took an early and distinguished part, upon the first promulgation

of English measures of taxation, in the assertion of their rights

as freeborn English subjects (a). The claim to common law

rights soon became a topic of universal concern and national vin-

dication. In October, 1765, a convention of delegates from nine

and trustee of an nndivided portion of West Jersey, as well as a joint owner
b}' purchase with other partners of East Jersey. The declaration of the gen-
eral assembly of Virginia in 1G24, that the governor should not lay. levy,

or employ any taxes or impositions upon the colony, except by the auth-
ority of tiie general assemlily, was the first colonial example of the asser-

tion of such a right; as that house was the first popular representative body
ever convened in America. Henrng^s Statutes, vol. i. p. 118, 122. Story''s Com.
on the Const., vol. i. p. 26. The charter of the colony ofMaryland, in 1632, was
peculiarly liberal. It established an independent colonial legislation in the
proprietary and the freemen or their deputies, and the crown stipulated

never to levy any tax upon the inhabitants, and the inhabitants were to

enjoy all the rights and privileges of English subjects. 1 Clmlmers^ ^m-
??.«?.<?," pp. 202—205. IHazanVs Coll. p. 327. The first assembly of iMaryland,
in 1638, declared the great charter of England to be the measure of their

liberties; and William Penn, in the preface to the plan of government pre-

pared for Pennsylvania, in 1682, declared, that any government is free to

the people under it, where the laws rule, and the people are a party to those laws.

Prou(Vs Hist, of Pennsylvania, vol. ii. app. p. 7. Bacon's Lans, 1638, ch. 2.

(a) MinoVs Hist, of 3fassachusetis, vol. ii. p. 175. Journals of Assembly of
Neir York, vol. ii. pp. 769—780. Jeff'erson\s Notes on Virginia, 189. 3Iar~

shalVs Life of Washington, vol. ii. p. 88, and appendix, note No. 4. WirVs
Life of Pafrick Henry, sect. 2. The assertion by the English house of com-
mons, in 1764, and prior to the stamp act, of a right to impose taxes upon
the colonies, produced spirited and manly remonstrances to the king and
parliament from several of the colonial assemblies. Pithin^s H;st. of the

United States, vol. i. pp. 165—169. The general assembly of the colony of
New York, in October, 1764, not only asserted their exclusive right of tax-
ing their constituents, but complained, at the same time, of the grievance
of putting an end, by act of parliament, to commercial intercourse between
the colonies and foreign West India settlements. Journals of N. Y. ibid. The
stamp act was passed the 22d March, 1765, and this was the first measure
of indirect taxation laid upon the colonies by the British parliament for the
mere purpose of revenue. The first resolutions of any of the colonial as-
semblies after the passage of the stamp act, came from the house of bur-
gesses of Virginia. They were introduced by Patrick Henry in May, 1765,
and asserted the right ia the colonists of taxing themselves. Wirt's Life of
Patrick Henry, sect. 2.
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colonies assembled at New York, and made and published a de-

claration of rights, in which they insisted that the people of the

colonies were entitled to all the inherent rights and liberties of

English subjects, of which the most essential were, the exclusive

power to tax themselves, and the privilege of trial by jury (a).

The sense of America was, however, more fully ascertained, and

more explicitly and solemnly promulgated, in the memorable de-

claration of rights of the first Continental Congress, in October,

1774, and which was a representation of all the colonies except

Georgia.^ That declaration contained the assertion of

[
* 6 ] several great and fundamental principles of American *lib-

erty, and it constituted the basis of those subsequent bills

of rights, which, under various modifications, pervaded all our

constitutional charters. It was declared, " That the inhabitants

of the English colonies in North America, by the immutable laws

of nature, the principles of the English constitution, and their

several charters or compacts, were entitled to life, liberty, and

property; and that they had never ceded to any sovereign power

whatever, a right to dispose of either, without their consent;

that their ancestors, who first settled the colonies, were, at the

time of their emigration from the mother country, entitled to all

the rights, liberties, and immunities of free and natural born

subjects: and by such emigration they by no means forfeited,

surrendered, or lost any of those rights;—that the foundation of

English liberty, and of all free government, was the right of the

people to participate in the legislative power, and they were en-

titled to a free and exclusive power of legislation, in all matters

of taxation and internal policy, in their several provincial legis-

latures, where their right of representation could alone be pre-

served;—that the respective colonies were entitled to the common
law of England, and more especially to the great and inestim-

able privilege of being tried by their peers of the vicinage, ac-

cording to the course of that law; that they were entitled to the

benefit of such of the English statutes as existed at the time of

their colonization, and which they had by experience found to be

applicable to their several local and other circumstances;—that

{a) MarshalVa Life of Washington, vol. ii. p. 90, and Appendix, Note No. 5.

^Thc representatives who attended this first Congress styled themselves in

their formal acts "The Delegates appointed by the Good People of these Col-

onies." Pomeroy Const. Law, 35.
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they were likewise entitled to all the immunities ar^l privileges

granted and confirmed to them by royal charters, or j oeured by

their several codes of provincial laws" (a). Upon the for-

mation of the several state constitutions, * after the col- [
* 7 ]

onios had become independent states, it was in most in-

stances thought proper to collect, digest, and declare, in a precise

and definite manner, and in the shape of abstract propositions

and elementary maxims, the most essential articles appertaining

to civil liberty and the natural rights of mankind [b).

The precedent for these declaratory bills of rights was to be

found, not only in the colonial annals to which I have alluded,

but in the practice of the English nation, who had frequently

been obliged to recover, by intrepid councils, or by force of arms,

and then to proclaim, by the most solemn and positive enact-

ments, their indefeasible rights as a barrier against the tyranny

of the executive power. The establishmeni of magna charta, and

its generous provision for all classes of freemen against the com-

plicated oppressions of the feudal system; the petition of right,

early in the reign of Charles I., asserting by statute the rights of

the nation as contained in their ancient laws, and espec-

ially in "the great* charter of the liberties of England;" [
* 8]

and the bill of rights at the revolution,, in 1688 (c), are

(a) Journals of Congress, vol. 1. p. 28, ed. Phil. 1800. It was a principle

of the English common law, that acts of Parliament did not bind the Eng-
lish colonies unless they were specially named. Blankard v. Galdy, 4 Mod. 2:32.

2 Salk. 411, S. C. Sir Joseph Jekyll, in 2 P. Wins. 75. But the prevalent
doctrine in the colonies, and one that was acted upon by some of the legis-

latures, was, that no act of parliament was binding upon the colonies, though
named, unless ratified by the colonial legislatures, and on the ground that
they were not represented in parliament. Hutchinson^s History, vol. i. p. 322.
Chalmers' Annals, 277, 400. Pitkin's Hist, of the United States, vol. i. p. 91,

92, 96, 97. The original charter of Pennsylvania, to "William Penn. con-
tained a provision, that no contribution should be levied on the inhabitants
or their estates, unless by the consent of the proprietary or governor and as-

sembly, or by act of Parliament in England. Charter, sec. 2. Proud' s Hist, of
Pennsylvania, vol. i. p. 185. Yet this anomalous reservation of a power (;f

taxation in parliament, was always understood by the colonists to imjjly,

that the people of the province were to be allowed to send their representa-
tives to parliament previous to the exercise of the power. This was so
asserted by Dr. Franklin, in his examination before the house of commons
in England, prior to the American war.

(h) Cicero, in his Treatise De Republica, lib. 1, sec. 32, insisted that equal-
ity of rights was the basis of a commonwealth; for since property could not
be equal, and talents were not equal, rights ought to be held equal among
all the citizens of the state, which was, in itself nothing but a community
of rights.

(c) Act of 1 "W. & M., sess. 2, ch. 2, entitled "an act declaring the rights

4 VOL. II. KEXT. 49
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illustrious examples of the intelligence and spirit of the English

nation, and they form distinguished eras in their constitutional

history (a). But the necessity, in our representative republics,

of these declaratory codes, has been frequently questioned, inas-

much as the goTernment, in all its parts, is the creature of the peo-

ple, and every department of it is filled by their agents, duly

chosen or appointed according to their will, and made responsi-

ble for mal-administration. It may be observed, on the one hand,

that no gross violation of those absolute private rights, which are

clearly understood and settled by tho common reason of man-

kind, is to be apprehended in the ordinary course of public

affairs; and as to extraordinary instances of faction and tur-

bulence, and the corruption and violence which they neces-

sarily engender, no parchment checks can be relied on as afford-

ing, under such circumstances, any effectual protection to public

liberty. When the spirit of liberty has fled, and truth and jus-

tice are disregarded, private rights can easily be sacrificed under

the forms of law. On the other hand, there is weight due to the

consideration, that a bill of rights is of real efficacy in controlling

the excesses of party spirit. It serves to guide and enlighten

public opinion, and to render it more quick to detect, and more

resolute to resist, attempts to disturb private right. It requires

more than ordinary hardiness and audacity of character, to tram-

ple down principles which our ancestors cultivated with rever-

ence; which we imbibed in our early education; which recom-

mend themselves to the judgment of the world by their truth and

simplicity; and whixjh are constantly placed before the eyes of

the people, accompanied with the imposing force and solemnity

of a constitutional sanction. Bills of rights are part of the muni-

and liberties ot tho subject, and settling the succession of the crown." See

also tJie act ofsettlement, 12 & 13 Wm. 3, ch. 2, and ante vol. i. 293.

(a) This free spirit of the English nation at the era of magna eJtaria, was
not peculiar to the Anglo-Saxon race in that island. AVc have an analogous

and almost contemporary case in Denmark, upon the election of King Chris-

topher II., in 1319. He was called upon by the diet or assembly of great

men which elected him, to sign a capitulation or charter, taken from iireced-

ing models, in which it was declared, not only that the feudal nobility and
the clergy should be secure in their privileges and exemptions, but that the

Iree peasants should not be subject to any tax contrary to the established

laws and customs ; that a ])arliament should be annually held at AVyborg
;

that no man should be imprisoned, or deprived of life or pro^ierty, witliout

public trial and conviction according to law ; and that no law should bo

made or altered without conxent of i)arliamcnt, consistingof the prelates and
best men of the kingdom. liishop Mullvr on ihc Ancient Histon/ and ConsHfu-

tion of Denmark, noted in the Foreign Quarterly Jievinr, No. 21.
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ments of freemen, showing their title to protection, and they be-

come of increased value when placed under the protection of an

independent judiciary, instituted as the appropriate guardian of

private right. Care, however, is to be taken in the digest

of these declaratory provisions, to* confine the manual to [ *9 J

a few plain and unexceptionable principles. AVe weaken

greatly the force of them, if we encumber the constitution, and

perhaps embarrass the future operations and more enlarged ex-

perience of the legislature, with a catalogue of ethical and polit-

ical aphorisms, which, in some instances, may reasonably be

questioned, and in others justly condemned (a).

(a) The following instances may be mentioned as illustrations of the

questionable nature of some of these declaratory provisions:

Thus, several ofthe state constitutions, as those oiNcio Hampshire, 3fassachu-

sefts, Vermont, North Carolina, Ohio, Indiana and Illinois, have made it an article

in their bill of rights, that the people have a right, not only to apply to the
.legislature by petition, or remonstrance, but to "instruct their representa-

tives." If, by this, be meant that they may give to their representatives

Avholesome advice or information, it is a palpable truth, and quite a harm-
less article; but if it be intended to declare, that the people of a town, or

countj', or district, may give binding instructions to their immediate dele-

gates, and to which they must conform without any exercise of their own
discretion, in like manner as an agent or attorney in private business is

bound by the directions of his principal, it would then render all discussion

and deliberation in the legislature useless. This would be repugnant to the
theory of government, which supposes that the representatives are to meet
and consult together for the common welfare, and to have a regard, in the
making of laws, to the greatest general good, and to make the local views
and interest of a part of the community subordinate to the general interest

of the whole. The principle of the English common law, applicable to the
members of the British house of commons, is deemed to be the true doctrine
on this subject. Though chosen by a particular county or borough, the
member when elected and returned, serves for the whole realm. "When you
choose a member," said Mr. Burke to the electors of Bri.stol, in 1774, " he is

not a member of Bristol, but he is a member of parliament." The end of
his election is not particular, but general; not barely to advantage his constit-

uents, but for the common weal; and he is not bound to take and follow the
advice of his constituents upon any particular point, unless he thinks it

proper or prudent so to do. {A Inst. 14. 1 Blades. Com. 159.) The repre-
sentative (to use again the language cf Burke) owes to his constituents, not
his industry only but his judgment; and he betray.s, instead of serving them,
if lie sacrifices it to their opinion. The people cannot debate in their collec-

tive capacity. They can only deliberate and make laws by their represen-
tatives; and in the ordinary course of human affairs, the exercise of their
sovereignity, and the means of their safety, will consist in the discreet selec-

tion of the rulers who are to administer the government of their choice. The
earliest assertion of this important and undoubted constitutional principle,
that each member of the house of commons was deputed to serve, not only
for his immediate constituents, but for the whole kingdom, was, according
to Mr. llallam, {Co7istiiuiional Ilistorij of England, \o}. i. p. 352,) made in
parliament, in 1571.

So, it is declared, in some of the .state constitutions, as Maryland, North
Carolina, and Tennessee, that "monopolies are contrary to the genius of a
free government, and ought not to be allowed." This would seem to restrain
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In the revision of the constitution of New York, in 1821, the

declaration of rights was considerably enlarged; and yet

[ * 11 ] *the most comprehensive, and the most valuable and ef-

fectual of its provisions, were to be found in the original

constitution of 1777, as it was digested by some master statesmen,

in the midst of the tempest of war and invasion. It was de-

clared (a), that no authority should be exercised over the people

or members of the state, on any pretence whatever, but such as

should be derived from, and granted by them ; and that trial by

jury, as formerly used, should remain inviolate for ever : aod

that no bills of attainder should be passed, and no new courts in-

stituted, but such as should proceed according to the course of

the common law ; and that no member of the state should be

disfranchised, or deprived of any of his rights or privileges under

the constitution, unless by the law of the land, or the judgment

the legislature from granting any exclusive privilege, even for a limited time,

and prevent them from encouraging the introduction and prosecution of

hazardous and expensive experiments in some art, science, or business, cal-

culated to be extensively useful. "A temporary monopoly of that kind,"
says Doctor Adam Smith, {Inquiry into the Wealth of Nations, vol. ii, p. 272,)

"may be vindicated upon the same principles, upon which a like monopoly
of a new machine is granted to its inventor, and that of a new book to its

author." If the principle be correct, that all monopolies are contrary to the
genius of a free state, it would condemn the power given to Congress to secure

to authors and inventors the exclusive right to their writings and discoveries,

and which species of monopoly is deemed to be exceedingly just and useful.

Again ; it is made an article in the declaration of rights, in the constitution

of Illinois, that " there shall be no other banks or moneyed institutions in the
state, but those already provided by law, except a state bank and its

branches," This is too general and too indefinite a restraint upon the ex-

ercise of legislative discretion, and the subject seems scarcely of sufficient

importance to have been classed among the "general, great, and essential

principles of liberty and free government." In a commercial state, it would
lead to the loss of many useful moneyed establishments, or what is more
probable, it would be a temptation to eflfbrts to elude the force of the arti-

cle by evasive constructions. So, the provision in the declaration of rights

in the constitution of 3Iississippi, that " no citizen shall be prevented from
emigrating on any pretence whatever^^^ seems to be stated in terms too string

and unqualified, and it would require some latitude of interpretation to

prevent the unjust application of the injunction to the case of persons emi-
grating with the fraudulent design of avoiding the payment of debt, or the
discharge of a known duty, as the relief of bail or security. It is declared,

in the constitution of Ohio, that "every association of persons, being regu-

larly formed, and having given themselves a name, may, on application to

the legislature, be entitled to letters of incorporation to enable them to hold

esiates, real and personal, for the support of their schools, academies, col-

leges, universities, and other purposes.^' The provision is too indoiiiiitely

expressed, and relates to a case of ordinary legislative discretion, and if lit-

erally carried into execution, it would be productive of great inoonvonicnce.

It does not seem to be deserving of a ])l:u*e aui;)ng "the essential ])rincinleti

of liberty and free government to ])e for ever unalterably established."

(a) Constitution of 1777, art. 1, lli, 41.
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of his peers. Several of the early state constitutions had no for-

mal bill of rights inserted in them ; and experience teaches us,

that the most solid basis of public safety, and the most certain

assurance of the uninterrupted enjoyment of our personal rights

and liberties, consists, not so much in bills of rights, as in the

skilful organization of the government, and its aptitude, by means

of its structure and genius, and the spirit of the people which

pervades it, to produce wise laws, and a pure, firm, and intelli-

gent administration of justice.

I shall devote the remainder of the present lecture to examine

more particularly the right of personal security and

* personal liberty, and postpone the consideration of [
* 12

]

the right of private property until we arrive at another

branch of our inquiries.

(1.) Of the right of personal security.

The right of personal security is guarded by provisions which

have been tlanscribed into the constitutions in this country from

magna charta, and other fundamental acts of the English parlia-

ment, and it is enforced by additional and more precise injunc-

tions.*^ The substance of the provisions is, that no person, ex-

cept on impeachment, and in cases arising in the military and

naval service, shall be held to answer for a capital, or otherwise

infamous crime, or for any offence above the common law degree of

petit larceny, unless he shall have been previously charged on the

presentment or indictment of a grand jury; ^ that no person shall

^ Blackstone says, "The right of personal security consists in a person's
legal and uninterrupted enjoyment of his life, liis limbs, his body, liis liealth,

and his reputation." 1 Coms. 129.
^ It would now seem to be the rule that all public misdemeanors hitherto

prosecuted only by indictment may, unless restrained b}'^ statute, be prose-
cuted on behalf of the commonwealth by information. Commonwealth v.

Waterborough, 5 Mass. 259; Jones v. Kobbins, 8 Grav, 3G4; Pub. Stat. Mass.
eh. 200, sec. 3; State r. Dover, 9 N. H. 468; State r."Kittery, 5 Greenl. 254;
Stinson Amer. Stat. Law, U 128, 129. By the Constitution of New York
State an indictment is not requisite in all cases, as for instance, in the trial

of the offence of petit larceny, for the trial of Avhich offence a jury is not
necessary. So the right of trial by jury has not been allowed in cases not
infamous such as vagrants, disorderly persons, &c., as such right did not pre-
viously exist. Duffy tJ. The People, 6 Tlill, 75. The same practice prevails
in Ohio, where it has been held that the legislature may direct the mode of
redress unrestrained by the constitutional provision of indictment or pre-
sentment, in criminal or infamous offences of a </Mflf.s/-criminal character, as

Sabbath breaking, selling intoxicating liquors and other misdemeanors over
which the justices of the peace and mayors have jurisdiction. Markle v.

Akron, 14 Ohio, 589. These convictions, however, being summary, and con-
trary to the common law right, must be construed strictly according to the
statutes granting or containing them. There must be a record of such pro-
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be subject, for the same offence, to be twice put in jeopardy of

life or limb (a); ** nor shall he bo compelled, in any criminal case,

(a) This prohibition as to putting a pitrty twice in jeopardy, is in the Con-
stitution of the United Slates, and it has been deemed, by Mr. Justice Story,
to mean that no person shall be tried a second time, for the same oflence,
after a trial by a competent and regular jury, upon a good indictment,
whether there be a verdict of acquittal or conviction. A new trial cannot
therefore be granted in a capital case, after a verdict regularly rendered upon
a sufficient indictment, but it may where the jury has been discharged from
giving a verdict, for then the party has not been put iu jeopardy. United
States r. Gibert, 2 Sumner, 19.

ceedings, an information or charge, notice to the party, and a conviction,
judgment and execution. A review founded on the record may be had by
Habeas Corpus or Certiorari. The People v. Philips, N. Y. C. C. 5 N. Y. Legal
Observer, April 1847, p. 130. The Constitution of these states merely pre-
serves inviolate the right to trial by jury already existing. Adler v. Whit-
beck, 44 Ohio St. 539; McBride v. Stradley, 103 Ind. 465; Seeley v. Bridge-
port, 53 Conn. 1. It does not say there shall be a jury in all cases. Flint
Kiver S. B. Co. v. Foster, 5 Ga. 194. Blackstone says (3 Coms. p. 263): "An
inlormation in the nature of a quo warranto is properly a criminal method of
prosecution, but hath long been applied to the mere purposes of trying a
civil right." It has now been held that a proceeding in this form to try the
rights to a franchise is in the nature of a civil remedy and not within the
province of a bill of rights. State v. Hardie, 1 Ind. 42; Commonwealth v.

Brown, 1 Sergt. & li. 385; Peoples. liichardson, 4 Cowen, 102; State Bank
V. State, 1 Blackf. 267; State v. Lingo, 26 Mo. 496. In the State of Kew
York it has been treated as criminal in form and matters of pleading, &c.;
but is used as a civil remedy only. The same would seem to be the practice
in Illinois, New Jersey, Wisconsin, and Arkansas. Attornev General v.

Utica Ins. Co., 2 Johns. Chy. 370; People v. Jones, 18 Wend. 601; State v.

West W^is. R. Co., 34 Wis. 197; State v. Ashley, 1 Ark, 279; State v. Roe, 2
Dutcher, 215. If the crime is such that the accused can be sentenced to im-
])risonment in the state prison or j^enitentiary with or without hard labor it

is infamous and cannot be prosecuted by information in these states. The
true testis: "is the crime one for which an infamous punishment can be
awarded by statute, and it it is, the defendant has a right to be put upon his

trial by the accusation of a grand jury only. Ex j)arte Wilson, 114 U. S.

417; Mackin r. U. S., 117 U. S. 348; Parkinson v. U. S., 121 U. S. 281. See
further upon the question of extending the trial on prosecution by way of
information. U. S. v. Shephard, 1 Abb. U. S. 431; U. S. v. Maxwell, 3 Dillon,

275; U. S. V. Block, 4 Sawyer, 211; U. S. v. Miller, 3 Hughes, 553; U. S. r.

Baugh, 4 Hughes, 501 ; U. S.t. Yates, Fed. Rep. 861 ; U. S. v. Field, 21 Blatch.

330; hi i?c AVilson, 18 Fed. Rep. 33; from which it would appear that such
proceedings -have been sustained in cases where the conviction does not
render the prisoner incapable of being a witness. See further \\\mm\ the
question of the Constitutional right to trial by jury the case of Grand Ra])ids

& Ind. R. Co. V. Sparrow, 1 L. R. A. p. 480, and especially the note thereto,

also City Council of Anderson v. O'Donnell, Id. p. 632,*and note thereto.
® U. S. Constitution, Art. 5, Amend. The word joepardy marks out the

situation of a per.son when a trial jur^' is sworn and impanelled to try his

case upon a valid indictment, and such jury has been charged with his de-
liverance. 1 Bishop Crim. Law, ^ 660; 18 Johns. N. Y. 206; 2 Sumn. C. C.

60; 4 Wash. C. C. 402.

When a prisoner is indicted for a crime of which he has been previoUvSly

acquitted, he j)\eadsnutrefois acquit; when ])reviously convicted, a«//r /oia

convict. There was also the plea, autre fois attaint, but it is not a good bar
either in these states or in England now. 1 Bishop Crim. L. § 692; 3 Chitty,
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to be a witness against himself; " and in all criminal prosecutions,

the accused is entitled to a speedy and public trial by an im-

partial jury; '" and upon the trial he is entitled to bo confronted

with the witnesses against him;" to have compulsory process for

obtaining witnesses in his favour, and to have the assistance of

counsel for his defence. And as a further guard against abuse

and oppression in criminal proceedings, it is declared, that ex-

cessive bail cannot be required, nor excessive fines imposed, or cruel

and unusual punishments inflicted; nor can any bill of attainder,

or ex post facto law, be passed. The Constitution of the United

States, and the constitutions of almost every state in the Union,

contain the same declarations in substance, and nearly in the

same language (a). And where express constitutional provisions

[a) In the ordinance of Congress of Jnly 13th, 1787, for the government

of the territory of the United States north-west of the river Ohio, it was declared

to be an unalterable article of compact between the original states, and the

people and states in the said territory, that the inhabitants thereof should

always be entitled to the benefit of the writ of habeas corpus, and of trial

hy jiiry; of judicial proceedings according to the course of the common law;

that ail persons should be bailable, unless for capital offences, where the

proof shall be evident, or the presumption great; that all fines should be

moderate, and no cruel or unusual punishments inflicted; that noman should

be deprived of liis liberty or property, but by the judgment of his peers or

the law of the land; that no man's property or services should be taken or

demanded for public exigencies, without full compensation; and that no

law ought ever to be made, or have force in the territory, interfering in any

C. L. 4G4. To render these pleas a complete bar, there must be. First, An
acquittal or conviction on trial by verdict of a jury and on a valid indi<'t-

ment. Second, Such acquittal or conviction must have been in law and in

fact- and, Third, The plea must set out the record and show the identity of

the oft'ence and person. Reg. v. Bird, 5 Cox C. C. 12; Tempi. & M. Cr. Cas.

438- 2 Den. Cr. Cas. 224; & 5 N. Y. Crim. 32 n., where the recent cases are

collected. If a prisoner has been acquitted and the verdict has been reversed

by a superior court, such superior court cannot subject him to another trial.

State V. Hand, 1 Eng. (Ark.) 169; State v. Denton, Id. 259. No writ of error

lies on behalf of the people after judgment for defendant in a criminal case.

People V. Cornin, 2 Comst. 9. See hereon Commonwealth of Penna. v. Fitz-

patrick, 1 L. R. A. 451, where the reader will find the question of former

jeopardy discussed and the cases showing when it does and does not attach

or arise, the discharge of the jury, &c., fully collected in the note thereto.

^ Nor can his wife be; neither being competent to prove a fact tending to

criminate the other. A wife is a competent witness for but not against her

husband. Yearger v. Weaver, 61 Pa. St. 425; Cauley v. Wilson, 7 Phila. 676.

See also Commonwealth v. Schriver, Quarter Sessions. Phila. 1820, M. S.

;

Taylor on Evidence (Text Book Series Ed.); Greenleaf on Evidence.
^•^ The jury must be of the State and District wherein the crime was com-

mitted, and the defendant must be informed of the nature and cause of the

accusation. Art. 6.; Pomeroy Const. Law, 144, 145.

'1 This 6th Amendment to the Constitution of the United States does not

apply to criminal trials in the State Courts for the violation of State laws.

People V. Penhollow, 49 N. Y. Supm. (42 Hun.) 103; 3 N. Y. St. Rep. 445;

5 N. Y. Crim. 41.
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on this subject appear to be wanting, the same principles arc

probably asserted by declaratory legislative acts; and they must

be regarded as fundamental doctrines in every state, for the

colonies were parties to the national declaration of rights in 1774,

in which the trial by jury, and the other rights and libei-ties of

English subjects were peremptorily claimed as their un-

[ * 13 ] doubted * inheritance and birthright. It may be received

as a self-evident proposition, universally understood and

acknowledged throughout this country, that no person can be taken

or imprisoned, or disseised of his freehold, or liberties, or estate,

or exiled, or condemned, or deprived of life, liberty, or property,

unless by the law of the land, or the judgment of his peers. The

words, hy the law of the land, as used in magna charta (a), in

reference to this subject, are understood to mean due process of

law, that is, by indictment or presentment of good and lawful

men; and this, says Lord Coke (6), is the true sense and exposi-

tion of those words. ^^

manner whatever with, or affecting private contracts or engagements bona
fide, and without fraud previously formed. This last and valuable provision

was at that time new and unprecedented in constitutional history.

(a) Ch. 29.

(b) 2 Inst. 50. See also the matter of John and Cherry streets, 19 Wendell,

659. The lato of the land in hills of right, says Ch. J. Ruffin, in the elaborate

opinion delivered in Hoke v. Henderson, 4 Dev. N. C. Rep. 15, (and one re-

plete with sound constitutional doctrines,) does not mean merely an act of
the legislature, for that construction would abrogate all restriction on leg-

islative authority. The clause means, that statutes which would deprive a
citizen of the rights of person or property without a regular trial, according

to the course and usage of the common law, would not be the law of the

land in the sense of the constitution. In Tennessee "the law of the land"
in the constitution of that state, is understood to mean a general and public

law, operating equally upon every member of the community, 10 Yerger,

71. The judgment of his peers means, trial by a jury of twelve men accord-

ing to the course of the common law; and even in private suits at common
law, the right of trial by jury is preserved in the Constitution of the United
States, where the value in controversy exceeds twenty dollars. Const.

U. S. Amendments, art. 7. In the Constitution of New York it is declared,

that trial by jury, "in all cases in which it has been heretofore used," should

remain inviolate forever; and no new court should be instituted, except

courts of equity, which should not ])roceed according to the course of the

common law. Const. N. Y. art. 7. Under these provisions it has been adjudged
that the provision in the Constitution of the United States, relative to trial

by jury, applies only to the federal courts; and that the provision in the state

constitution applies only to cases of trials of issues of factin civil and crim-

inal proceedings in courts of Justice; and that the provision as to new courts

referred to courts exercising the usual jurisdiction ("f courts of law, but pro-

ceeding hy modes unknown to the common law. In the matter ofJSmith, 10 Wendell,

449. Cowen, J., in the matter of John and Cherry streets, 19 Wendell, 076.
'* In Story due prociess of law is thus defined: "liaw in its regular course

of administration through Courts of Justice," 3 Const. 261, 661; 13 How.
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But while cruel and unusual punishments are universally con-

demned, some theorists have proposed the entire abolition of the

punishment of death, and have considered it to be an unnecessary

waste of power, if not altogether unjust and unwarrantable. It

has been supposed that the proper object of punishment, being

the protection of society by* the prevention of crime, can be as

well, or more efPectually answered, by the substitution of milder

sanctions. The great difficulty is, to attain the salutary ends of

punishment, and, at the same time, avoid wounding the public

sense of humanity. The punishment of death is, doubtless, the

most dreadful and the most impressive spectacle of public justice;

and it is not possible to adopt any other punishment equally power-

ful by its example. It ought to be confined to the few cases of

the most atrocious character, for it is only in such cases that

public opinion will warrant the measure, or the peace and safety

of society require it. Civil society has an undoubted right to use

the means requisite for its preservation ; and the punishment of

murder with death, accords with the judgment and the practice

6f mankind, because the intensity and the violence of the malig-

nity that will commit the crime, require to be counteracted

by the strongest motives which can be presented to

*the human mind. Grotius (a) discusses much at large, [
* 1 1

]

In Georgia, Avhere the provision in the constitution securing trial by jury is

the same as in that of New York, it has been adjudged, that it did not ax^ply

to summary jurisdictions known and in use before the adoption of the con-

stitution. Law and commissioners of pilotage, li. M. Charltori's Rep. 302.

This has been also the contemporaneous and practical exposition of the same
words in the Constitution of New York.

(a) l)e Jure Belli, b. 2, ch. 20.

272; 13 N. Y. 378. As to definition under different state constitutions, see

19 Wend. N. Y. 659; 4 Hill, N. Y. 145; 2 Speers (S. C), 767; 2 Yer. Tenn.
554; 10 Id. 71; 3 Humph. (Tenn.) 483; Sullivan's Lect. 402; 12 N. Y. 202:

13 Id. 378; 18 Id. 199: 11. M. Charlt. (Ga.) 302; 1 Cur. C. C. 311; 11 How.'
437; 13 Id. 142; 11 How. Pr. Rep. 289; 3 Kernan, 378. An information

has been held due process of law. Hurtado r. Cal., 110 U. S. 516; Kowan
V. State, 30 Wis, 129; Kallock v. Superior Court, 56 Cal. 229, A state sta-

tute making it a misdemeanor to practice medicine with the certificate of a
state board is not unconstitutional as depriving the party of life, liberty, or

property without due process of law. Dent r. West Va., 129 U. S. 114. Due
process of law is, law in the due course of administration or legislative pro-

cedure and is the rules and forms which have been established for the pro-

tection of private rights. Board of Education r. liakewell, 122 111. 339. It

does not require a plenary suit and trial by jury in all cases, it is that pro-

cedure which is suitable and proper to the particular case as sanctioned by
established custom and usage. Ex parte Wall. 107 II. S. 265. See further.

Peoples. O'Brien, 2 L. R. A. 255 (N. Y.), and cases cited in the note thereto

;

also, KuntztJ. Sumption, 2 L. R. A. 655 (lud.), and note thereto.
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and with his usual learning and ability, the design and the

lawfulness of punishment; and he is decidedly of the opinion,

that capital punishments, in certain cases, are not only lawful

under the divine law, but indispensable to restrain the audacious-

ness of guilt. He recommends, however, for adoption, in many
cases, the advice, and even the example of some of the ancients,

by the substitution of servile labour and imprisonment for cap-

ital punishment. This has been done since his time to a very

great extent in some parts of Europe, and especially in these

United States.'^ In the earlier code of laws prepared by William

Penn, and adopted by the legislature of Pennsylvania, in 1682 (a),

it was declared, that all prisons should be workhouses for felons

and vagrants ; and the penitentiary system founded on labour,

discipline, and instruction, accompanied with patient and humane
treatment, was first introduced into this country by the wisdom

and benevolence of that eminent lawgiver. Though the peniten-

tiary system has not been able sufficiently to answer the expecta-

tions of the public, either in the reformation of offenders, or as

an example to deter others, yet the more skilful structure and ar-

rangement of the prisons, and the introduction of a stricter and

more energetic system of prison discipline, consisting essentially

of solitary confinement by night, and hard labour without soli-

tude, but without conversation, in the workshops, by day; (and

which have been carried into effect with beneficial results in the

state prison at Auburn, and in the new state prison at Sing Sing,

in New York, and at Weathersfield in Connecticut,) afford en-

couraging expectations that they will be able to redeem the credit

of the system, and recommend the punishment of solitary imprison-

ment and hard labour, instead of capital and other sanguinary pun-

ishments to the universal approbation of the civilized world (6).'^

(rt) Prowrf'.s History of Pennsylvania, vol. ii, app. p. 16.

(6) In Philatlelphia, in 1829, a further reform in prison discipline was in-
^' Beccaria contends that the punishment of death ought not to be inflicted

in the time of peace, nor at other times except in cases where the law can
1)6 maintained in no other way, Ch, 28. In most of the states punishment of

death or capital punishment is now abolished except for murder in the fii-st

degree and treason. Statute 31 March. 1860, ^ 177, P. L. 425, abolishes cap-

ital punishment in the State of Pennsylvania except for murder in the first

degree. See further Revised Stats. ch/'A, U 5345, 5366, 5368.
'* The English system of punishment by transportation was abolished by

statute 20 & 21 Vict. c. 3, and penal servitude substituted, ot which five

years is the minimum and life the greatest punishment, or imprisonment
with hard labor for any period not exceeding two years may bo iullictcd in-

stead.
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*While the personal security of every citizen is protected l*1^]
from lawless violence by the arm of government and the terrors

of the penal code, and while it is equally guarded from unjust and

troduced, and is spoken of with high approbation by competent judges. It

consists of solitary confinement by night and hy day, and labour by day.
Pardon''^ Dig. 455. Doctor Lieber in his Letter to the Prexidcnt of the Phila-

delphia Soeicty for alleviatiuf) the mixeries ofpublic prisons, and in his Letter to

the Governor of South Carolinn on the jwnitentiari/ .si/slein, conies out with great
strength in favour of the Philadelphia system in preference to the Auburn
plan of discipline. See also the Lettre sur le systemc penitentiaire, par M. Dc-
metz, Counseiller a la cour royale, Paris, 1837, in which the Philadelphia plan
of solitude by night and by day is ably enforced ; and the system was ap-
proved of after lull discussion by the Conseil General du Departement de la

Seine. October 20th, 1837. But notwithstanding all this sanction, it would
&eem that experience has raised a doubt as to the good effects of total and
absolute solitary confinement by day and night, in consequence of its dele-
terious effects upon the mind of the prisoner. See the 13//i Annual Report of
the Prison Discipline Society, Boston, 1838. Doctor Lieber distinguishes the
one system as the Auburn or silent system, and the other as the Pennsylva-
nia separate or eremitic system.

There were, as early as 1834, sixteen of the United States, viz. Maine,
New Hampshire, Vermont, Massachusetts, Connecticut, New York, New
Jersey, Pennsylvania, Maryland, Virginia, Kentucky, Tennessee, Georgia,
Ohio, Indiana, and Illinois, besides the District of Columbia, which had
penitentiaries or state prisons established and supported by government.
The system is extending and growing better in this country by the lights of
experience, and in 1838 the prisons in eight or nine of the states had become
a source of revenue to the public, as the earnings of the convicts by their
labor left a clear eain above all expenses. It has attracted attention in
Europe, and gentlemen of character and ability from England, France, and
Prussia, have visited the United States, under the auspices of their respec-
tive governments, in order to insp.3ct our prisons, and obtain a thorough
knowledge of the plan, discipline, and effects of our penitentiary systems.
To these visits we are indebted for the interesting work or M. M. G. de Beau-
vioni ei A. de Tocqueville, entitled Du Systcme Penitentiaire aux Etnts-Unis,
et de son application e7i France, Paris, 1833; and which has been translated,
with notes, by Dr. Francis Lieber, advantageously known to the literary
world as the editor of that great work, the Encyclopsedia Americana ; also,

for the Report of William Crawford, Esq , on the Penitentiaries of the United
States, presented to the British government, and ordered to be printed, in
March, 1835. His appendix to this report contains an extraordinary and
very Valuable mass of facts and details on the subject, collected Avith' great
industry and care, and accompanied with excellent plans of our ])rincipal

state penitentiaries. The whole work is very instructive, and ought to l)e

republished in this country. The French visitants collected als«, documen-
tary and statistical matter relative to our state prisons, amounting to six
volumes in folio, which have not been published, but were deposited in the
oflSce of the minister of commerce and public works at Paris.

Doctor Julius, a learned professor at Berlin, in Prussia, under the direction
of his government, visited the United States on the same errand in the years
1834, 1835, and 1836, and in 1839, his work in two volumes on the 3Ioral
Condition of the United States was published at Leipsic in Germany, and the
second volume was wholly occupied with the subject of crime and punish-
ment.

In 1830, a bill passed the English house of commons abolishing the pun-
ishment of death for forging negotiable securities ; but this alteration in the
established law was rejected by a large majority in the house of lords.
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tyrannical proceedings on the part of the government itself, by the

provisions to which we have referred, every person is also entitled

to the preventive arm of the magistrate, as a further protection

from threatened or impending danger; and, on reasonable cause

being shown, he may require his adversary to be bound to keep

the peace. '^ If violence has been actually offered, the offender

is not only liable to be prosecuted and punished on behalf of the

state, but he is bound to render to the party aggrieved adequate

compensation in damages.'^ The municipal law of our own, as

'^ Statutes relating to binding over to keep the peace have been lield C'>n-

stitntional. O'Connell v. R., 11 CI. & F. 155 ; Dunn v. R., 12 Q. B. 1031
;

Estes V. State, 2 Humph. 49G ; R. r. Holt, 7 C. & P. 518. See further Whar-
ton's C. L. 8th ed. 442 ; and Wharton Crim. Pleading & Pract., 8th ed. § 80,
941.

'" Mr. Justice Blackstone in his Commentaries (vol. 3, ch. 8, jt. 123). says,

"Wherever the common law gives a right or prohibits an injury, it also

gives a remedy by action." Thus we have the maxim, ""Vhijus ihi rcmc-
dium.^^ In book 2, ch. 29, p. 438, he ranks damages among that ''Species of
property that is acquired and lost by suit and judgment at law." The pri-

mary right to a satisfaction for injuries, is given by the law of nature, and
the suit is only the means of ascertaining and recovering that satisfaction.

The injured party has unquestionably a vague and indeterminable right to
some damages or other the instant he receives the injury ; and the verdict

of the jurors, and the judgment of the Court thereupon, do not, in this case

so properly vest a new title in him as fix and ascertain the old one. They
do not give but define the right.

The real object of the civil action for damages is to give compensation for

the real injury and actual loss sustained, and it may be the legal conse-

quences of the act complained of together with the actual costs and ex-

penses ; if, however, there has been oppression, fraud, or negligence from
which malice can be presumed exemplary damages may be recovered.

Smith V. Sherwood, 2 Texas, 460 ; See Mr. Justice Shelden's remarks. Griffin

V. Calver, 16 N. Y. 490.

Damages maybe either nominal, such as have "no existence in point of
quality." (See remarks of Maule, J., 2 C. B. 499) as a verdict for five or ten
cents, which may mean either that the plaintiff has brought his action
merely for the purpose of establishing his right and has not been substan-
tially injured, or, that though his right exists still the action does not call

for more either in a pecuniary or moral sense. Ordinary, or such as are
given as a fair measure of compensation and represent the wrong he has suf-

fered as near as estimable, and rnust not exceed the amount fixed by plain-

tiff in his action. Whitham v. Kershaw, 16 Q. B. 613, and see the summing
up of Field, J., in Phillips v. L. & S. W. R. C, 5 Q. B. D. 78. In an extra-

ordinary case the English Judges, where the amount mentioned or awarded
by the jury has exceeded that claimed, have been known to alter or amend
the writ and statement of claim by substituting such larger amount. See
note s Pollock on Torts (Text Book Series Ed.), p. 124.

Exemplary damages which are awarded in cases Avherc there has been
great injury and it is impossible to measure the compensation, and mn}' be
stated as expressing the indignation felt at the wrong done, rather than the
amount of injury sustained. Huckle v. Money, 2 Wilson, 205 ; Tullidge v.

Wade, 3 Id. 18 ; Merest r. Harvey, 5 Taunt. 442. See remarks ot Lord Cam-
den in Huckle v. Money and of Chief Justice Wilmot in Tullidge r. Wade,
and also those of Washington, J., in Walker ?•. Smith, 1 Wash. C. C. 152;
and Kent, Ch. J., in Tillotson v. Cheetham, 3 Johns. 61 ; and see Pritchard v.
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well as of every other country, has likewise left with individuals

the exercise of the natural right of self-defence, in all those cases

in which the law is either to,o slow or too feeble to ptay the hand

of violence. Homicide is justifiable in every case in which it is

rendered necessary in self-defence, against the person A'ho comes

to commit a known fehmy with force against one's person, or

habitation, or property, or against the person or property of those

who stand in near domestic relations (a)." The right of self-

defence in these cases is founded on the law of nature, and is not,

and cannot be superseded by the law of society. In those in-

stances, says Sir Michael Foster, the law, with great propriety,

and in strict justice, considers the individual to be under the pro-

tection of the law of nature. There are some important distinc-

tions on this subject, between justifiable and excusable homicide,

and manslaughter, and murder, which it does not belong to my
present purpose to examine; and I will only observe, that

homicide is never strictly justifiable in defence * of a [*10]

private trespass, nor upon the pretence of necessity, when

the party is not free from fault in bringing that necessity upon

himself. (6).

(a) Hawk. P. C. 1, ch. 28, sec. 21. Foater^s Discourse of Homicide, 273,

274.

(&) Hawk. P. C. b. 1, ch. 28, sec. 22, 23.

Papillon, 3 Harg. St. Trl. 1071 ; Wort v. Jenkins, 14 Johns. 352 ; Huntley r.

Bacon, 15 Conn. 267 ; Lindsley v. Bushwell, 15 Conn. 225 ; The Amiable
Nancy, 3 Wheat. 546 ; Pacific Ins. Co. v. Conrad, 1 Baldwin, 138

; and see

the case of Quinn v. So. Ca. K. Co., 1 L. R. A. G82, and the note thereto

where the numerous cases will be found collected.

A tort is aggravated by the evil motive, and on this ground rests the rule

of exemplary damages wherever malice is proved it is a ground for addi-

tional damages ; malice however exists as a separate fact. Milwaukee i^

R. Co. V. Arms, 91 U. S. 489. Mere speculative damages, or those that are

too remote cannot be recovered. The question, especially in questions of

malice, in actions ex delicto, is for the jury under the superintendence of the
Court. See the works of Mr. Mayne, and Mr. Sedgwick hereon.

^' The right of self-defence extends to master and servant, parent and
child, husband and wife, and where it is in defence of important rights \no-

vided no more force is used than is necessary. The force used must be pro-

portionate to the attack ; and if so used, will be justifiable to repel an in-

jury, even though it causes death, in self-defence of a crime in the nature of

a felony. 1 East, P. C. 259 ; R. v. Hewlett, 1 F. & F. 91 ; U. S. v. Wilt-
berger, 3 Wash. C. C. 515. There must be fear of life or actual bodily harm,
but a reasonable ground of fear is sufficient. Shorter ??. The People, 2 Comst.
193 ; People v. Sullivan, 3 Selden (7 N. Y.), 396 ; Maher v. People, 24 111.

241 ; Logue v. Commonwealth, 38 Pa. St. 265. A man may justify the kill-

ing of animals during an attack but not afterwards. 1 Carr & P. 106 ; 10
Johns. N. Y. 365 ; 13 Id. 12. As to killing animals in defence of property,
see Aldrich v. Wright, 53 N. H. 398.
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( 2. ) Of slander and libels.

As a part of the right of personal security, the preservation of

every person's good name from the vile arts of detraction is justly

included. The laws of the ancients, no less than those of modern

nations, made private reputation one of the objects of their pro-

tection. The Roman law took a just distinction between slander

spoken and written ; and the same distinction prevails in our law,

which considers the slander of a private person by words, in no

other light than a civil injury, for which a pecuniary compensa-

tion may be obtained (a). The injury consists in falsely and

maliciously charging another with the commission of some

public ofiPence, or the breach of some public trust, or with

any matter in relation to his particular trade or vocation, and

which, if true, would render him unworthy of employment;

or, lastly, with any other matter or. thing, by which special

injury is sustained (6). Bat if the slander be communicated

by pictures, or signs, or writing, or printing, it is calculated

to have a wider circulation, to make a deeper impression, and to

become proportionably more injurioiis. Expressions which tend

to render a man ridiculous, or degrade him in the esteem and

opinion of the world, would be libellous if printed, though they

would not be actionable if spoken (c).'^ A libel, as appli-

(rt) Potter^ s Greek. Antiq. vol. i. p. 179. Halhed^s Gentoo Code, 182. Cicero

deRepublica, lib. 4. Tacit. Ann. lib. 1, ch. 72. Ror. Epist. b. 2, Ep. 1, 152.

Aul. Gel. b. 3, ch. 3. Inst. 4,4, 1. 3 Johnson^ s Cases^ 382, note; where the
reporter, with great learning and accuracy, has collected the material pro-

visions in the Roman law on the subject. Since the publication of that note,

the view of the law of defamation among the ancients has been extensively

considered in HoWs Law of Libel, b. 1, ch. 1,

(b) In Indiana, charging by words a female with incest, fornication, adul-
tery, or whoredom, is made actionable without showing special damages.
a. Statutes of Indiana, 1838, p. 452.

(c) Villers v. Monsley, 2 Wils. Rep. 403. "Woodward v. Dowsing, 2 Mann,
& Ryl. Rep. 74. Le\y v. Milne, 12 B. Moore\s Rep. 418. -Clement v. Chi vis,

9 Barn. & Cress, 174. Lord Churchill v. Hunt, 1 Chitty's R. 480. The law
implies malice, if the publication charges an individual with an indictable

oflfence, or exposes him to hatred, ridicule, or contempt.
'^ Slander may thus be said to oe an oral or spoken defamation. Slander

is only punishable by civil action for damages. Libel is punishable either

civilly or criminally. Scandalum magnatum might ])erhapsbe said to be an
exception, but Mr. Odgers in his work ujion the subject gives us no case

since 1710. Written defamations are, when there is no justification or ex-

cuse, wrongful as against any person whom they tend to bring into hatred,

contempt or ridicule. Spoken defamations are only actionable when they

are the proximate cause of special damage; or, when tliey convey imputa-
tions of certain kinds.

Slander may thus be said, to be actionable when special damages can bo
shown to result Irom it; and in the following cases: First. When it im-
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cable to individuals, * has been well defined (a) to be [*17]
a malicious publication, expressed either in printing or

writing, or by signs or pictures, tending either to blacken the

memory of one dead, or the reputation of one alive, and expose

(a) 4 Mass. Re]). 168. 2 Pickering's Rep. 115.

putes a criminal offenee. Second. When it imputes a contageous disease

which would cause the person to be excluded from society. T/'iird. When
it conveys a charge of or imputes dishonesty, or incompetency in an office,

profession, or trade, that is to say, when it tends to prejudice a man in his

calling. When it affords a cause of action without proof of special damage,
as in the cases just mentioned, it is said to be actionable per se. See Pollard

V. Lyon, 91 U. S. R. 225, 22G. But while the distinctions above noticed
govern the action for slander, it is otherwise with lii)el, there it is sufficient

if the words ure prima facie libellous so as to injure his character, credit, or

pers;)n. When it is necessary to prove " special damage " the damages must
be the natural and probable result of the words spoken. See Lynch v.

Knight, 9 H. L. C. 577, in which the case of Vicars v. Wilcox, 8 East 1,

where it was said they must be '' the legal and natural consequences of the
words spoken " has been very much questioned. As 1o what amounts to

special damage it may be said, that the mere loss of a neighbor's good opinion

is not enouijh, there must be a loss of some natural advantage. Eoberts v.

Roberts, 5 B. & S. 384, 83 L. J. Q. B. 249; Beach v. Ramsov. 2 Hill. 309;
Bassil V. Elmore, 48 N. Y. 561. See lurther Terwilliger v. Wands, 17 N. Y.

54; Wilson v. Goyt, 17 N. Y. 442. For in.stances of words held actionable

per ae see Khoades v. Anderson, 13 Atl. R. (Pa.) 823; Kelley v. Flaherty, 6
New Eng. Rep. (R. I.) 500; Bell v. Fernald, 15 West Rep. (Mich.) 395. The
words spoken in order to render the speaker liable "per se " must be such as

would if true render plaintiff liable to an indictment for a crime involving
moral terpitude, or subject him to an infamous punishment. Brooker v. Cof-

lin, 5 Johns. 188; Bigelow L. C. 77, 80; Perdue v. Burnett, Minor (Ala.)', 138;

McCueu V. Ludlam, 17 N. J. 12
; Shaffer v. Kintzer, 1 Binn. 537: Gosling v.

Morgan, 32 Penn. St. 273, 275; McClurey v. Ross, 5 Binn. 218; Andres v.

Koppenlieafer, 3 S. & R. 255; Klumph v. Dunn, 66 Penn. St. 141; Hoag v.

Hatch, 23 Conn. 585, 590; Stilzell v. Reynolds, 67 Penn. St. 54, 57. As to

imputations of a contageous disease it must relate to a present disease. Cars-

lake i;. Mapledoram, 2 T. R. 473; Big. L. C. 84; Tavlor v. Hall, 2 Stra. 1189;
Nichols V. Gray, 2 Ind. 82 ; Kancher v. Blinn, 29 Ohio (N. S. ), 62 ; Watson
V. McCarthy, 2 Kelly, 57; Irons v. Field, 9 R. I. 216.

As to the words being in the way of his trade it has been held thej' must
affect him "in the way ot his trade," or the position he holds, there must
be a direct charge of unfitness, or incompetence, or the imputation must be
such as would, if believed, lead to the lossof employnjent or business. Ayre
V. Craven, 2 Ad. & El. 7. For words affecting a lawyer see Doyley v. Rob-
erts, 3 Bing. N. C. 835; McMillan v. Birch, 1 Binn. 178; Hnvner v. Cowden,
27 Ohio N. S. 292; Chaddock v. Briggs, 13 Mass. 248. See also Camp v.

Martin, 23 Conn. ^6] Rich r. Cavanaugh, 2 Pa. St. 187; Garr r. Selden, 6

Barb. 416; Fowles v. Bowen, 30 N. Y. 20; Ospon v. Calkins, 5 Wend, 263;
Burtch V. Nickerson, 17 Johns. 217.

In defamation there must be malice, or in modern legal phraseology the
absence of just cause or excuse. Bromagc v. Prosser, 4 B. & C. 253: Bigelow
L. C. 137; Moore v. Stevenson, 27 Conn. 14. As to malice being implied from
a false charge. Hatch v. Potter, 7 111. 725; King v. Root, 4 Wend. 113; Lick
V. Owen, 47 Cal. 252. The same rules apply to words actionable prr se in

libel. Atwell v. Mackintosh, 120 Mass. 177; Cary v. Allen, 39 Wis. 481;

Cropp V. Tilnev, 3 Salk. 226; StillweU v. Barter, 19 Wend. 487; Hand v.

Winton, 38 N. J. 122.
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him to public hatred, contempt, or ridicule. A malicious intent

towards government, magistrates, or individuals, and an injurious

or offensive tendency, must concur to constitute the libel. It

then becomes a grievance, and the law has accordingly considered

it in the light of a public as well as a private injury, and has

rendered the party not only liable to a private suit at the instance

of the party libelled, but answerable to the state by indictment,

as guilty of an offence tending directly to a breach of the public

peace (a).

But though the law be solicitous to protect every man in his

fair fame and character, it is equally careful that the liberty of

speech, and of the press, should be duly preserved. The liberal

communication of sentiment, and entire freedom of discussion, in

respect to the character and conduct of public men, and of candi-

dates for public favour, is deemed essential to the judicious exer-

cise of the right of suffrage, and of that control over their rulers,

which resides in the free people of these United States. It has,

accordingly, become a constitutional principle in this country,

that "every citizen may freely speak, write, and publish his senti-

ments, on all subjects, being responsible for the abuse of that

right, and that no law can rightfully be passed to restrain or

abridge the freedom of speech, or of the press."
^^

The law of England, even under the Anglo-Saxon line of

princes took severe and exemplary notice of defamation,

['^18] as *an offence against the public peace (6); and in

the time of Henry III., Bracton (c) adopted the language

of the Institutes of Justinian, and held slander and libellous

writings to be actionable injuries. But the first private suit for

slanderous words to be met with in the English law, was in the

reign of Edward III., and for the high offence of charging an-

other with a crime which endangered his life (d). The mischiefs

of licensed abuse were felt to be so extensive, and so incompat-

ible with the preservation of peace, that several acts of par-

{a) 1 Hmok. P. C. b. i. ch. 73. The malicious and unanthorizod publica-

tion of any part of a letter wilfully opened by a person to whom it was not

addressed^ or the wilfully openinj^ or reading the same by any such person

not authorized so to do, is declared to be a misdemeauor. New York lieiiscd

Statutes, vcl. ii p. G95, sec. 27, 28.

(b) 2 LisL 227.

(c) Lib. 3. De Actionihus, ch. iv.

(d) 30 Ash. 29, Reeve's Histary of the English Law, vol. iii. p. 90.

»» See note 21 infra.
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liaraent known as the statntes de scandalis magnatum, were

passed to suppress and punish the propagation of false and ma-

licious slander (a). Tbey are said to have been declaratory of

the common law (6), and actions of slander were slowly but

gradually multiplied between the time of Edward III. and the

reign of Elizabeth (c), when they had become frequent. The

remedy was applied to a variety of cases ; and in a private action

of slander for damages, and even in the action of scan-

dalam magnatum, the defendant was allowed to justify, by

showing the truth of the fact charged ; for if the words were

true, it was then a case of damnum absque injuria, according

to the just opinion of Paulus, in the civil law (d). But in the

case of a public prosecution for a libel, it became the established

principle of the English law, as declared in the court of Star

Chamber, about the beginning of the reign of James I. (e), that

the truth of the libel could not be shown by way of justitica-

tion, because, whether true or false, it was equally danger-

ous to the public peace. The same *doctrine remains in [*19 ]

England to this day unshaken, and in the case of The

King v. Burdett (g). it was held, that where a libel imputes to

others the commission of a triable crime, the evidence of the

truth of it was inadmissible, and that the intention was to be

collected from the paper itself, unless explained by the mode of

publication, or other circumstances ; and that if the contents

were likely to produce mischief, the defendant must be pre-

sumed to intend that which his act was likely to produce. "The

liberty of the press," as one of the judges in that case observed,

"cannot impute criminal conduct to others without violating the

right of character, and that right can only be attacked in a court

of justice, where the party attacked has a fair opportunity of de-

fending himself. Where vituperation begins, the liberty of the

press ends." AVhether the rule of the English law was founded

on a just basis, and whether it was applicable to the free pref^s

and free institutions in this country, has been a question ex-

tensively and laboriously discussed in several cases which have

been brought before our American tribunals.

(a) Sfatides of^ E. I., 2 R. II., and 12 R. II.

~
(6) 2 Mod. Rep. 161, 165. (c) 4 Go. 110—112. {d) Dig. 47. 10, 18.

{e) De Lihellis famosis, 5 Co. 125. Eudaou's Treatise on the Star Chamber,
published in 2d vol. Collee. Jurid.

{g) 4 Barnw. <& Aid. Rep. 95.

5 VOL. II. KENT. 65
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In tbe case of The People v. Crosivell (a), which came before

tbe supreme court of New York in 1804, and was argued at the

bar with very great ability, the court were equally divided in

opinion on the point, whether, on an indictment for a libel, the

defendant was entitled to give in evidence to the jury the truth

of the charges contained in the libel. In the court of appeals in

South Carolina in 1811, the court unanimously decided, in the

case of The State v. Lehre (6), that by the English common law

it was settled, on sound principles of policy derived from the civil

law, that the defendant had no right to justify the libel by

giving the truth of it in evidence. The court in the

[ *20 ] learned *and able opinion which was delivered in that

case, considered that the law, as then declared, was not

only the law of England, but probably the law of all Europe, and

of most of the free states of America. The same question has

been frequently discussed in Massachusetts. In the case of The

Commomvealth v. Chase (c), in 1808, it was decided, that the

publication of a libel maliciously, and with intent to defame,

was clearly a public ofiPence, whether the libel be true or not
;

and the rule was held to be founded on sound principles, indis-

pensable to restrain all tendencies to breaches of the peace, and

to private animosity and revenge. The essence of the offence

consisted in the malicious intent to defame the reputation of

another ; and a man may maliciously publish the truth against

another with the intent to defame his character, and if the pub-

lication be true, the tendency of the publication to inflame the

passions, and to excite revenge is not diminished. But though

a defendant on an indictment for a libel, cannot justif}^ himself

for publishing the libel, merely by proving the truth of it, yet he

may repel the criminal charge, by proving that the publication

was for a justifiable purpose, and not ipalicious; and if the pur-

pose be justifiable, the defendant may give in evidence the truth

of the words, when such evidence will tend to negative the ma-

licious intent to defame. The same question was again agitated"

and discussed before the same court in 1825, in the case of The

Commonwealth v. Blanding (d), and the court strongly enforced

the doctrine of the former case, that, as a general rule, the truth of

(rt) 3 Johns. Cas. ^^\^l.

[b) 2 Rep. Const. Court, p. 809.

(e) 4M(iiiH. Rep. 163.

(d) 3 rick. Rep. 304.
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the libel was not admissible in evidence upon the trial of the in-

dictment ; and this principle of the common law was declared to

be founded in common sense and common justice and prevailed

in the code of every civilized country. It was further

held, that whether in any particular case such evidence

be admissible, was to be determined * by the court; and [*21 ]

if admissible, then the jury were to determine whether

the publication was made with good motives, and for justifi-

able ends. The same rule, that the truth cannot be admitted in

evidence on indictment for a libel, though it may in a civil suit

for damages, has been adjudged in Louisiana (a) ; and the weight

of judicial authority undoubtedly is, that the English common
law doctrine of libel is the common law doctrine in this country,

in all cases in which it has not been expressly controlled by

constitutional or legislative provisions. The decisions in Massa-

chusetts and Louisiana were made notwithstanding the constitu-

tion of the one state had declared that "the liberty of the press

ought not to be restrained," and that the other had said, that

"every citizen might freely speak, write, and print, on any sub-

ject, being responsible for the abuse of that liberty." Those de-

cisions went only to control the malicious abuse or licentiousness

of the press, and that is the most effectual way to preserve its

freedom in the genuine sense of the constitutional declarations

on the subject. Without such a check, the press, in the hands of

evil and designing men, would become a most formidable engine,

and as mighty for mischief as for good. Since the decision in

1825, the legislature of Massachusetts have interposed, and by an

act passed in March, 1827, have allowed the truth to be given in

evidence in all prosecutions for libels, but with a proviso that

such evidence should not be a justification, unless it should be

made satisfactorily to appear upon the trial, that the matter

charged as libellous was published with good motives and for

justifiable ends.^**

(a) Territory v. Nugent, Christy^s Dig. of Louisiana DecisiortJi, tit. Ev, No.
161.
^ Truth is a defence in civil actions if specially pleaded. Underwood v.

Zimmerman, 13 Pa. St. 619; Van Ankin v. Westfall, 14 Johns. 233; Hutch-
inson V. Wheeler, 35 Vt. 330; Porter r. Botkins, 59 Pa. St. 484, but not al-

ways in criminal. It must be substantially proved, as laid. Carpenter v.

Bailey, 56 N. H. 283; Sheehey v. Cokley 43 Iowa, 183; S. C. 22 Am.
Rep. 236. An unsuccessful attempt to justify may aggravate the dam-
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The constitutions of several of the United States have made
special provision in favour of giving the truth in evidence, in

public prosecutions for libels. In the constitutions of Pennsyl-

vania, Delaware, Tennessee, Kentucky, Ohio, Indiana,

[ * 22 ] *and Illinois, it is declared, that in prosecutions for li-

bels on men in respect to their public official conduct, the

truth may be given in evidence, when the matter published was

proper for public information. In the constitutions of Missis-

sippi and Missouri, the extension of the right to give the truth

in evidence is more at large, and applies to all prosecutions or in-

dictments for libels, without any qualifications annexed in re

straint of the privilege ; and an act of the legislature of New
Jersey, in 1799, allowed the same unrestricted privilege. The

legislature of Pennsylvania, in 1809 (a), went far beyond their

own constitution, and declared by statute, that no person should

be indictable for a publication on the official conduct of men in

public trust ; and that in all actions or criminal prosecutions for

a libel, the defendant might plead the truth in justification, or

give it in evidence. The decision of the court of errors of New
York, in Thorn v. Blanchard (&), carried the toleration of a libel-

lous publication to as great an extent as the Pennsylvania law
;

for it appeared to be the doctrine of a majority of the court, that

where a person petitioned the council of appointment to remove

a public officer for corruption in office, public policy would not

permit the officer libelled to have any redress by private action,

whether the charge was true or false, or the motives of the peti-

(«) Commonwealth v. Duane, 1 Binney's Rep. 601.

(/y) 5 Johns. Rep. 508.

ages. Gorman v. Sutton, 32 Pa. St. 247; Cavanaugh v. Austin, 42 Vt. 576;

lioot V. King. 7 Cow. 613.

Privilege if absolute is a defence even though the words be false and ma-
licious, as for example; a witness giving false testimony. He may be

prosecuted criminally but no civil action lies. Marsh i'. Ellsworth. 50

N. Y. 309; Seaman v. Wetherclift, 1 C. P. D. 450; S. C. 18 Moak. 176. Words
spoken by Counsel. Hastings v. Lush, 22 Wend. 410; Hoar r. Wood, 3 Met.

193; Hodgson r. Scarlett, 1 B. & Aid. 232. Words uttered by Leuislators.

Coffin V. Coffin, 4 Mass. 1. Pleadings filed, &c Wyatt r. Buell, 47 Cal. 624;

Garr v. Selden, 4 N. Y. 91. Affidavits made before magistrates in support of

criminal proceedings. Eames v. Whittaker, 123 Mass. 342; Allen v. Crofoot, 2

Wend. 515; liriggs v. Bird, 12 Irod. 377. As to conditional privilege see

Vanarsdale v. Laverty, 69 Pa. St. 1(,3: Whitney tn Allen, 62 111. 472; Bod well

r. Osgood, 3 Pick. 379; Thorn v. Blanchard, 5 Johns. 508. If there is malice or

ill-will there is no privilege even though the occasion is lawful. As to

privilege lor individual reasons. Todd v. Hawkins, 8 C. <S: P. 88; Atwill v.

Mackintosh, 120 Muss. 177; Joannes r. Bennett, 5 Allen, 170.
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tioner innocent or nialicious. The English law on the point

seems to be founded in a juster policy. Petitions to the king, or

to parliament, or to the secretary at war, for the redress of any

grievance, are privileged communications, and not a')tionable li-

bels, provided the privilege be not abused ; but if it appear that

the communication was made maliciously, and without probable

cause, the pretence under which it is made aggravates the case,

and an action lies (a). The constitution of New York, as

amended in 1821, is a little varied in its language *from [ * 23 ]

those provisions which have been mentioned, and is not

quite so latitudinary in its indulgence as some of them. It de-

clares, that " in all prosecutions or indictments for libels, the

truth may be given in evidence to the jury; and if it shall ap-

pear to the jury, that the matter charged as libellous is true, and

was published with good motives, and for justifiable ends, the

party shall be acquitted." These provisions in favour of giving

the truth in evidence, are to be found only in those constitutions

which have been promulgated long since our revolution ; and the

current of opinion seems to have been setting strongly, not only

in favour of erecting barriers against any previous restraints

upon publications, (and which was all that the earlier sages of

the revolution had in view,) but in favour of the policy that

would diminish or destroy altogether every obstacle or responsi-

bility in the way of the publication of the truth. The subject is

not without its difficulties, and it has been found embarrassing

to preserve equally, and in just harmony and proportion, the pro-

tection which is due to character, and the protection which ought

to be afforded to liberty of speech and of the press. These rights

are frequently brought into dangerous collision, and the tendency

of measures in this country has been to relax too far the vigi-

lance with which the common law surrounded and guarded char-

acter, while we are animated with a generous anxiety to maintain

freedom of discussion. The constitution of New York makes the

facts in every possible case a necessary subject of open investi-

gation ; and however improper or unfit those facts may be for

public information, and however painful or injurious to the indi-

viduals concerned, yet it would seem that they may, in the first

instance, be laid bare before the jury. The facts are to go to

(rt) 5 B'irnw. d' Aid. Rep. 642. Best, J. Woodward v. Lander, 6 Carr, &
Paync^s Rep. 548.
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them, at all events ; for the jury are to determiae as it shall ap-

pear to them, whether the motives of the libeller were good, and

his end justifiable.

The act of Congress of the 14th of July, 1798, made it

[
* 24 ] an * indictable ofiPence to libel the government, or Con-

gress, or the President of the United States; and it made it

lawful for the defendant, upon the trial, to give in evidence in his

defence, the truth of the matter contained in the publication

charged as a libel. This act was, by the terms of it, declaratory,

aud was intended to convey the sense of Congress, that in prose-

cutions of that kind it was the common right of the defendant to

give the truth in evidence. So, the case of The People v. Crosivell,

in New York, was followed by an act of the legislature, on the

6th of April, 1805, enacting and declaring, that in every prosecu-

tion for a libel, (and which included public and private prosecu

tions,) it should be lawful for the defendant to give in evidence

in his defence the truth of the matter charged; but such evidence

was not to be a justification, unless, on the trial, it should be made
satisfactorily to appear, that the matter charged as libellous was

published with good motives, and for justifiable ends, and this

was the whole extent of the doctrine which had been claimed in

favour of the press in the case of The People v. Croswell.

There appears to have been some contrariety of opinion in the

English books on the point, whether a defendant in a private

action upon a libel, could be permitted to justify the charge, by

pleading the truth. But the prevailing, and the better opinion

is, that the truth may, in all cases, be pleaded by way of justifica-

tion, in a private action for damages, arising from written or

printed defamation, as well as in an action for slanderous words (a).

The ground of the private action is the injury which the

[ *25 ] party has sustained, and his consequent *right to damages

as a recompense for that injury; but if the charge, in its

substance and measure, be true in point of fact, the law considers

the plaintiff as coming into court without any equitable title to

relief. And yet it is easy to be perceived, that in the case of

(a) Holt, Ch. J., 11 Mod. Rep. 99. Bulhr's N. P. 8. J'Anson r. Stuart, 1

Term Rep. 748. In Massachusetts, a statute passed in March, 1827. not only
allows the truth to be pleaded by way of justitication in all actions lor libels,

jis well as for oral slander, but every inference to be drawn from such a plea
in admission of the fact of publication, or of malice, if the plea be not proved,

is destroyed. The statute aflbrds facility aud encouragement to the plea.
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libels upon private character, greater Htrictness as to allowing the

truth in evidence, by way of justification, ought to be observed,

than in the case of public prosecutions; for the public have no

interest in the detail of private vices and defects, when the indi-

vidual charged is not a candidate for any public trust; and publi-

cations of that kind are apt to be infected with malice, and to be

very injurious to the peace and happiness of families. If the

libel was made in order to expose to the public eye personal de-

fects, or misfortunes, or vices, the proof of the truth of the charge

would rather aggravate than lessen the baseness and evil tendency

of the publication; and there is much justice and sound policy in

the opinion, that in private as well as public prosecutions for

libels, the inquiry should be pointed to the innocence or malice

of the publisher's intentions. The truth ought not to be admis-

sible in evidence to explain that intent, and not in every instance

to justify it (a). The guilt and the essential ground of action

for defamation, consists in the malicious intention; and when the

mind is not in fault, no prosecution can be sustained (6).

On the other * hand, the truth may be printed and pub- [ *26 ]

lished maliciously, and with an evil intent, and for no good

purpose, and when it would be productive only of private misery,

and public scandal and disgrace (c)/'

(a) Vinnius in Inst. 4, 4, 1. Edin. Review, vol. xxvii, p. 102, 142, vol.

xxxii. p. 207.

{h) We have a remarkable illustration of this principle, in a decision cited

by Lord Coke, when at the bar, and arguing the cause of Brook v. Montague.
{Cro. Jac. 91). A preacher, in his sermon, recited a story out of Fox's Mar-
iyrology, of one Greenwood, as being a very wicked man, and a prosecutor, who
died under signal visitations of God's displeasure. The preacher intended
to show, by that example, the judgment of Providence upon great sinners;
but he was totally mistaken as to the fact, for Greenwood was not dead or
diseased, but present at the preaching of the sermon. He brought his action
for the defamation; and the court instructed the jury, that the defendant,
having read and delivered the words as matter of history, and without any
evil intention, was not liable in damages.

(c) Though the plaintitf, in an action for a libel, makes the usual but un-
necessary averment in the declaration, of his general good credit and char-
acter, the defendant cannot go into proof of his general bad character, by
way of mitigation of damages, or in support of averments in his plea to that
effect. A plaintiflf cannot be expected, and ought not to be required, to go
into prool of so general a nature, and his good character is always presumed
in law, unless by evidence of particular facts, fairly and specifically put in
issue, that presumption be negatived. Baron Wood vindicated this rule
with great energy and effect, in Jones v. Stevens, 11 Price^s Hep. 235; and
the case of the Earl of Leicester i\ Walter, 2 Campb. N. P. Rep. 251, was
overruled by the court of exchequer.

'" Lihertff of the Press. The rule would seem to be, that the press have the
right to publish anything they deem fit, subject nevertheless to liability for
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(3.) Of personal liberty and security.

1. Writ of habeas corpus."^ The right of personal liberty is

another absolute right of individuals, which has long been a

favourite object of the English law. It is not only a constitu-

tional principle, as we have already seen, that no person shall be

deprived of his liberty without due process of law, but effectual

provision is made against the contiuuance of all unlawful

restraint or imprisonment by the security of the privilege of the

the writ of habeas corpus.

Every restraint upon a man's liberty, is, in the eye of the law,

au imprisonment, wherever may be the place, or whatever may be

the manner in which the restraint is effected (a). Whenever

any person is detained with or without due process of law, unless

for treason or felony, plainly and specially expressed in the war-

rant of commitment, or unless such person be a convict, or legally

charged in execution, he is entitled to his writ of habeas corpus.

It is a writ of right, .which every person is entitled to, ex merito

justicice (6); but the benefit of it was, in a great degree, eluded

in England prior to the statute of Charles II., as the judges

only awarded it in term time, and they assumed a discretionary

(rt)2 Inst 589.

(&) 4 Inst. 290.

the abuse of such right. Story on Const ^ 1889; Cooley Const. Lim. 420;
Commonwealth v. Blanding, 3 Pick 304. The reports of Judicial proceed-
ings, &c., not merely ex parte and not indecent and blasphemous so long
as confined to the actual case and containing no defamatory comments.
Thomas v. Croswell, 7 Johns. 264; Pittock v. O'Niell, 63 Pa. St. 253, S. C,
3 Am. Rep. 544. Ex parte not privileged. Rex v. Fisher, 2 Camp. 563; San-
ford V. Bennett, 24 N. Y. 20; Usher v. Severance, 20 Me. 9; Huflfr. Bennett,

4 Sandf. 120. In the absence of negligence in the employment of their ser-

vants, publishers, provided their journals are otherwise free from malice, are

not liable for false statements made by their agents, unless brought to their

actual knowledge. Daily Post v. McArthur, 16 Mich. 447; Whitney v. James-
ville Gazette, 5 Biss. 330.

Repeating is not privileged. Rex. v. Newman, 1 El. & Bl. 268; Keney v.

McLaughlin, 5 Gray, 3; Sheahan v. Collins, 20 111. 335; Hotchkiss v. Oliphant,
2 Hill, 510; Donald v. Woodruff, 2 Dill. 244.

There may be slander of property but there must be actual malice and
damage. Gott v. Pulsifer, 122 Mass.'235; S. C, 23 Am. Rop. 322. See Swan r.

Taj>i)an, as to the presumption of malice in such cases. 5 Cush. 104. There
may be slander of Title, but here there must also be actual damage and
malice. See Malachy v. Soper, 3 Bing. N. C. 371; Big. T^. C. 54 et srq. See
also Harris r. Sneeden, 7 S. E. R. 801, for an instance where it will not lie.

'"•^ Is a writ directed to the person detaining another, and commanding him
to produce the body of the prisoner at a certain time and i)lace, with the

day and cause of the caption and detention, to do, submit to, and receive

whatever the court or judge awarding the writ shall consider in that behalf.
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power of awarding or refusing it (a). The explicit and

peremptory *provisioii9 of the statute of 31 Charles II., [ *27 ]

c. 2, restored the writ of habeas corpus to all the efficacy

to which it was entitled at common law, and which was requisite

for the due protection of the liberty of the subject. That statute

has been re enacted or adopted, if not in terms, yet in substance

and effect, in all these United States (b). The privilege of this

writ is also made an express constitutional right at all times, ex-

cept in cases of invasion or rebellion, by the Constitution of the

United States and by the constitutions of most of the states in

the Union^^ The citizens are declared, in some of these consti-

(a) 3 Balst. Rep. 27. The writ of habeas corpus had been, in England,
from the time of magna charta, a matter of right, but generally and fatally

disregarded in eases relating to the government. The illegal and arbi-

trary imprisonments by the privy council and crown officers under Elizabeth,

gave rise to an impressive address from the common law judges, in 1591, to

Chancellor Hatton and Lord Burleigh, complaining of them in just and
manly terms. Anderson''s Hep. vol. i. p. 297. Mr. Hallnm, in his Consiitu-

iional History of England, vol. i. p. 317—320, gives from an original manu-
script in the British museum, a more full and correct copy of this remark-
able document, so honourable to the judges of the common law courts. But
afterwards, in 1627, when certain knights were imprisoned by the special
command of the king, for not yielding to the forced loan, the court of K. B.
refused to bail or discharge them upon habeas corpus, though no cause, other
than the king's command, were returned.

(/>) See, for instance, the habeas corpus act in Massachusetts, of 16th
March, 1785, and 3Iassachusetis Revised Staiute's, 1835, part 3, tit. 4, ch. iii.

;

the habeas corpus act of South Carolina, of 1712, and referred to in 2 Bay, 563,
and 2 Const. Rep. p. 698 ; the habeas corpus act of Pennsylvania, of 18tii Feb-
ruary, 1785, and referred to in 1 Binncy, 374 ;the habeas corpus act o[ Xeio
York, of 1787 and 1801 ; the habeas corpus act of New Jersey, of 1795 ; the
habeas coi'pus act of Ohio, statute laws of Ohio, 1831. and of Connecticut, Re-
vised Statutes of Connecticut, 1821. and Statutes of Co7inecticut,lS'.i8, p. 336

;

ordinance of Congress of July 13, 1787, for the government of the territory of
the United States, northwest of the River Ohio. Territorial act of Michigan,
of April 12, 1827. The hapeas corpus act of Indiana, 1838.

^^ Article 1, sec. 9, ss. 2. Mr. Pomeroy in his treatise on Constitutional
Law (p. 475) says: "The construction put upon this section is arbitrary and
enforced to the last degree." The plain language which has been adopted
by Congress, the President and the courts is that in case of an internal war,
whether of invasion by a foreign enemy or of rebellion, the privilege of the
writ of Habeas Corpus may be suspended when the public safety shall de-
mand such an extreme measure. "The suspension of the writ," says Mr.
Justice Davis, in ex parte Milligan, 4 Wallace 2, 115, "does not authorize the
arrest of anyone, but simply denies to one arrested the privilege of this
writ in order to obtain his liberty." Upon the question as to which de-
partment of the government has the exercise of the power to suspend, see
Mr. Pomeroy's Treatise, pp. 473—475, and the privilege -.

" 'he writ of Habeas
Corpus, parts, Phila. 1865. In Virginia and Vermoi.. .t is forbidden to
suspend the writ in any case. The constitution of North and rfouth
Carolina do not mention the writ. At the time of Shay's rebellion it was
suspended in Ma,ssachusetts. In many of the states statutes have been
passed giving authority to certain courts, and officers, over, and regulating
the practice thereunder.
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tutions, to be entitled to etijoy the privilege of this writ in the

most "free, easy, cheap, expeditious, and ample manner ;'' and

the right is equally perfect in those states where such a de-

claration is wanting. The right of deliverance from all unlaw-

ful imprisonment, to the full extent of the remedy provided by

the habeas corpus act, is a common law right; and it is undoubt-

edly true, as has been already observed (a), that the common
law of England, so far as it was applicable to our circumstances,

was brought over by our ancestors, upon their emigration to this

country. The revolution did not involve in it any abolition of the

common law. It was rather calculated to strengthen and invigorate

all the just principles of that law, suitable to our state of society

and jurisprudence. It has been adopted, or declared in

[ * 28 ] force, by* the constitutions of some of the states (6), and

by statute in others (c) ; and where it has not been so ex-

plicity adopted, it is nevertheless to be considered as the law of the

land, subject to the modifications which have been suggested, and to

express legislative repeal
(
d). We shall, accordingly, in the course

of these lectures, take it for granted, that the common law of

England, applicable to our situation and governments, is the law

of this country, in all cases in which it has not been altered or

rejected by statute, or varied by local usages, under the sanction

of judicial decisions.

The substance of the provisions on the subject of the writ of

habeas corpus, may be found in the statute of 31 Charles II., c.

2, which is the basis of all the American statutes on the subject.

The statute of New York, of 1787, was a literal transcript of the

English statute, and the habeas corpus act, in the subsequent re-

visions of the New York statute code in 1801, and 1813, was es-

sentially the same. But the New York statute of 1818 (e), en-

larged the extent of the application of the writ, and this had

been the case also in Pennsylvania {g). It gave to the officer

before whom the writ was returned, authority to revise the cause

of commitment, and to examine into the truth of the facts alleged

(a) See vol. i. p. 342.

yh) Constitutions of! Nnc ForA: and Neic Jersey.

[c) PoniHyh-ania and Virginia.

{d)2 N. Hnmp. Rep. 44. Marshall, Ch. J., in Livingston v. Jeflferson, 4
HaWs L. J. 78.

(e) Sens. 41, ch. 277.

(g) 1 Binnry, 730.
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in the return. The English statute of 56 Geo. III., c. 100, con-

ferred the like power. By the New York Revised Statutes, which

went into operation on 1st January, 1830, all the statute provis-

ions on the subject of the writ of habeas corpus were redigested

and some material amendments and more specific directions

added. Instead of referring to the English statute of Charles

II., we will take notice of the substance of the revised

statute * of New York, and which, no doubt, contains [
* 29 ]

equally the substance of the statute provisions on the

subject in every state of the Union, (for they are all taken from

the same source,) with the remedy, and the sanctions somewhat

extended.

All persons restrained of their liberty, under any pretence

whatsoever, are entitled to prosecute the writ, unless they be

persons detained: (1.) By process from any court or judge of

the United States having exclusive jurisdiction in the case. (2.)

Or by final judgment or decree, or execution thereon, of any

competent tribunal of civil or criminal jurisdiction, other than

in the case of a commitment for any alleged contempt (a). The
application for the writ must be to the supreme court, ^* or chan-

(«) New York Revised Stahdes, vol. ii. p. 563, sec. 21, 22.
"^^ The state courts are unlimited in their jurisdiction, being sovereign

political communities, except so far as exceptions are made in the Federal
Constitution, and have therefore power to create, appoint and limit the jur-
isdiction over the yv\\i. These restrictions are implied from the express
grant, in the case specified in Art. 3, sec. 2. The Federal Courts have jur-
isdiction from the several Acts of Congress. Act of Sept. 24, 1789; 1 U. S.
Stat, at Largo, 634; Act of Aug. 29, 1842; 5 U. S. Stat, at Large, 539.

The Supreme Court issues the writ by reason of its appellate jurisdiction.

4 Cranch, 75. In 5 How. 65. it is held that the Court will not grant the
writ at the instance of a foreign power to obtain the custody of an infant de-
tained by a citizen of the states. It has been granted at the instance of a
person committed for trial in the Circuit Court on a criminal charge. 4
Cranch, 75; 3 Dall. 17; so where he is detained by the marshal on a Avrit of
Ca. Sa. after the return days. 7 Pet. 568. It will not be granted for the pur-
pose of inquiring into the cause or commitment where the prisoner is in cus-
tody under the process of the State Courts. See 3 How. 103; 1 Wash. C. C.

232, 2 Wheel. Cr. C. N. Y. 56, for instances of refusals. A copy of the legal
process, if the prisoner is detained under same, should in all cases, if possi-
bly obtainable, accompany the application. See Hurd. Hab. Corpus, 209

—

228.

Proper use of.—It i.ssues to cause a legal inquiry into the cause of confine-
ment and to procure a release if illegal. If it is under legal process, the only
question then is the validity and present force of such process. 5 Hill, N.
Y. 164; 4 Barb. N. Y. 31; 4 Harr. Del. 575. The defects must be such as
will render the process void. 2 Park. Crim. (N. Y.) 650; 1 Hill (N. Y.), 154;
1 Ab. Pr. Cas. N. Y. 210; 11 How. Prac. N. Y. 418; 7 Ohio St. 81; 3 Yt.
114; 4 Day Conn. 436. It cannot oust the jurisdiction of or defeat or di-
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cellor, or a judge of the court, or othnr officer having the powers

of a judge at chambers; and it must be by petition in writing,

signed by or on behalf of the party; and it must state the grounds

of the application, and the facts must be sworn to (a). The
English statute did not require the petition to be verified by the

oath of the applicant. The penalty of $1000 is given in favour

of the party aggrieved, against every officer, and every member
of the court assenting to the refusal, if any court or officer auth

orized to grant the writ, shall refuse it when legally applied

for (6). The penalty for refusal to grant the writ was, by the

English statute, confined to the default of the chancellor or judge

in vacation time; whereas the penalty and suit for refusal to

grant the writ, applies, under the New York statute, to the judges

of the supreme court, sitting in court in term time. This is the

first instance, in the history of the English law, that the judges

of the highest common law tribunal, sitting and acting, not in a

ministerial, but in a judicial capacity, are made responsible in

actions by private suitors, for the exercise of their discre-

[* 30 ] tion, according to * their.judgment in term time (c). If

(rt) Ibid. sec. 23, 25.

(6) Ibid. sec. 31 The habeas corpus act in Illinois confines the liability of
the judge to a penalty for refusing to issue a writ of habeas corpiia when leg-,

ally applied for, to a "corrupt refusal." Revised Laws of Illinois, edit. 1833,

p. 327. The statute law of Connecticut is silent as to any penalty upon any
court or judge who does not grant the writ. It only declares it to be the dnty

of the court or chief justice on due application and affidavits to allow the

writ. Statutes of Connecticut, 1838, p. 336. The habeas corpus act of Vir-

ginia is a transcript of the English statute, and confines the remedy for a
refusal by the judge of the writ in vacation time, to an action by the party
grieved, li. C. of Virginia, vol. i. p. 328. The habeas corpus act of IMissis-

sippi, makes the refusal or neglect of any judge or judges to grant the writ,

a high misdemeanor and an impeachable offence. E. C. of 3Iississippi, 1824,

p. 224. The Revised System, reported by 31r. Pray, reduces the penal part

of this provision to a penalty of $1000 to the party aggrieved, but it makes
the court, or every judge thereof assenting, liable to it. So the R. L. of Mis-

souri, 1835, p. 307, applies the penalty to any court or magistrate refusing

the writ.

(c) See Yates v. Lansing, 5 Johns. Rep. 282. 6 Ibid. 337, S. C, where the
principle of the English law on this subject is considered and recognized.

vert the cause of justice of another Court. 2 Wlieat. 532; 2 Green, N. J. 312;
1 Watts Pa. 66; 10 Pick. (Mass.) 434.

It also issues to gain the custody of a jjerson to whom the applicant has a-

legal right, as husband for his wife, parent for the child, &c. In these cases

its object is to release the person and not to enforce the claims of the appli-

cants, as for instance, if the prisoner is of sound mind and an adult, he will

be allowed to go on his way, if an infant, he is allowed to elect, provided

he has sufficient discretion, and does not choose improperly or injuriously,

but if of tender years the court will elect according to his true interests.

See Hurd. on Hab. Cor. p. 450—551.
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the person to whom the writ is directed, or to whom it is served,

shall not promptly obey the writ, by making a full and explicit

return, and shall fail to produce the party, without a sufficient

excuse, he is liable to be forthwith attached and committed, by

the person granting the writ, to close custody, until he shall have

obeyed the writ (n).^'^ The former statute, instead of this sum-

mary remedy, gave a penalty to the party aggrieved, recoverable

by suit. The party suing out the writ is to be remanded, if de-

tained: (1.) By process from any court of the United States hav-

ing exclusive jurisdiction. (2.) Or by virtue of a final decree, or

judgment, or process thereon, of any competent court of civil or

criminal jurisdiction. (3.) Or for any contempt specially and

plainly charged, by some court or person having authority to

commit on such a charge, and the time for which the party may

be legally detained has not expired (6).^® If the party be in cus-

tody by civil process from a competemt power, he may be dis-

charged when the jurisdiction has been exceeded, or the party

has become entitled to his discharge, or the process was unduly

issued, or was not legally authorized (c). But no inquiry is to

The Massachusetts haheas corpus, act, in their Revised Statutes of 1835, does
not contain degrading penalties hanging over the courts and judges. It does

not presume that they will, in such particular cases, more than in any-

other, be wanting in their duty.

(a) New York Revised Statutes, vol. ii. p. 566, sec. 34.

lb) Ibid. 567, sec. 40.

(c) Ibid. 568, sec. 41. In the case of the Commonwealth v. Keeper of

debtors' apartment, 1 Ashmead^s Penn. Rep. 10, it was declared not to be
competent upon habeas corpus to inquire into the regularity of the proceed-
ings of another competent court, nor for a single judge to revise the judgment
of any other court. The opinion of the supreme court of New York, in the

case of J. V. N. Yates, 4 Johns. Rep. 317, was to the same effect, and that

opinion is supported by the (thief justice of Pennsylvania, in the case of the
Commonwealth v. Lecky, 1 Watts' Rep. 68.

" The return.—The body of the prisoner must be produced forthwith, and
the cause of caption and detention shown. 5 Term, 89; 2 South, N. J. 545.

If the writ is returned without the body, it must be shown that the prisoner

is not in his possession, &c., or is too ill to be removed, or he will be liable

to be dealt with by attachment. 5 Term, 89; 10 John. N. Y. 328; 1 Dudl. Ga.

46; 5 Cranch. C. C. 622.
** Hearing.—All question both of fact and law are to be dealt with by the

judge. Affidavits are sometimes allowed, where there has been no chance
for cross-examination, in the discretion of the court. Coxe, N. J. 403; Sandf.

N. Y. 701; 20 How. State Trials, 1376. The prisoner may during the trial

be committed for safe keeping. 14 How. 134; 5 Mod. 22.

If the imprisonment is illegal the prisoner is discharged. If the court has
}K)wer to examine and commit, and the evidence adduced implicates the

prisoner sufficiently to justify his being held for trial he may be committed.
3 East. 151 : 3 Pa. L. j". 459; 16 Pa. St. 575; 2 Cranch, C. C. 612; 5 Cow. N.
Y. 12. He may be remanded or held to bail.
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be made into the legality of any process, judgment, or decree, in

the case of persons detained under process of the United States,

where the court or officer has exclusive jurisdiction; nor where

the party is detained under the final decree or judgment of a

competent court; nor where the commitment is for a contem.t,

made by any court, officer, or body, according to law, and duly

charged (a). The court or officer awarding the writ may,

[ *31 ] in other cases, examine into * the merits of the commit-

ment, and hear the allegations and proofs arising thereon

in a summary way, and dispose of the party as justice may re-

quire (6). A person discharged upon habeas corpus is not to be

re-imprisoned for the same cause ;^^ but it is not to be deemed the

same cause if he be afterwards committed for the same cause by

the legal order of the court in which he was bound to appear, or

in which he may be indicted and convicted; or if the discharge was

for defect of proof, or defect in the commitment in a criminal

case, and he be again arrested on sufficient proof and legal pro-

cess; or if in a civil case, or discharge on mesne process, he be

arrested on execution, or on mesne process in another suit, after

the first suit is discontinued (c). And finally, if any person solely,

or as member of any court, or in execution of any order, know-

ingly re-imprisoned such party, he forfeits a penalty of $1250 to

the party aggrieved, and is to be deemed guilty of a misde-

meanor, and liable to fine find imprisonment (d). This last pro-

vision is distinguished from that in any former statute on the

subject, by applying the penal sanction to the members of any

court acting judicially, and by making the act of re-imprison-

ment an indictable offence.

This is the substance of the efficacious remedy against the

abuse of the right of personal liberty, afforded by the celebrated

writ of habeas corpus. By the specific provisions, which wo

(a) N. Y. Revised Sia(utc.% vol. 11. p. 568, see. 42.

(6) Ibid. sec. 43—48. The Massachusetts and Connecticut Revised Stat-

utes give the like p )vver of examination and trial on the return of the wiit

of haheoH corpuH. Masmchusctti Revined Statufes. 183.'), part 3, tit. 4, ch. 111.

Reviaed Sfalutes of Connecticut, 1821, p. 265, and of 1838, p. 337.

(c) Ilnd. 571. sec. 59.

(d) Ibid. 571. 572, sec. CO. 64.

" Re-comviitment.—The act of Car. II., prohibits the re-imprisonment of

a person released on Habeas Corpus, except by lc«ral order and process of the

courts wherein he was bound to appear, or courts haviny; jurisdiction. Like
powers are provided by the Statutes ot some states. IJut they do not prevent

an arrest on other and more perfect process even for or relating to the same
offence. 9 Pet. 704; 2 Miss. 163.
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have c .'risidored, the remedy for all unjust detentioa is distinctly

marked; and even in cases of valid imprisonment, care is taken

that it be not unreasonably or unnecessarily protracted. Persons

confined upon any criminal charge, are to be discharged within

twenty-four hours after the discharge of a grand jury of the

county, and who shall not have been indicted, unless

satisfactory cause be shown for the delay (a). *And [
* 32 ]

prisoners indicted are to be tried at the next court after

such indictment found, or they will be entitled to be discharged,

unless the trial was postponed at their instance, or satisfactory

cause shown by the public prosecutor for delay (b). If there be

good reason to believe that any person illegally confined will be

carried out of the state before he can be relieved by habeas corpus,

the court or officer authorized to issue the writ may, by warrant,

cause the prisoner, and the party so detaining him to be forth-

with brought np for examination, and to be dealt with according

to law (c).

The habeas corpus act has always been considered in England

as a stable bulwark of civil liberty, and nothing similar to it can be

found in any of the free commonwealths of antiquity. Its excel-

lence consists in the easy, prompt, and .efficient remedy afforded

for all unlawful imprisonment, and personal liberty is not left to

rest for its security upon general and abstract declarations of right.

In addition to the benefit of the writ of habeas corpus, which

operates merely to remorse all unlawful imprisonment, the party

aggrieved is entitled to his private action of trespass to

recover damages for the false imprisonment; and * the [ * 32 ]

party offending and acting without legal sanction, is

also liable to fine and imprisonment as for a misdemeanor.

2. Writ of homine replegiando.'^ The Neiv York Revised Sta-

in) N. Y. Revised Statutes, vol. ii. p. 758, sec. 26.

(6) Ibid. 737, sec. 28, 29.

(c) Ibid. 572, sec. 65, 66, 67. The jndjies in England, in answer to a
question propounded to them by the house of lords," held, that the writ of
habeas corpus extended only to cases of imprisonment or restraint for criminal
or supposed criminal matters. But in Lieutenant Randolph's case, before
the circuit court of the U. S. in Virginia, in 1833, it was held, that the writ
lay in a case of civil process issuing from a special jurisdictiou. Am. Jurist,

No. 22, p. 338, 9 Peters' U. S. Bep. \2, note, S. C.
^^ This writ issues to replevy a man out of prison or out of the custody of

a private person upon giving security to the sheriff that he shall be lorth-
coming to answer any charge against him. The process has been revived iu
some of the states within a few years in an amended and ncn-effectual form.
Mass. Gen. Stat. ch. 144, s. 42; see Bouvier's Law Die.
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tutes (a) provide for relief under the common law writ de homine

replegiando, in favour of fugitives from service in any other

state. This writ is vexatious in its proceedings, and nearly ob-

solete, but it enabled the party suing out the writ to have an

issue of fact tried by a jury. It is formally abolished by statute

in Mississippi (6). Though it was the only remedy at common
law for unlawful imprisonment. Sergeant Maynard said (c), he

found but one instance of it in the time of Edward I. It was

formerly resorted to in Virginia, but the provision relating to it

has been repealed. The New York provision on the subject has

been held to be contrary to the Constitution and laws of the

United States, and void, in respect to slaves being fugitives from

states where slavery is lawful; for the Constitution and law of the

United States contemplated a summary proceeding, and a sur-

render or claim made, and not the delay, expense and vexation

of a suit and jury trial in the courts of the state to which the

slave had fled (d). The Massachusetts Statutes, in 1835 (e),

made special provision for the writ, and gave it whenever any

person was restrained of his liberty, or held in duress, unless by

virtue of some lawful process issued by competent authority;

(a) Vol. ii. p. 561.

(6) R. C. of Mississippi, 1824, p. 224.

(c) King V. l.ord Grev, 2 Slimver's Rep. 231.

{d) Jack V. Martin, 12 WendeWs Rep. 311. S. C. 14 Wendell, 607. This
case, when before the court of errors, went off on another point, but Ch. Wal-
worth held that the act of the state nms valid, and that the act of Congress of

1793, prescribing the summary manner of seizing and delivering up fugitives

from labour in other states, was unconstitutional and void. The legislature

of New York, by the subsequent act of May 6th, 1839. ch. 350, made an ad-
ditional provision, declaring th^t fugitivesfrom justieefrom other fitntes, may be
arrested by warrant of a magistrate, and examined, and if it satisfactorily

appears that the crime has been committed by the fugitive charged, the
magistrate is to commit the fugitive to bail for a reasonable time to enable
the requisition for a surrender to be made. The magistrate may take bail

that the fugitive will appear and surrender on tho executive demand. If no
application be made in a reasonable time to be designated in the warrant or

bail bond, the prisoner is to be discharged. Notice of the arrest is to be im-
mediately given to the government of the other state. If the general .sessions

of the peace be held in the intermediate time, they have jurisdiction given
them over the whole subject. Again by act of May 6th, 1840, ch. 225, pro-

vision is made that the claim to the services of i\Uc<red fugitives from service

or labour in another state, and their identity, and the fact oi" the escape shall,

upon the return of the writ of hi J>ea)ieorf) us duly issued to arrest the fugitive,

be determined by jury on summary process. See Constitutian U. S, art. 4,

sec. 2, li^o. 3. Act'of'Congrefis, Feh.'i2th, 1793, ch. 7.

(e) Part 3, tit. 4, ch. 111. The i)rovi.sion was so reported by the commis-
sioners for the revision of the statute law of Ma.ssachusetts, but it was event-

ually Ktruck out, and the writ de homine replegiando ixhoUshod. Rei*ised Sta-

tutes of 3Iastiachu8etts, sec. 38.
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and if it should appear by the return of the writ that the defen-

dant had eloigned the plaintiff's body, the latter was to be en-

titled to a writ of capias in ivithernam to take the defendant's

body (a).

{u) The commissioners admitted that the writ of habeas corpus furnished so

complete and effectual a remedy for all cases of unlawful imprisonment, that

the other writ was seldom used. They thought, however, that it might be
convenient and even necessary, when a person was seized without legal pro-

cess, as an apprentice or servant, or as held to labour or service in another
state, or as the principal for whom another is bail. This writ of perscTnal

replevin enabled the person under restraint to try his right to immediate
personal liberty before a jury by presenting an issue in fact, and which the
remedy under the writ of haheofi corpus does not; and the legislature of

Massachusetts, in 1837, revived in substance the provisions of the writ dc

hominc replcgiando, in a bill " to restore the trial by jury on (questions of per-

sonal freedom." See on S. P. vol. i. 404. The legislatures of Indiana, in

1824, and of Vermont, and New Jersey, in 1837, and of Connecticut, in 1838,

also provided the trial by jury if either party demanded it in the case of the
claim offug itiresfrom labour. The doctrine in Jack v. Martin, seems there-

fore to be borne down iu the non-slaveholding states by the force of legisla-

tive authority.

With respect to fugitives from justice from one state to another, charged
with ''treason, felony or other crim-e," the Constitution of the United States
(art. 4, sec. 2,) provides that they shall, on demand of the executive au-
thority of the state from which they fled, be delivered up to be removed to

the state having jurisdiction of the crime. The act of Congress of 12th Feb.
1793, ch. 7, sec. 1, lias made provision for the case, and declared that the
demand shall be accompanied with a copy of the indictment formed, on an
affidavit made before a magistrate charging the person with having com-
mitted "treason, felony, or other crime." and certified by the governor or
cbief magistrate to be authentic, and in that case it is declared to be the
duty of the executive magistrate of the state to which the person has tied,

to cause the person to ])e arrested and secured, and notice thereof given, and
then surrendered to the executive authority making the demand, or its

agent. I am not aware that there has been any judicial opinion on this pro-
"vision, and as itstaudsl should apprehend, thaton the demand being made,
and the documentsexhibited, no discretion remained with the executive of
the state to which the fugitive had fled, and ihat it was his duty to cause
the fugitive to be arrested and surrendered. But if the executive, on whom
the rec^uisition is made, should think proj^er to exercise his discretion, and
refuse to cau.se the fugitive to be arrested and surrendered (as has been done
iu one or more instances), I do not know of cny power under the authority
of the United States by which he could be coerced to perform the duty.
Perhaps the act ot Congress may be considered as presciibing a duty, the
performance of which it cannot enforce. The provision in the Constitution
of the United States, is not however to be regarded as a null or void pro-
vision, or resting on the mere will and pleasure ot the state authorities. It

is a substantive and essential grant of power by the people of the United
States to the government of the United States, and it partakes of a judicial
character, and is fitly and constitutionally ofjudicial cognizance. The judicial
power of the United States extends to all cases in law and equity arising under
the Constitution, and the courts and judges of the United States within the
state to which the fugitive has fled, are the fittest tribunals to be clothed
with the exercise of this power, so that the claimant rnight on due applica-
tion with the requisite proof, cause the fugitive to be arrested and removed
or surrendered by the marshal ot the district, under regular judicial process
as by habeas corpus. To such a course of proceeding, and to such a source ol

6 VOL. II. KENT. 81
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In England, the regular consequence of personal liberty is said

to be, that every Englishman may claim a right to abide in his

own country so long as be pleases, and is not to be driven from

it, unless by the sentence of the law, prescribing exportation or

banishment in the given case; or unless required abroad while in

the military or naval service. Exportation for crimes rests en-

tirely, in England, upon statute, for it was a punishment un-

known to the common law. A statute under Elizabeth

[
* 33 ] first inflicted banishment for offences. * Some of our

American constitutions (a) have declared, that no per-

son shall be liable to be transported out of the state for any of-

fence committed within it. It would not be consistent with the

spirit of that provision to prescribe banishment as a part of the

punishment, whatever foreign place or asylum might be deemed

suitable for the reception of convicts. In most of the states, no

such constitutional restriction is imposed upon the discretion of

the legislature; and in New York the governor is authorized to

pardon upon such conditions as he may think proper (6), Con-

victs have sometimes been pardoned under the condition of leav-

ing the state in a given time, and not returning. This was

equivalent, in its effect and operation, to a judicial sentence of

exportation or banishment.

3. Writ of ne exeat.'"^ In England, the king, by the preroga-

tive writ of ne exeat, may prohibit a subject from going abroad

without license. But this prerogative is said to have .been un-

known to the common law, which, in the freedom of its spirit, al-

lowed every man to depart the realm at his pleasure. The first in-

vasion of this privilege, was by the constitutions of Clarendon, in

the reign of Henry II. (c), and they were understood to apply

exclusively to the clergy, and prohibited them from leaving the

I)ower, I should rather apprehend the act of Congress ought to have applied,

and given it facility and direction. Such a course of proceeding would be
eflficient and more safe for the fugitive, and more consistent with the orderly

and customary administration of justice. It concerns the common interest

and intercourse among the several states, and is a branch of national juris-

prudence.
(fl) Constitutions of Vermont, Ohio. Illinois, and ^fississippi.

{h) New York Jievisrd Sfafntes. vol. ii. p. 745, sec. 21.

(c) Beamc on the writ of No. Exeat
^ p. 2.

''"' Ne exeat issues only in Chancery. 1 Johns. Chy. N. Y. 2 ; 6 Id. 138.

May be allowed in a case to prevent the fjiilure of Justice. 2.Tohns. Chy. N.
Y. 191. It may issue when the courts have concurrent jurisdiction wit^
Common I>aw. Id. 170. The plaintiff's equity must appear on the face of
the bill. 3 Johns. Chy. N. Y. 414.
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kingdom without the king's license. In the magna charta of

King John, everyone was allowed to depart the kingdom, and re-

turn at his pleasure, except in time of war, and saving their faith

due to the king (a). But this provision was omitted in the char-

ter of Henry III.; and in the reign of Edward I. it began to be

considered necessary to have the king's license to go abroad; and

it became at last to be the settled doctrine, and no subject pos-

sessed the right of quitting the kingdom without the

king's license; and prerogative *writs, which were in sub- [ *34 ]

stance the same as the ne exeat, became in use, requiring

security of persons meditating a departure, that they should not

leave the realm without the king's license (h). By the statute of

13 Eliz. ch. 3, a subject departing the realm without license under

the great seal, forfeited his personal estate and the profits of his

land. The prerogative of the crown, on this point, seems to be

conceded; but until the king's proclamation, or a writ of ne

exeat, has actually issued, it is understood that any Englishman

may go beyond sea.

This writ of ne exeat has, in modern times, been applied as a

civil remedy in chanqery, to prevent debtors escaping from their

creditors. It amounts, in ordinary civil cases, to nothing more
than process to hold to bail, or compel a party to give security

to abide the decree (c). In this view we have at present no con-

cern with this writ; and in this country, the writ of ne exeat is

not in use, except in chancery, for civil purposes, between party

and party. No citizen can be sent abroad, or, under the existing

law of the land, prevented from going abroad, except in those

cases in which he may be detained by civil process, or upon a

criminal charge. The constitutions of several of the United

States have declared, that all people have a natural right to emi-

grate from the state, and have prohibited the interruption of that

right (d). We shall, in the course of the next lecture, examine

{a) Blacks, edit, of Magna Charta of King John, art. 42.

(b) Beanies^ Ne Fxeaf, ch. 1.

{(') In Indiana and Illinois this process may be granted on hill or petition,
and issued on claims, whether due or not due, and whether they be legal or
equitable, where one or more joint debtors or co-sureties is about to remove
out of the state with his effects, before tlie time of payment or conveyance.
Revised Laws of Illinois, edit. 1833, and of Indiana, 18:i8. So the writ of ne
exeat may be granted in Georgia in certain cases, though the debt be not due.
Princess Dig. 2d edft. p. 440.

(d) Constitutions of Vermont, Pennsylvania, Kentucky, Indiana, Mississippi,
and Louisiana,
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particularly into the foiiudation of this right of emigration, when

carried to the extent of a perpetual renunciation of one's alle

giance to the country of his birth.

(4. ) The free exercise and enjoyment of religious profession

and worship^ may be considered as one of the absolute rights of

individuals, recognized in our American constitutions, and

[
* 35 ] secured to them by law. Civil and religious * liberty

generally go hand in hand, and the suppression of either

of them, for any length of time, will terminate the existence of

the other.

It is ordained by the Constitution of the United States (a),

that Congress shall make no law respecting an establishment of

religion, or prohibiting the free exercise thereof, and the same

principle appears in all the state constitutions. The principle is

generally announced in them without any kind of qualification or

limitation annexed, and with the exclusion of every species of reli-

gious test (&)."^ The charter of Rhode Island, of 1663, established

a freedom of religious opinion and worship of extraordinary

liberality for that early period of New England history. It de-

clared, "that no persons within the colony, at any time thereafter,

should be in any wise molested, punished, disquieted, or called

(a) Amendmenfs, art. 1.

(b) I say generally, for in the constitutions of Massachusetts, New Jersey,

Maryland, North Carolina, Tennessee and Mississippi, religious tests, to a
certain extent, seem to have been retained. By the constitution of North
Carolina of 1776, no person denying the divine authority of the Old or New
Testament, or the truth of the Protestant religion, could hold a civil office.

By the amended constitution of 1835, the word Protestant was omitted, and
the word Christian substituted.

In Connecticut, the early settlers established, and enforced by law, a
uniformity of religious doctrine and worship, and made it requisite that

every person holding a civil office, should be a church member. The severity

ol such a religious establishment was from time to time relaxed, until at

last, by the constitution of 1818, perfect freedom of religious profession and
worship, without discrimination, was ordained. And in the ordinance of

Congress of July 13th, 1787, for the government of the territory of the United

States north-weM of the river Ohio, it was declared to be an article of com-
pact between the original States and the people and states in the said ter-

ritory—a fundamental principle, to remain for ever unalterable, that no
person, demeaning himself in a peaceable and orderly manner, should ever

be molested on account of his mode of worship or religious sentiments.

**Art. 6. 8. 3, of the C<mstitution. No religious test shall ever be re(|uired

as a qualification to any office or public trust under the United States.

Christianitv forms part of the Ccmimon Law of Penn.sylvania. 11 Sergt. &
H. 394; f) Binn. Pa. 555; of New York, 8 John. 2!)1 ; o/ Massachusetts, 20
Pick, 206, and Connecticut, 2 Swift's System 3*21. To speak or write con-

temptuously or maliciou.sly against it is ah indictable offence. 5 Jur. 521);

8 John 290: 20 Pick. 206; 2 Law Cr. Cus. 237.
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in question, for any difiPerences in opinion in matters of religion,

who do not actually disturb the civil peace of the colony." The

principles and character of Roger Williams, the earliest settler

and actual founder of the State of Rhode Island, in 1636, had

prepared the way for such an unexampled declaration of the

rights and sanctity of conscience. The legislature of Maryland

had already, in 1649, declared by law, that no persons professing

to believe in Jesus Christ, should be molested in respect of their

religion, or in the free exercise thereof, or be compelled to the

belief or exercise of any other religion, against their consent (a).

Thus, to use the words of a learned and liberal historian (6 , the

Catholic planters of Marlyand procured to their adopted country

the distinguished praise of being the first of the American states

in which toleration was establisned by law; and while the Puri-

tians were persecuting their Protestant brethren in New England,

and the Episcopalians retorting the same severity on

* the Puritans in Virginia, the Catholics, against whom [ * 36 ]

the others were combined, formed in Maryland a sanc-

tuary, where all might worship and none might oppress, and

where even Protestants sought refuge from Protestant intoler-

ance. The proprietaries of Carolina, for the better encourage-

ment of settlers, declared, concurrently in point of time with the

Rhode Island charter, that all persons settling therein should

enjoy the most perfect freedom in religion (c). So, also. Lord

Berkeley and Sir George Carteret, the proprietaries of New Jer

sey, in their first concessions to the settlers, in 1664, of a charter

of civil liberties, secured to them the full and perfect enjoyment

of religious liberty, by adopting the same language as that used

in the charter of Rhode Island. The fundamental constitutions

of the twenty-four proprietors in 1683, reiterated the right to

the same unqualified freedom of religious profession and worship.

In 1698, the declaratory act of the general assembly of East New
Jersey was a little more restrictive in its operations. Religious

liberty was confined to the Protestant professors of the Christian

{a) Bacoii's Laws, 1649, ch, 1. See, also, Chalmcr^n Political Annah, p. 219.

This legislative act of Maryland, in favour of religious toleration, was prior

in time to any in America, if not in any country, but it was still limited to

trinitarian Christians. Bancroft, in his History, vol. i. p. 276, gives a true
copy of the law, as taken from I^angford, pp. 27—32.

(b) Grahame^s History of the Rise and Progress of the United States,

(c) Chalmer^s Annals, 517, 518.
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fait'b, and bo was the religious toleration allowed by the Massa-

chusetts charter of 1691, and by the declaratory act of the gen-

eral assembly of New York in 1691, and by the charter of Georgia

in 1732 (a). On the other hand the concessions of the one

hundred and fifty proprietors and planters of the province of

West New Jersey, in 1676, established under the auspices of

William Penn, went to the most large and liberal extent. It was

declared in them, that no man on earth had power or authority

to rule over men's consciences in religious matters, 6nd that no

person should be called in question, or punished, or hurt, in per-

son, estate, or privilege, for the sake of his opinion, judgment, or

worship, in the concernments of religion (b). In the code of

laws, or charter of privileges, prepared by William Penn for

Pennsylvania, and adopted by the first provincial assembly, it

was declared, that no persons acknowledging a Deity, and living

peaceably and justly in society, should be mclested or

[
* 37 ] prejudiced for their religious * persuasion or practice in

faith and worship, or be compelled to frequent or main-

tain any religious ministry or worship (c). It appears from

(a) Bradford's edition of the Laws of New York, 1719. dfassachuseits Colony

Laws, edit. 1814. 1 Holme's Annals, 553. It appears, however, that by the
charter of liberties established by the general assembly of the province of
New York, under the Duke of York, in 1683, complete enjoyment of reli-

gious profession and worship was granted to all persons who "professed
faith in God by Jesus Christ." This of course included Roman Catholics.

It is to be observed, however, that the D"ke of York (afterwards James II.)

was himself a I'apist.

{h) Smith's History of New Jersey, pp. 126, 270—4, app. Nos. 1 and 2.

Learning <& Spicer's Coll. edit. Philad. 1757, pp. 12—26, 153—166, 368,
382—411. In 1693 the legislature of West New Jersey prescribed a confes-

sion of faith as a condition of holding office, and that confession contained
the declaration of a belief in the doctrine of the trinity, according to the
English toleration act of 1689. Gordofi's Hist, of Neto Jersey, 45.

(c) Frond's History of Pennsylvania, vol. i. pp. 196. 206, 207, vol. ii. app.

No. 2, p. 19, sec. 35. Charter of privileges granted by William Penn,. in 1701,

and accepted by the general assembly, and inserted in the beginning of the
volume of the Laws of Pennsylvania, edit. 1775. The Puritans of Massachu-
setts, under the charter of 1629, assumed the grant to them of the free ex-

ercise of religion according to the dictates of conscience; but the better

opinion is, that this was a gratuitous assumption, not warranted by any
sound construction of their charter; and while they claimed this right for

them.selves, and exercised it without any foundation in the grant, they forth-

with ilenied to Episcopalians the privilege of using their own creed and
worship. The two recent historians, Grahamo and Bancroft, take diflforent

sides on this question, (if any question there can really be,) under the
charter of 1629. The former, in his History of the United States, (vol. i. pp.
244—247,) follows Neal and other Puritans of that age, in favour of the
Puritans' claim; and the latter, in his History of the United States, (vol. i.

pp. 371, 372,) follows Chalmeis, liobertson, aud Story, in opposition to it
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these illustrious examples, that various portions of this country

became, even in its infant state, a distinguished asylum for the

enjoyment of the principles of civil and religious liberty, by the

persecuted votaries of those principles from every part of Europe.^'

The leading principle in the religious system of the colony of Massachu-
setts, was the compulsory support of public worship, and the liability of

every inhabitant to taxation for its support. Anabaptists and Quakers were
first exempted, and next Episcopalians, who were allowed to pay their

taxes to their own clergymen. The laws still in force contain the principle,

that a religious establishment of the Christian Protestant religion, and pub-
lic worship, ought to be maintained by legal coercion. Dakes v. Hill, 10

Fick. Jiep. 333.

Some of the colonial governments provided for the enjoyment of religiom

liherti/ in the largest sense, as allowing to every man the free exercise and en-

joyment of religious profession and worship without discrimination, and this

was the language of the constitution of New York of 1777. In other in-

stances religious toleraiion was granted, and which meant the allowance of
religious opinions and modes of worship, differing from those established by
law. The prevalent doctrine at the present day is in favour of religious

liberty and equality without the existence of any power of control, or dis-

tinction by law, or establishment.
^^ Blasphemy consists in the denying, cursing, or contumeliously reproach-

ing, the Holy name of God, his creation, government, or final judgment of

the world. In Taylor's case, 1 Veutr. 293, Hale, C. J., says "such kind of
wicked and blasphemous words were not only an offence to God and reli-

gion, but a crime against the laws, state and government, and therefore
punishable in the King's Bench. For, to say religion is a cheat, is to sub-
vert all those obligations whereby civil society is preserved; that Christian-
ity is part of the laws of England, and to reproach the Christian religion

is to speak in subversion of the law." If blasphemy means a railing accu-
sation then it ought to be forbidden. See 8 Johns. N. Y. 290; 10 Ark. 259;
11 Sergt. & R. 394; 2 Harr. Del. 553, 569; 2 How. 137. See the Statutes of
the States. And seethe subject fully discussed by Mr. Odgers, in his Trea-
tise on Libel and Slander (Text Book Series), eh. 16, pp. 333—357.
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LECTURE XXY.

OF ALIENS AND NATIVES.*

We are next to consider the rights and duties of citizens in

.

their domestic relations, as distinguished from the absolute

rights of individuals, of which we have already ti*eated. Most of

these relations are derived from the law of nature, and they are

familiar to the institutions of every country, and consist )f hus-

band and wife, parent and child, guardian and ward, and master

and servant. To these may be added, an examination of certain

artificial persons created by law, under the well known name of

corporations. There is a still more general division of the in-

habitants of every country, under the comprehensive title of

aliens and natives, and to the consideration of them our atten-

tion will be directed in the present lecture.

(1.) Natives are all persons born within the jurisdiction of the

United States. If they were resident citizens at the time of the

tleclaration of independence, though born elsewhere, and delib-

erately yielded to it an express or implied sanction, they became

parties to it, and are to be considered as natives ; their social tie

being coeval with the existence of the nation. If a person was

born here before our independence, and before that period volun-

tarily withdrew into other parts of the British dominions, and

never returned
;
yet, it has been held, that his allegiance accrued

to the state in which he was born, as the lawful successor of the

king; and that he was to be considered a subject by

[ *40] birth (a). It was admitted that this * claim of the state

to the allegiance of all persons born within its territories

{a) Ainslie v. Martin, 9 Masa. Rep. 454.
^ In Blackstone's Corns., vol, 1, p. 374, we find "Denizen" treated of

under this head. Denizen" is a person who is an alien born but has obtained
ex donatione Icgis, letters patent to make him an English subject. He is in-

termediate between a natural-born subject and an alien. He may take
lands by purchase or devise, which an alien could not do, but could not in-

herit. In South Carolina this civil condition is well known to be the law,
being created by statute. 2 Ventr. 6; Comyn's Dig. Alien. (D. 1).
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prior to oar revolution, might subject those persons, who adhered

to their former sovereign, to great inconveniences in time of war,

when two opposing sovereigns claimed their allegiance ; and,

under the peculiar circumstances of the case, it was, undoubtedly,

a very strong application of the common law doctrine of natural

and perpetual allegiance by birth. The inference to be drawn

from the discussion in the case of Wllvaine v. Coxe (a), would

seem to be in favour of the more reasonable doctrine, that no

antenatus ever owed any allegiance to the United States, or to

any individual state, provided he withdrew himself from this

country before the establishment of our independent government,

and settled under the king's allegiance in another part of his do-

minions, and never afterwards, prior to the treaty of peace, returned

and settled here. The United States did not exist as an independent

government until 1776; and it may well be doubted whether the doc-

trine of allegiance by birth be applicable to the case of persons who
did not reside here when the revolution took place,and did not,there-

fore, either by election or tacit assent, become members of the

newly created state. The ground of the decision in the latter

case was, that the party in question was not only born in New
Jersey, but remained there as an inhabitant until the 4th of Oc-

tober, 1776, when the legislature of that state asserted the right

of sovereignty, and the claim of allegiance over all persons then

abiding within its jurisdiction. By remaining there after the

declaration of independence, and after that statute, the party had

determined his right of election to withdraw, and had, by his

presumed consent, become a member of the new government, and

was, consequently, entitled to protection, and bound to allegiance.

The doctrine in the case of Respuhlica v. Chapman (6),

goes *al80 to deny the claim of allegiance, in the case of [
* 41

]

a person who, though born here, was not here, and as-

senting to our new governments, when they were first instituted.

The language of that case was, that allegiance could only attach

upon those persons who were then inhabitants. When an old

government is dissolved, and a new one formed, "all the writers

agree," said Ch. J. M'Kean, "that none ^re subjects of the

adopted government who have not freely assented to it.'' The
same principle was declared by the supreme court of New York,

(a) 2 CrancK 280. 4 Ibid. 209.

(6) 1 Dallas, 53.
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Iq Jackson v. White (a), and it was held, that though a British

subject resided here as a freeholder on the 4th of July, 1776, and

was abiding here on the 16th of July, 1776, when the convention

of the state asserted the right of sovereignty, and the claim of

allegiance over all such persons
;
yet, that, under the circum-

stances, the person in question being a British officer, and a few

weeks thereafter placed on his parole, and in December, 1776,

joining the British forces, was to be deemed an alien, and as

having never changed his allegiance, or elected to become a party

to our new government. The doctrine in the case of Ainslie v.

Martin was contrarj, also, to what had been held by the same

court in the cases of Gardner v. Ward, and Kilham v. Ward (6),

where it was decided, that persons born in Massachusetts before

the revolution, who had withdrawn to a British province before

our independence, and returned during the war, retained their

citizenship, while the same persons, had they remained in the

British province until after the treaty of peace, would have been

British subjects, because they had chosen to continue their former

allegiance, and there was but one allegiance before the revolu-

tion. This principle was asserted by the same court in the case

of Phipps (c), and I consider it to be the true and sound law on

the subject.

[ * 42 ] *To create allegiance by birth, the party must be born,

not only within the territory, but within the ligeance of

the government. If a portion of the country be taken and held

by conquest in war, the conqueror acquires the rights of the con-

quered as to its dominion and government, and children born in

the armies of a state while abroad and occupying a foreign coun-

try, are deemed to be born in the allegiance of the sovereign to

to whom the army belongs (d). It is equally the doctrine of the

English common law, that during such hostile occupation of a

(a) 20 Johns. Rep. 313.

(6) 2 Mann. Rep. 23G, 244, note.

(c) 2 Pick. Rep. 394, note. See, also, Dnpont v. Pepper, Siaie Reports., 8.

C. p. 5. S. P. In luglis r. The Trustees of tlie Sailors' Snug Harbour, 3
Peters' U.S. Rep. 99, 122, 123, it was adjudged, that the right of election be-

tween the new and the old government, did exist at tlie revolution in 1776,

to all the inhabitants; and that the only dilliculty was, jis to the time and
as to the evidence of the electiori, so as to determine the question of alle-

giance and alienism. There was a reasonable time allowed for to elect to

remain a subject of Great Britian, or to become a citizen of the United States.

Jbid. 160.

(d) Vattcl, b. 1, ch. 19, sec. 217 ; b. 3, ch. 13, sec. 199.
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territory, and the parents be adhering to the enemy as subjects

de fanto, their children, born under such a temporary dominion,

are not born under the ligeance of the conquered (a).

It is the doctrine of the English law, that natural born subjects

owe an allegiance, which is intrinsic and perpetual, and which

cannot be divested by any act of their own (6). In the case of

Macdonald, who was tried for high treason, in 1746, before Lord

Ch. J. Lee, and who, though born in England, had been educated

in France,and spent his riper years there; his counsel spoke against

the doctrine of natural allegiance as slavish, and repug-

nant to the principles of their ^revolution. The court, [
* 43 J

however, said, that it had never been doubted, that a

subject born, taking a commission from a foreign prince, and

committing high treason, was liable to be punished as a subject

for that treason. They held, that it was not in the power of any

private subject to shake off his allegiance and transfer it to a

foreign prince; nor was it in the power of any foreign prince, by

naturalizing or employing a subject of Great Britian, to dissolve

the bond of allegiance between that subject and the crown (c).

Entering into foreign service, without the consent of the sover-

eign, or refusing to leave such service when required by procla-

mation, is held to be a misdemeanor at common law (d).

It has been a question, frequently and gravely argued, both by

theoretical writers, and in forensic discussions, whether the Eng-

lish doctrine of perpetual allegiance applies in its full extent to

this country. The writers on public law have spoken rather

loosely, but generally in favor of the right of a subject to emi-

grate, and abandon his native country, unless there be some posi-

(rt) Calvin's case, 7 Co. 18, a. Vanghan, Ch. J., in Craw?\ Ramsa3\ Vaugh.
Rep. 281. Djfcr's Rep. 224, a, pi. 29. An alien, says Lord Coke, in Calvin's
case, is a person out of the ligeance of the king. It is not extra regmmi, nor
extra legem, but extra ligcantiam. To make a subject born, the parents must
be under the actual obedience of the king, and the place of birth be within
the king's obedience, as well as within his dominions.

(ft) Story's case, Di/er's Rep. 298, b, ;?00, b. 1 Blacks. Com. 370, 371. 1
Hale's P. C. GS. Foster's Crown Law, 7, 59, 183.

(c) Foster\s Crown Law, 59.

(^;) 1 East's P. C. 81. 1 Hawk. P. C. b. 1, ch. 22, sec. 3. On the 16th of
October, 1807, the King of England declared, by proclamation, that the
kingdom was menaced, and endangered, and he recalled from foreign ser-

vice all seamen and seafaring men, who were natural born subjects, and
ordered them to withdraw themselves, and return home, on pain of being
proceeded against for a contempt. It was further declared, that no foreign
letters of naturalization could, in any manner, divest his natural born sub-
jects of their allegiance, or alter their duty to their lawful sovereign.
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live restraint by law, or he is at the time in possession of a public

trust, or unless his country be in distress, or in war, and stands

in need of his asaistance (a). Cicero regarded it as

[*44] one of the firmest foundations of Roman *liberty,

that the Roman citizen had the privilege to stay or

renounce his residence in the state at pleasure (6). The prin-

ciple which has been declared in some of our state constitutions,

that the citizens have a natural and inherent right to emigrate,

goes far towards a renunciation of the doctrine of the English

common law, as being repugnant to the natural liberty of man-

kind, provided we are to consider emigration and expatriation, as

words, intended in those cases to be of synonymous import. But

the allegiance of our citizens is due, not only to the local govern-

ment under which they reside, but primarily to the government

of the United States; and the doctrine of final and absolute ex-

patriation requires to be defined with precision, and to be subjected

to certain established limitations, before it can be admitted into

our jurisprudence, as a safe and practicable principle, or laid

down broadly as a wise and salutary rule of national policy. The

question ha« been frequently discussed in the courts of the United

States, but it remains to be definitively settled by judicial de-

cision (c).

A review of those discussions cannot be uninstructive.

In the case of Talbot v. Janson (d), the doctrine was brought

(a) GroHus, b. 2, ch. 5. sec. 24. Puf. Droit des Gem, liv. 8, ch. 11, sec. 2,

3. Vaiiel, b. 1, ch. 19, sec. 218, 223, 224, 225. 1 Wyckefort L'EmbasH. 117,

119.

(ft) Ne quia invitus civitate mutetur : neve in civifcdemaneatinviius. Hsecsunt
enirn fundamenta firmissima nostrie libertatis, sui queinque juris et retimendi et

dimiitendi ease dominum. Graf, pro L. C. B(dbo, ch. 13.

[e] In the case of Tlie State v. Hunt, in South Carolina, in 1835, (2 HilVsS.

C. Rep. 1,) the subject of allegiance, and to whom due under the constitu-

tion of the United States was profoundly discussed, and it was declared by a
majority of the court of appeals, that the citizens owed allegiance to the

United States, and subordinately to the state under which they lived—that

allegiance was not now used in the feudal sense arising out of the doctrine

of tenure, and that we owed allegiance or obedience to both governments, to

the extent of the constitutional powers existing iu each. The court held,

that an oath prescribed by an act of the legislature of December, 1833, to be
taken by every militia officer that he should be faithful, and true allegiance

bear to the state of South Carolina, wjis unconstitutional and void, as being
inconsistent with the allegiance of the citizen to the federal government.
The court consequently condemned the ordinance of the convention of South
Carolina, of November, 1H32, as containing unsound and heretical doctrine,

when it declared that allegiance of the citizens was due to the state, and
obedience only, and not allegiance, to any other delegated power.

(c/) 3 Dallas, 133.
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before the Supreme Court of the United States, in 1795. It was

contended, on one side, that the abstract right of individuals to

withdraw from the society of which they were members, was an-

tecedent and superior to the law of society, and recognized by

the best writers on public law, and by the usage of nations ; that

the law of allegiance was derived from the feudal system, by

'.vhich men were chained to the suil on which they were born,

:ind converted from free citizens, to be the valssals of a

lord or superior; that this country *was colonized and [
* 45

]

settled upon the doctrine of the right of emigration;

that the right was incontestable, if exercised in due conformity

with the moral and social obligations; that the power assumed by

the government of the United States of naturalizing aliens, by

an oath of allegiance to this country, after a temporary residence,

virtually implies that our citizens may be become subjects of a

foreign power by the same means.

The counsel on the other side conceded, that birth gave no

property in the man, and that upon the principles of the Ameri

can government, he might leave his country when he pleased,

provided it was done bona fide, and with good cause, and under

the regulations prescribed by law; and that he actually took up

his residence in another country, under an open and avowed dec-

laration of his intention to settle there. This was required by

the most authoritative writers on the law of nations; and Heinec-

cius, in particular, j'equired that the emigrant should depart with

the design to expatriate, and actually join himself to another

state; that though all this be done, it only proved that a man
might be entitled to the right of citizenship in two countries, and

proving that he had been received by one country, did not prove

that his own country had surrendered him; that the locomotive

right finally depended upon the consent of the government; and

the power of regulating emigration, was an incident to.the power

of regulating njituralization, and was vested exclusively in Con
gress; and until they had prescribed the mode and terms, the

character and the allegience of the citizen continued.

The judges of the supreme court felt and discovered much em-

barrassment in the consideration of this delicate and difficult

question, and they gave no definitive opinion upon it. One of

them (a) observed, that admitting the intention of expatria-

(rt) Paterson, J.
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[ * 46 ] tion had been legally declared, it was necessary *that

it should have been carried into effect, and that the party

should have actually become a subject of the foreign government;

that the cause of removal must be lawful, otherwise the emigrant

aats contrary to his duty; that though the legislature of a parti-

cular state should, by law, specify the lawful causes of expatria-

tion, and prescribe the manner in which it might be effected, the

emigration could only affect the local allegiance of the party, and

not draw after it a renunciation of the higher allegiance due to

the United States; and that an act of Congress was requisite to

remove doubts, and furnish a rule of civil conduct on this very

interesting subject of expatriation. Another of the judges (a)

admitted the right of individual emigration to be recognized by

most of the nations of the world, and that it was a right to be

exercised in subordination to the public interest and safety, and

ought to be under the regulation of law; that it ought not to be

exercised according to a man's will and pleasure, without any re-

straint; that every man is entitled to claim rights and protection

in society, and he is, in his turn, under a solemn obligation to

discharge his duty; and no man ought to be permitted to abandon

society, and leave his social and political obligations unperformed.

Though a person may become naturalized abroad, yet if he has

not been legally discharged of his allegiance at home, it will re-

main notwithstanding the party may have placed himself in diffi-

culty, by double and conflicting claims of allegiance.

The majority of the Supreme Court gaye no opinion upon the

question; but the inference, from the discussion, would seem

to be, that a citizen could not divest himself of his allegiance, ex-

cept under the sanction of a law of the United States; and that

until some legislative regulations on the subject were prescribed,

the rule of the common law must prevail.

[
* 47 ] * In 1797, the same question was brought before the

circuit court of the United States for th(^district of Con-

necticut, in the case of Isaac Williams (6), and Ch. J. Ellsworth

ruled, that the common law of this country remained as it was

before the revolution. The compact between the community and

its members was, that the community f-hould protect its memberp,

and that the members should at all times bo obedient to the laws

in) Iredell, J.

(b) Cited in 2 Cranch, 82, note.
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of tho community, and faithful to its defence. No member could

dissolve the compact without the consent or default of the com-

munity, and there had been no consent or default on the part of

the United States. "No visionary writer cnrried the principle to

the extent, that a citizen might at any, and at all times, renounce

his own, and join himself to a foreign country; and no inference

of consent could be drawn from the act of the government in tbe

naturalization of foreigners, as we did not inquire into the pre-

vious relations of the party, and if he embarrassed himself by

contracting contradictory obligations, it was his own folly, or his

fault."

This same subject was again brought before the Supreme Court,

in the case of Murray v. The Charming Betsey, in the year 1804 (a).

It was insisted, upon the argument, that the right of expatriation

did exist, and was admitted by all the writers upon general law,

but that its exercise must be accompanied by three circumstances,

viz. fitness in point of time, fairness of intent, and publicity of

the act. The court, however, in giving their opinion, avoided any

decision of this great and litigated point, by observing, that,

''whether a person born within the United States, or becoming a

citizen according to the established laws of the country, can di-

vest himself absolutely of that character, otherwise than in such

manner as may be prescribed by law, is a question which it was

not necessary to decide." Afterwards, in the circuit

* court of the United States at Philadelphia (6), Judge [ *48]
"Washington observed, that he did not mean to moot the

question of expatriation, founded on the self-will of a citizen, be

cause it was beside the case before the court; but that he could

not adniit, that a citizen of the United States could throw off his

allegiance to his country without some law authorizing him to do

so. This was the doctrine declared also by the chief justice of

Massachusetts (c). The question arose again before the Supremo

Court of the United States, in February, 1822, in the case of The

Santissima Trinidad (cZ), and it was suffered to remain in tho

same state of uncertainty. The counsel on the one side insisted,

that the party had ceased to be a citizen of the United States,

(a) 2 Cranch 64.

(6) United States v. Gillies, 1 Peters' C. C. Rep. 159.

(c) 9 Mdfis. Rep. 461.

{d) 7 Wheaton, 283.
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and had expatriated himself, and become a citizen of Buenos

Ayres, by the only means in his power, an actual residence in that

country, with a declaration of his intention to that effect. The

counsel on the other side admitted, that men may remove from

their own country in order to better their condition, but it must

be done for good cause, and without any fraudulent intent; and

that the slavish principle of perpetual allegiance growing out of

the feudal system, and the fanciful idea that a man was author-

ized to change his country and his allegiance at his own will and

pleasure, were equally removed from the truth. Mr. Justice

Story, in delivering the opinion of the court, waived the decision

of the question, by observing that the court gave no opinion

whether a citizen, independent of any legislative act to that effect,

could throw off his own allegiance to his native country; that it

was perfectly clear it coald not be done without a bona fide change

of domicil, under circumstances of good faith ; and that it would

be sufficient to ascertain the precise nature and limits of this doc-

trine of expatriation, when it should become a leading point for

the judgment of the court.

[ * 49 ] * From this historical review of the principal discus-

sions in the federal courts on this interesting subject in

American jurisprudence, the better opinion would seem to be,

that a citizen cannot renounce his allegiance to the United States

without the permission of government, to be declared by law; and

that, as there is no existing legislative regulation on the case, the

rule of the English common law remains unaltered (a).

There is, however, some relaxation of the old and stern rule of

the common law, required and admitted under the liberal influ-

ence of commerce. Though a natural born subject cannot throw

off his allegiance, and is always amenable for criminal acts against

his native country, yet for commercial purposes he may acquire

the rights of a citizen of another country, and the place of domicil

{a) This rule was admitted in Inglis v, the Trustees of the Sailor's Snug
Harbour, 3 Peters^ U. S. Rep. 99, and expressly declared in Shanks r. Dnpont,
Ibid. 242, where it was held, l).y the Suj)reme Court of the United States.

that the marriage of a feme sole witli an alien, produced no dissolution of

her native allegiance; and that it was the general doctrine, that U) persons

could, by any act of their own, without the consent of the government, put
off their allegiance and become aliens. lUit the naturalization laws of the

United States are inconsistent with this general doctrine, for they require

the alien who is to be naturalized to al>jure his former allegiance, without
requiring any evidence that his native sovereign has released it.
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determines the character of a party as to trade (a). Thns, in the

case of Scott v. Schaivartz (6), it was decided, in the exchequer,

the 13 Geo. II., that a residence in Rubsia gave the English

mariners of a Russian ship the character of Russian marines,

within the meaning of the British navigation act. And in the

case of Wilson v. Marryat (c), it was decided by the court of K.

B., that a natural born British subject might acquire the char-

acter, and be entitled to the privileges of an American citizen,

for commercial purposes. So, an American citizen may obtain a

foreign domicil, which will impress upon him a national

character *for commercial purposes, in like manner as if [ * 50 ]

he were a subject of the government under which he re-

sided; and yet without losing on that account his original char-

acter, or ceasing to be bound by the allegiance due to the country

of his birth (d). The subject who emigrates bona fide, and pro-

cures a foreign naturalization, may entangle himself in difficul-

ties, and in a conflict of duties, as Lord Hale observed (e); but

it is only in very few cases that the municipal laws would affect

him. If there should be war between his parent state and the

one io which he has attached himself, he must not arm himself

against the parent state; and if he be recalled by his native gov-

ernment, he must return, or incur the pain and penalties of a

contempt. Under these disabilities, all the civilized nations of

Europe adopt (each according io its own laws) the natural born

subjects of other countries.

The French law will not allow a natural born subject of France

to bear arms, in time of war, in the service of a foreign power,

against France; and yet, subject to that limitation, every French-

man is free to abdicate his country (g).

(a) See vol. i. p. 74—76.
(6) Comyn's Rep. 677.

(c) 8 Term Rep. 31. 1 Bon. & Pull. 430, S. C.

id) United States v. Gillies, 1 Peters' C. C. Rep. 159. Murray v. The
Schooner Cliarming Betsey, 2 Oranch, 64. By the original Magna Charta,
granted by king John, art. 33, it was declared, tit liceat unicuique exire de regno
et redire. mlva fide Domini regis. Vide supra, p. 33.

[e) 1 Hale's P. C. 68.

{g) Pothier's Traite du Droit de Propricte, No. 94. Code Napoleon, No. 17,
21. Toullier, Droit civil Francais, torn. i. No. 266. By a decree of the Em-
peror of Austria, of March 24th, 1832, Austrian subjects, leaving the Austrian
dominions without permission of the magistrate and release of Austrian cit-

izenship, and with an intention never to return, become unlawful emigrants,
and lose all their civil and political rights at home. Accepting foreign cit-

izenship, or entering into foreign service without leave, are decisive proofs

7 VOL. II. KENT. 97
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(2.) An alien is a person born out of the jurisdiction of the

United States. There are some exceptions, however, to this rule,

by the ancient English law, as in the case of the children of pub-

lic ministers abroad (provided their wives be English women),

for they owe not even a local allegiance to any foreign power (a).

So, also, it is said, that in every case, the children born abroad,

of English parents, were capable, at common law, of inheriting

as natives, if the father went and continued abroad in

[
* 51 ] the character of an Englishman, and *with the approba-

tion of the sovereign (6). The statute of 25 Edw. III.

stat. 2, appears to have been made to remove doubts as to the

certainty of the common law on this subject, and it declared, that

children thereafter born without the ligeance of the king, whose

father and mother, at the time of their birth, were natives, should

be entitled to the privileges of native subjects, except the chil-

dren of mothers who should pass the sea without leave of their

husbands. The statute of 7 Anne, ch. 5, was to the same general

effect; but the statute of 4 Geo. II. ch 21, required only that the

father should be a natural born subject at the birth of the child,

and it applied to all children then born, or thereafter to be born.

Under these statutes it has been held (c), that to entitle a child

born abroad to the rights of an English natural born subject,

the father must be an English subject; and if the father be an

alien, the child cannot inherit to the mother, though she was

born under the king's alleo^iance.

The act of Congress of the 14th of April, 1802, establishing a

uniform rule of naturalization, affects the issue of two classes of

person: (1.) By the 4th section, it was declared, that "the chil-

dren of persons duly naturalized under any of the laws of the

United States, or who, previous to the passing of any law on that

subject by the government of the United States, may have be-

come citizens of any one of the states, under the laws thereof,

being under the age of twenty-one years, at the time of their

parents being so naturalized, or admitted to the rights of citizen-

ship, shall, if dwelling in the United States, bo considered as

of 8uch intention. En^yclo. Amcr., tit. Emigration. This is undei-stood to be
the oonse<inence attached by law in France to Frenchmen entering foreign
service without leave. They lose their nationality, or civil and jwlitical

rights as Frenchmen.
(«) Calvin's case, 7 Co. 18, a.

(b) Hyde v. Hill, Cro. Eliz. 3. liro. tit. Descent, pi. 47, tit. Denizm. pi. 14.

(c) Doe V. Jones, 4 Term Rep. 300.
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citizens of the United States." This provision appears to apply

only to the children of persons naturalized, or specially admitted

to citizenship; and there is colour for the construction, that it

may have been intended to be prospective, and to apply

as well to the case of * persons thereafter to be natu- [
* 52 ]

ralized, as to those who had previously been natural-

ized. It applies to all the children of "persons duly natural-

ized," under the restriction of residence and minority, at the time

of the naturalization of the parent. The act applies to the

children of persoyis duly naturalized, but does not explicitly state,

whether it was intended to apply only to the case where both

parents were duly naturalized, or whether it would be sufficient

for one of them only to be naturwlized, in order to confer, as of

course, the rights of citizens upon the resident children, being

under age. Perhaps it would bo sufficient for the father only to

be naturalized; for in the supplementary act of the 26th of

March, 1804, it was declared, that if any alien, who should have

complied with the preliminary steps made requisite by the act of

1802, dies before he is actually naturalized, his widoiv and

children shall be considered as citizens.^ This provisions shows,

that the naturalization of the father, was to have the efficient

force of conferring the right on his children; and it is worthy of

notice, that this last act speaks of children at large; without any

allusion to residence or minority; and yet, as the two acts are inti-

mately connected, and make but on^ system, the last act is to be

construed with reference to the prior one, according to the doc-

trine of the case Ex parte Overington (a). (2.) By a subsequent

part of the same 4th section, it is declared, that the children of

persons who now are, or have been, citizens of the United States,

shall, though born out of the limits and jurisdiction of the United

States, be considered as citizens of the United States; provided

(a) 5Binney's Rep. 371.
2 In Kelly r. Owen, 7 Wallace, 496, it was held that a married woman ac-

quires her citizenship from the fact of marriage to a citizen -without regard
to the fact whether he ac(iuired his riglits hefore, or, since marriage. Cases
not within the act are decided under the Common Law. See 2 Am. Law
Keg. 193; Ludlam v. Lndlam, 3 Am. Law Keg. U. S. 595; 26 N. Y. Kep. 356.

The power is now vested exclusively in Congress. See Chirac r. Chirac, 2
Wheat. 259; Ogden t>. Saunders, 12 Wheat. 277. But the states liave power
to legislate upon the rights and duties of aliens, thus they can prohibit an
alien holding land, or voting at a state or national election, as these powers
are not incident to citizenship as such. See Pomeroy on Constitutional
Law, pp. 248—252.
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that the right of citizenship shall not descend to persons, whose

fathers have never resided within the United States." This clause

is certainly not prospective in its operation, whatever may be the

just construction of the one preceding it. It applied only to

the children of persons who then were, or had been citizens; and

consequently the benefit of this provision narrows rapidly by the

lapse of time, and the period will soon arrive, when there will be

no sta£ute regulation for the benefit of children born abroad, of

American parents, and they will be obliged to resort for aid to

the dormant and doubtful principles of the English common law.

The proviso annexed to this last provision seems to remove the

doubt arising from the generality of the preceding sentence, and

which was whether the act intended by the words, "children of

persons," both the father and mother, in imitation of the statute

of 25 Edw. III., or the father only, according to the more liberal

declaration of the statute of 4 Geo. II. The provision also dif-

fers from the preceding one, in being without any restriction as

to the age or residence of the child; and it appears to have been

intended for the case of the children of natural born citizens, or

of citizens who were original actors in our revolution, and there-

fore it was more comprehensive and more liberal in their favour.

But the whole statute provision is remarkably loose and vague in

its terms, and it is lamentably defective in being confined to the

case of children of parents who were citizens in 1802, or had

been so previously. The former act of 29th January, 1795, was

not so; for it declared generally, that "the childrenof citizens of

the United States, born out of the limits and jurisdiction of the

United States, shall be considered as citizens of the United States."

And when we consider the universal propensity to travel, the liberal

intercourse between nations, the extent of commercial enterprise,

and the genius and spirit of our municipal institutions, it is quite

surprising that the rights of the children of American citizens,

born abroad, should, by the existing act of 1802, be left so pre-

carious, and so far inferior in the security which has been given,

under like circumstances, by the English statutes.

We proceed next to consider the disabilities, rights, and duties

of aliens.

An alien cannot acquire a title to real property by descent, or cre-

ated by other mere operation of law. The law quoe nihil frastra^

never casts the freehold upon an alien heir who cannot keep it.
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This is a well settled rule of the common *law (a). It is [ * 54
]

understood to be the general rule, that even a natural born

subject cannot take by representation from an alien, because the

alien has no inheritable blood through which a title can be

deduced (6). If an alien purchase land, or if land be devised to

him, the general rule is, that in these cases, he may take and hold,

until an inquest of office has been had; but upon his death, the

land would instantly and of necessity, (as the freehold cannot be

kept in abeyance,) without any inquest of office, escheat and vest

in the state; because he is incompetent to transmit by hereditary

descent (c). If an alien, according to a case put by Lord Coke (d),

arrives in England, and hath two sons born there, they are

of, course, natural born subjects; and if one of them purchases

land, and dies without issue, his brother cannot inherit as his

heir, because he must deduce his title by descent, through his

father, who had no inheritable blood. But the case as put by

Coke has been denied to be law by the majority of the court in

Collingicood v. Pace (e), and it was there held, that the sons of

an alien could inherit to each other, and derive title

* through the alien father. The elaborate opinion of [
* 55 ]

Lord Ch. B. Halo was distinguished by his usual learning,

though it was rendered somewhat perplexing and obscure by the

subtlety of his distinctions, and the very artificial texture of his

{a) Calvin's case, 7 Co. 25, a. 1 Vent. Rep. All. Jackson v. Lunn, 3 Johns.

Cas. 109. Hunt v. Warnicke, Hardin's Kentucky Rep. Qi.

(h) If, therefore, a person dies intestate without issue, and leaves a brother
who had been naturalized, and a nephew who had been naturalized, but
whose father died an alien, the brother succeeds to the whole estate, for the
nephew is not permitted by the common law to trace his descent through
his alien father. Levi v. M'Cartee, 6 Peters^ U. S. Rep. 102. Jackson v.

Green, 7 Wendell, 333. Jackson v. Fitzsimmons, 10 Ibid. 1.

(c) Collingwood v. Pace, 1 Sid. Rep. 193. 1 Lev. Rep. 59, S. C. Co. Litt.

2. b. Flowd. Rep. 229, b. 230 a. Duplessis v. Attorney General, 5 J^ro. P.

C. 91. Jackson v. Lunn, supra. Fox r. Southack. 12 Mass. Rep. 143. 8
Jbid. 445. Fairfax v. Hunter, 7 Cranch, 603, 619, 620. Orr r. Hodgson, 4
Wheaton, 453. Governeur v. Robertson, 11 Ibid. 332. Vaux v. Nesbit, 1

M' Cord's S. C. Ch. Rep. 352, 374. 2 Dma's Kentucky Rep. 40. In North
Carolina, an alien may take by purchase, but he cannot take b}- devise, any
more than he can inherit. 2 Haywood's Rep. 37, 104,* 108. Nor can he take
by devise under the statute law of New York. New York Reirised Statuies,

vol. ii. p. 57, sec. 4. In England, if a devise be to an alien and citizen as
joint tenants, the state can only seize the moiety of the alien. Ifhe dies be-
fore inquest, the other joint tenant takes by survivorship, but the state, on
office found, would defeat the sur\ivorship by relation. Gould's Rep. 29, pi.

4. Co. Litt. 180, b.

{d) Co. Litt. 8, a.

(e) 1 Sid. Rep. 193. 1 Vent. Rep. 413. Bannister's Rep. 410.
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argument. It is still admitted, however, that a grandson cannot

inherit to his grandfather, though both were natural born sub-

jects, provided the intermediate son was an alien; for the grand-

son must, in that case, represent his father, and he had no in-

heritable blood to be represented; and the reason why the one

brother may inherit from the other, is, that as to them the de-

scent is immediate, and they do not take by representation from

the father. The law, according to Lord Hale, respects only the

mediate relation of the brothers as brothers, and not in respect

of their father, though it be true that the foundation of the con-

sanguinity is in the father; and it does not look upon the father

as such a medium or nexus between the brothers, as that his disa-

bility should hinder the descent between them. This distinction

in the law, which would admit one brother to succeed as heir to

the other, though their father be an alien, and yet not admit a

son to inherit from his grandfather because his father was an

alien, is very subtle. The reason of it is not readily perceived,

for the line of succession, and the degrees of consanguinity, must

equally, in both cases, be traced through the father. The statute

of 11 and 12 Wm. III. ch. 6, was made on purpose to cure the

disability, and brush away these distinctions, by " enabling natural

born subjects to inherit the estate of their ancestors, either lineal

or collateral, notwithstanding their father, or mother, or other

ancestor, by, from, through or under whom they might make or

derive their title, were aliens." This statute, however, did not

go so far as to enable a person to deduce title, as heir; from a re-

mote ancestor, though an alien ancestor still living (a).

The provision in the statute of Wm. III. is in force in

[ * 56 ] *8everal of the United States, as, for instance, in Mary-

land, Kentucky, Ohio, Missouri, Delaware, New Jersey,

New York, and Massachusetts (b). But in those states where

there are no statute regulations on the subject, the rule of the

law will depend upon the authority of Lord Coke, or the justness

and accuracy of th^ distinctions taken in the greatly contested

{a) M'Creery v. Somerville, 9 Wliraton, 3r)4. Nor does the New York
Statute (N. Y. K. S. vol. i. 754, sect. 23), go further on this point than the
Englisli Statute. The People v. Irvin, 21 Wcnde.'l, 128.

(6) 9 Wfienfon, 354. 2 Mass. Rep. 179. note. N. Y. Revised Sfafutes, vol. i.

p. 754, sec, 22. Statute Laws of Ohio, 1831. Elmer's -N. J. Dig. 131. R. S. of
Missouri, 1835. In New York, the rule of the t-oninion law prevailed until

January 1st, 1830. and the provi.sion in the statute of 11 and 12 Wni. III.

had not been ])reviou.sly adopted.
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case oi Collmgivood v. Pace, and which, according to Sir \Villiam

Blackstone, was, upon the whole, reasonably decided. The en-

larged policy of the present day would naturally incline us to a

benignant interpretation of the law of descents, in favor of natural

born citizens who were obliged to deduce a title to land from a

pure and legitimate source through an alien ancestor; and Sir

Matthew Hale admitted (a), that the law was very gentle in the

construction of the disability of alienism, and rather contracted

than extended its severity. If a citizen dies, and his next heir be

an alien who cannot take, the alien cannot interrupt the descent

to others, and the inheritance descends to the next of kin who is

competent to take, in like manner as if no such alien had ever

existed (b).

The distinctions between the antenati and the x>ostnati, in re-

ference to our revolution, have been frequently the subject of

judicial discussion since the establishment of our independence.

It was declared in Calvin''s case (c), that, "albeit the king-

doms of England and Scotland should, by descent, be divided

and governed by several kings; yet all those who were born under

one natural obedience, while the realms were united, would re-

main natural born subjects, and not become aliens by such a

matter ex post facto. The j^ostnatus in such a case would

be ad fidem utriusque regis.'" It was '^accordingly held, [ ^-57]

in that case, that the postnati of Scotland, born after

the union of the two crowns, were natural born subjects, and

could inherit lands in England. The community of allegiance,

at the time of birth, and at the time of descent, both existed.

The principle of the common law contained in that case, that the

division of an empire worked no forfeiture of previously vested

rights of property, has been frequently acknowledged in our

American tribunals (d), and it rests on solid foundations of jus-

(a) 1 Venl. liepA27.

(b) Co. Lift. 8, a. Com. Dig. tit. Alien, ch. 1. Orr v. Hodgson, 4 Whcaion.
453. Jackson v. Lunn, 3 Johm. Caf<. 121. Jackson v. Jackson, 7 Johufi. Rrp.
214. Donegani v. Donegani, StuarVs Lower Canada Rep. 460. In Virginia,
by statute, the course of descent is not interrupted by the alienage of any
lineal or collateral ancestor; and, therefore, if a citizen dies, leaving a brother,
who is a citizen, and a sister, who is an alien, and children of that sister,

who are (!itizens, and the brother, sister, and children be all living, the
children of Ihe sister take by descent a moiety of the estate, and the brother
takes the other moiety. Jackson v. Sanders, 2 Lc'ujWs Rep. 109.

(c) 7 Co. 1, 27.

(d) Apthorp V. Backus, Kirhy^sRep. 413. Kinsey, Ch. J., in Den v. Brown,
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tice.' The titles of British subjects to lands in the "United States,

acquired prior to our revolution, remained, therefore, unimpaired.

But persons born in England, or elsewhere out of the United

States, before the 4th of July, 1776, and who continued to reside

out of the United States after that event, have been held to be

aliens, and incapable of taking lands subsequently by descent.

The right to inherit depends upon the existing state of allegiance

at the time of the descent cast; and an English subject, born and

always resident abroad, never owed allegiance to a government

which did not exist at his birth, and he never became a party to

our social compact. The British anienati were, consequently,

held to be incapable of taking, by subsequent descent, lands in

these states, which are governed by the common law (a). This

doctrine was very liberally considered in respect to the period of

the American war, in the case of Den v. Brown (6) ; and it was there

held, that the British antenati were not subject to the disabilities

of aliens, as to the acquisition of lands hona fide acquired

[* 58] between the date of our independence and that of *the

treaty of peace in 1783, for the contest for our independ-

ence was then pending by an appeal to arms, and remained un-

decided. But the position was not tenable; and in a case elab-

orately discussed, and greatly litigated on several grounds, in

the court of appeals, in Virginia, and afterwards in the Supreme

Court of the United States (c), it was the acknowledged doctrine,

that the British antenati could not acquire, either by descent or

devise, any other than a defeasible title to lands in Virginia, be-

tween the -date of our independence and that of the treaty of

peace in 1783. The line of distinction between aliens and citi-

zens was considered to be coeval with our existence as an inde-

pendent nation.

It has been very frequenty assumed, on the doctrine in Calvin''

s

2 Halsted, 337. Kelly v. Harrison, 2 Johns. Cos. 29. Jackson v. Lunn, 3
Johns. Cas. 109. Story, J., 9 Cranch, 50.

(a) Reed v. Reed, cited 1 Munf. 225, and opinion of Roane. J., appendix
to that volume. Dawson v. Godfrey, 4 C'ranch, 321. Jackson v. Burns, 3
Binney, 75. Blij!;ht v. Rochester, 7 M^icaton, 535.

{b) 2 Halsted, 305.

(c) Hunter v. Fairfax's Devisee, 1 Muvf. 218, and 7 Cranch, G03, S. C.

Commonwealth v. Bristow, 6 Call, 60, S. P.
' Under the English naturalization acts 33 Vict. c. 14; 33 & 34 Vict. c. li)2;

35 & 36 Vict. c. 39, aliens can hold and dispose of real and personal property

in the same manner as a natural lx>ru British subject, and title may be acquired
through an alien in like manner.
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case^ that the same principle might not be considered to apply in

England, in respect to the American antenati, and that they

would, on removing within the British dominions, continue to

take and inherit lands in England, as natural born subjects; but

I apprehend the assumption has been made without just grounds.

It was contrary to the doctrine laid down by Professor Wood-

deson, in his lectures (a), published as early as 1792; and the

late case in the King's Bench, of Doe v. Acklam (6), seems en-

tirely to explode it. It was decided, that children born in the

United States, since the recognition of our independence by Great

Britain, of parents born here before that time, and continuing to

reside here afterwards, were aliens, and could not inherit lands

in England. To entitle a child born out of the allegiance

of * the crown of England, to be deemed a natural born [
* 59 ]

subject, the father must be a subject at the time of the

birth of the child; and the people of the United States ceased to

be subjects in the view of the English law, after the recognition

of our independence, on the 3d day of September, 1783. If the

American antenati ceased to be subjects in 1783, they must, of

course, have lost their subsequent capacity to take as subjects.

In the case of The Providence, decided in the court of vice- ad-

miralty, at Halifax, in 1810 (c), the learned judge met the ques-

tion directly, and discussed it in a clear and able manner. He
held, that an American born in this country before the revolution,

and adhering to the United States during the war, and until after

the peace of 1783, was an alien discharged from his allegiance to

the king, and was an alien to every purpose, and not entitled t©

any of the privileges of a British born subject.

The English rule is, to take the date of the treaty of peace m
1783, as the era at which we ceased to be subjects; but our rule

is, to refer back to the date of our independence {d). In the ap-

plication of that rule, the cases show some difference of opinion.

In New York, it has been held, that where an English subject,

born abroad, emigrated to the United States, in 1779, and lived

(a) Vol. i. p. 382.

(6) 2 Barnw. & Crefis. 779. In Doe v. Mulca.ster, 5 Barnw. & Crcsfi. 111. it

was held, that the children born in the United States after the peace of 1783,
of parents who were born in New York before 1776, hut adhered to Ihe British
power afterwards, were not aliens, but had inheritable blood under the statute
of 4 Geo. II. c. 21.

(c) StewarVs Vice-Adm. Rep. 186.

(d) Inglis V. Trustees of the Sailor's Snug Harbour, 3 Peters^ U. S. Rep. 99.
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and died here, he was to be deemed an alien, and the title to land,

which he afterwards acquired by purchase, was protected, not be-

cause he was a citizen, but on the ground of the treaty of 1794 (a).

In Massachusetts, on the strength of an act passed in 1777, per-

sons born abroad, and coming into that state after 1776, and be-

fore 1783, and remaining there voluntarily, were adjudged to be

citizens (b). The supreme court, in Connecticut, has adopted the

same rule, without the aid of any statute, and it was

[ *60] held (c), that a *British soldier, who came over with the

British army in 1775, and deserted, and came and settled

in Connecticut in 1778, and remained there afterwards, became,

of course, a citizen, and ceased to be an alien; and that the United

States were enabled to claim as their citizens, all persons who

were here voluntarily, at either the period of our independence,

or of the treaty of peace. The principle of the case seemed to be,

that the treaty of peace operated by way of release from their al-

legiance of all British subjects who were then domiciled here; for

it was admitted, that the rule would not apply to the subjects of

any other nation or kingdom, who came to reside here- after the

declaration of independence, for they would not be within the

purview of the treaty. The same principle seems to have been

recognized by the chief justice of Massachusetts, in Ainslie v.

Martin (d), though in the case of Phipps, a pauper (e), it was

declared that if a person was not a citizen before the treaty of

peace, ho did not become such by the mere force of that instru-

ment, and by the mere fact of his being there on the ratification

of the treaty. But if he was born in Massachusetts, and had re-

turned during the war, though he had withdrawn himself before

the date of independence, he was considered as retaining his citi-

zenship. That was the amount of the cases of Gardner y. Ward,

and Kilham v. Ward, to which the judges referred; and the sound

and prevailing doctrine now is, that by the treaty of peace of 1788,

Great Britain and the United States became respectively entitled,

as against each other, to the allegiance of all persons who were

at the time adhering to the governments respectively; and that

{(i) Jackson v. Wripjht, 4 Johns. Rrp. 75.

(b) CnijiniinKton ii H\mu^i\e](\, 2 Pick. Rep. 394.

(c) Hebron v. Cok'hcster, 5 Daifs Rep. 1G«J.

((/) 9 MuHH. Rep. 4G0.

{c) 2 Pick. Rep. 394, note.
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those persons V)ecamG aliens in respect to the government

to which they did not * adhere (a). This is the meaning [
* 01 ]

of the treaty of 1783, and it put an end to all conflicting

and double allegiance growing out of the revolution.

Though an alien may purchase land, or take it by devise, yet

he is exposed to the danger of being divested of the fee, and of

having his lands forfeited to the state, upon an inquest of office

found. His title will be good against every person but the state,

and if he dies before any such proceeding be had, wo have seen

that the inheritance cannot descend, but escheats of course. If

the alien should undertake to sell to a citizen, yet the prerogative

right of forfeiture is not barred by the alienation, and it must be

taken to be subject to the right of the government to seize the

land. His conveyance is good as against himself, and he may,

by a fine, bar persons in reversion and remainder, but the title is

still voidable by the sovereign upon office found (b). In Vir-

ginia, this prerogative right of seizing lands bona fide, sold by an

alien to a citizen, is abolished by statute (c); and so it was, to a

limited degree, in New York, by an act in 1826 (d). An alien

may take a lease for years of a house, for the benefit of trade.

According to Lord Coke (e), none but an alien merchant can lease

land at all, and he is restricted to a house, and if he dies before

the termination of the lease, the remainder of the term is forfeited

to the king, for the law gave him the privilege for habitation only,

as necessary to trade, and not for the benefit of his repre-

sentatives. The force of this rigorous doctrine * of the [
* 62 ]

(rt) Kilham r. Ward, 2 3Tass. Rep. 236. Gardner v. Ward, ibid. 244, note.

Doe V. Acklam, 2 Bannv. & Crcsft. 779. Inglis r. The Trustees of the Sailor's

Snug Harbour, 3 Pefcrs' U. S. Rep. 99, 164. Shanks v. Dupont, Ibid. 242.

In Shanks v. Duponi, it ^Yas held, that tl.onj^h a woman was born in South
Carolina, before the declaration of independence, and continued there until

1782, and became a citizen, yet as she was involved in the capture of Charles-
ton in 1780, and married a British officer in 1781, and went with him to

England in 1782, and remained and died there, after the peace of 1783, she
was to be deemed an alien />.y the opera!ion of the treat,i/ of peace of 1783, inas-

much as she was born a British subject, and was at the time of the treaty of
peace adhering to the British crown, and the treaty acted on the state of
things as they then existed.

(6) 4 Leon 84. Sheppard's Touchstone, hy Preston, 56, 232. 7 Wheaton, 5\5.

Cokeys Reading on Fines, lee. 22.

(c) Griffith's Law Register, tit. Virginia.

(d) Laws of New York, sess. 49, ch. 297, sec. 3. The exemption from es-

cheat of lands derived from or through an alien, is confined to lands actually
possessed by a citizen prior to the 22d April, 1825. i^. Y. Revised iStatufes,

vol. i. p. 719, sec. 9.

(e) Co. Litt. 2, b.
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common law is undoubtedly suspended with us, ir respect

to the subjects of those nations with whom we have commer-

cial treaties; and it is justly doubted (a), whether the common
law be really so inhospitable ; for it is inconsistent with the estab-

lished maxims of sound policy, and the social intercourse of na-

tions. Foreigners are admitted to the rights of citizenship with

us on liberal terms, and as the law requires five, and only five

years residence, to entitle them and their families to the benefits

of naturalization, it would seem to imply a right, in the mean

time, to the necessary use of real property; and if it were other-

wise, the means would be interdicted which are requisite to ren-

der the five years' residence secure and comfortable.

Aliens are under the like disabilities as to uses and trusts aris-

ing out of real estates. An alien can be seised to the use of an-

other, but the use cannot be executed as against the state, and

will be defeated on office found (&j. Nor can an alien be a ces-

tui que trust but under the like disability, and it is said, that the

sovereign may, in chancery, compel the execution of the trust (c).

Aliens are capable of acquiring, holding, and transmitting move-

able property, in like manner as our own citizens, and they can

bring suits for the recovery and protection of that property (d).

They may even take a mortgage upon real estate by way of

security for a debt, and this I apprehend they may do

[ * 63 ] without any statute permission, for it has been the * Eng

(rt) Harg. Co. Litt. n. 9, b. 1.

{b) Gilbert on Usfs, by Sugden, 10, 367, 445. Preston on Conveyancing, vol.

ii. p. 247. By the N. Y. Revised Statutes, vol. i. p. 718, all escheated lands,

when held b}' the state or its grantees, are subject to the same trusts and
charges to which they would have been subject, had th6y descended.

(c) Attorney-General v. Sands, 3 Ch. Rep 20. Hardress, 495, S. C. Com.
Dig. tit. Alien, e. 3. Gilbert on Uses, by Sugden, 80, 404. Hubbard v. Good-
win, 3 Leigh, 492. It was held, in this last case, that upon a conveyance of
land to a citizen upon express trust, to hold for the benefit of an alien in fee,

the trust estate is acquired for the state, and a court of equity will compel
the trustees to execute the trust for its benefit. The profits do not go to the
state when acquired prior to the decree. It is doubted whether equity could
raise or imply ixresuHing trust in order to forfeit it. Equity will never rai.se

a resulting trust in fraud of the rights of the state, or of the law of the laud.

Leggett V. Dubois, 5 Paige, 114, 8. P. On the other hand a conveyance of
land to a citizen as a trustee upon an express trust to sell the same, and pay
over the proceeds to a creditor who is an alien, is a valid trust, and the in-

terest of the alien creditor in the ])roceeds is not subject to forfeiture. The
principle of public policy, prohibiting aliens from holding lands in the name
of a trustee, does not apply to such a case. E<iuity holds the ])roceeds to be
personal property which the alien may take. Craig v. Leslie, 3 Ulicaton R.
503. Anstice v. Brown, 6 Paige, 448.

id) 7 Co. 17. Dyer's Rep. 2, b.
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lish law from the early ages (a). It is also so held in the

Supreme Court of the United States (6), and that the alien

creditor is entitled to come into a court of equity to have the

mortgage foreclosed, and the lands sold for the payment of his

debt. The question whether the alien in such a case could be-

come a valid purchaser of the mortgaged premises sold at auction

at his instance, is left untouched; and as such a privilege is not

necessary for his security, and would be in contravention of the

general policy of the common law, the better opinion would seem

to be, that he could not, in that way, without special provision by

statute, become the permanent and absolute owner of the fee (c).

Even alien enemies, resident in the country, may sue and be

sued as in time of peace; for protection to their persons and

property is due, and implied from the permission to them to re-

main, without being ordered out of the country by the President

of the United States. The lawful residence does, pro hac vice,

relieve the alien from the character of an enemy, and entitles his

person and property to protection {d). The effect of war upon

the rights of aliens we need not here discuss, as it has been al-

ready considered in a former part of this course of lectures, v/hen

treating of the law of nations (e).

During the residence of aliens amongst us, they owe a local al-

legiance, and are equally bound with natives to obey all general

laws for the maintenance of peace, and the preservation

* of order, and which do not relate specially to our [
* 64 ]

own citizens. This is a principle of justice and of public

safety universally adopted; and if they are guilty of any illegal

act, or involved in disputes with our citizens, or with each other,

they are amenable to the ordinary tribunals of the country {g).

In New York, resident aliens are liable to be enrolled in the

militia, provided they are lawfully seised of any real estate within-

(a) Year Book, 11 Edw. III., cited in the marginal note to 1 Dycr^s Jiep.

2,b.

(6) Hughes r. Edwards, 9 Wheaton, 489.

(c) If an alien be entitled to hold and dispose of real estate in New York,
he may take a mortgage for the purchase money, and may become a re-pur-
chaser on a sale made to enforce payment. New York Revised Statutes, vol. i.

p. 721, sec. 19.

\d) Wells I'. Williams, 1 Lord Raym. 282. Daubigny v. Davallon, 2 Anst.
Rep. 402. Clark v. JVIorey, 10 Johns. Rep. 69. Kusse'l v. Skipwith, 6 Bin-
ney^s Rep. 241.

(e) See vol. i.

(V) Vattcl, b. ii. ch. 8, sec. 101, 102, 108.
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the state, and they are, in that case, declared to be subject to

duties, assessments, taxes, and burthens, as if they were citizens;

but they are not capable of voting at any election, or of being

elected or appointed to any office, or of serving on any jury (a).

If aliens come here, with an intention to make this country

their permanent residence, they will have many inducements to

become citizens, since they are unable, as aliens, to have a stable

freehold interest in land, or to hold any civil office, or vote at

elections, or take any active share in the administration of the

government. There is a convenient and easy mode provided, by

which the disabilities of alienism may be removed, and the quali-

fications of natural born citizens obtained. The terms upon

which any alien, being a free white person, can be naturalized,

are prescribed by the acts of Congress of the 14th of April, 1802,

ch. 28; the 3d of March, 1813, ch. 184; the 22d of March, 18l6,

ch 32; the 26th of May, 1824, ch. 180; and the 24th of May,

1828, ch. 106. It is required, that he declare, on oath, before a

state court, being a court of record with a seal and clerk, and

having common law jurisdiction, or before a circuit or district

court of the United States, or before a clerk of either of the said

courts, two years, at least, before his admission, his intention to

become a citizen, and to renounce his allegiance to his own sov-

ereign. This declaration need not be previously made, if

[ *65 J
the alien resided here before the 18th June, 1812, * and

has since continued to reside here; provided such resi-

dence be proved to the satisfaction of th«^ court, and provided it

be proved by the oath or affirmation of two witnesses, citizens of

the United States, that he has resided, for at least live years im-

mediately preceding the time of such application, within the limits

and under the jurisdiction of the United States. The names of

the witnesses, and the place or places where the applicant has re-

sided for at least the five years, to be set forth in the record of

the court (6). And if the applicant shall have been a minor,

under twenty-one years of age and shall have resided in the

United States three years, next preceding his arrival to majority,

he may also be admitted a citizen without a such previous decla-

ration; provided he has arrived at the age of twenty-one years,

and shall have resided five years within the United States, in-

(rf) New York Revined Statutes, \o\. i, p. 721, sec. 20,

(b) Act of Congress, May 24, 1828, ch. lOG.
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cliidiug the three years of his minority, aod shall make the dec-

laration aforesaid at the time of his admission, and shall declare

on oath and prove to the satisfaction of the court, that for three

years next preceding, it had been his bona fide intention to be-

come a citizen, and shall in all other respects comply with the

laws in regard to naturalization (a). In all other cases the pre-

vious declaration is requisite, and at the time of his admission

the alien's country must be at peace with the United States, and

ho must, before one of the courts . above mentioned, take an oath

to support the Constitution of the United States, and likewise, on

oath, renounce and abjure his native allegiance. Ho must, at

the time of his admission, satisfy the court, by other proof than

his own oath, that he has resided five years, at least, within the

United States, and one year, at least, within the state where the

court is held ; and if ho shall have arrived after the peace of

1815, his residence must have been continued for five years next

preceding his admission, without being at any time during the

five years out of the territory of the United States. He must sat-

isfy the court, that during that time he has behaved as a man of

good moral character, attached to the principles of the Constitu-

tion of the United States, and well disposed to the good order and

happiness of the same. He must, at the same time, renounce

any title, or order of nobility, if any he hath. The law^ pro-

vides (6), that children of persons duly naturalized, being minors

at that time, shall, if dwelling in the United States be deemed
citizens. It is further provided (c), that if any alien shall die

after his declaration, and before actual admission as a citizen,

his widow and children shall be deemed citizens.

A person thus duly naturalized, becomes entitled to all

the *privileges and immunities of natural born subjects, [
* 66 ]

except that a residence of seven years is requisite to en-

able him to hold a seat in Congress, and no person except a

natural born citizen, is eligible to the office of governor in some
of the states, or President of the United States.

The laws of Congress on the subject of naturalization, have

been subject to great variations. In 1790, only two years' previ-

ous residence was required. In 1795, the period was enlarged to—. ^ _ .

{a) Act of Congress, May 26, 1824, ch. 186.

(6) Act of Congress, April 14th, 1802, ch. 28, sec. 4.

(c) Act of Congress, March 26th, 1804, ch. 47.
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five years; and in 1798, to fourteen years; and in 1802 it was re-

duced back to five years, where it still remains. This period of pro-

bation has probably been deemed as liberal as was consistent with

a due regard to our peace and safety. A moderate previous resi-

dence becomes material to enable aliens to acquire the knowledge

and habits proper to make wholesome citizens,who can combine the

spirit of freedom with a love of the laws. Strangers on their

first arrival, and before they have had time to acquire property,

and form connections and attachments, are not to be presumed to

be acquainted with our political institutions, or to feel pride or

zeal in their stability and success (a).

[
* 67 ] * If an alien dies before he has taken any steps under

the act of naturalization, his personal estate goes accord-

ing to his will, or if he died intestate, then according to the law

of distribution of the place of his domicil, at the time of his

death (b). The stationary place of residence of the party at

(a) During the elevation and splendour of the Athenian power, the resi-

dence of foreigners, and especially of merchants, was encouraged, but the
privilege of a citizen of Athens was deemed a very distinguished favour.

It could only be obtained by the consent and decree ol two successive as-

semblies of the people, and was granted to none but to men of the highest
rank and reputation, or who had performed some signal service to the re-

public. 1 Patterns Greek Antiquities, 44, 45, 150. In the time of Demetrius
Phalereus, there were resident in Attica 10,000 freemen, being foreigners, or of
foreign extraction, or freed slaves, who had not the rights of Athenian citiz-

ens. 1 Miif. Hist. 354, 355. And yet it is said, that foreigners could not
dispose of their goods by will, but that they were appropriated, at their

death, for the public use. 2 Potter, 344. In Rome, foreigners could not
make a will; and the effects of a foreigner, at his death, went to the public,

or to his patron, under the jus appUcationis. Cic. de Orat. 1, 39. Dig. 49,

15, 52. Ibid. lib. 35, ad legem falsidiam, Prpe. Diet, du Dig. tit. Etrangers.

But in the time of the imperial code, foreigners could dispose by will and
also inherit. Code 6, 59. 10. The Romans we're noted for their peculiar
jealousy of the jus civitatis, or rights of a citizen. It was, at first, limited
to the Pomasria of Rome, and then gradually extended to the bounds of
Latium. In the time of Augustus, as we are informed by Suetonius, De
Aug. sec. 40, the same anxiety was discovered to keep the Roman people
pure and untainted of foreign blood; and he gave the freedom of the city

with a sparing hand. But when Caracalla, for the i)urpose of a more ex-
tended taxation, levelled all distinctions, and communicated the freedom of
the city to the whole Roman world, the national spirit was lost among the
people, and the pride of their country was no longer felt, nor its honour ob-
served. 1 Gibh. Hist. 268.

(b) 1 Binney'sRep. 336. "i Johns. Ch. Rep. 210. 1 Mason's Rep. 408. By
the treaty between the United States, and the republic of Venezuela, in

May, 1836, art. 12, and the Peru-Bolivian Confederation in May, 1838, art

8, not only personal property of the resident alien goes according to his will

or to his lawful representatives if he dies intestate, but his alien heirs, if
they cannot lawfully succeed to his real estate, shall have three yeais to dis.

pose of it. The treaty with Spain, of 1795, art. 11, and with Russia, of 1832
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his death, determines the rule of distribution (a;, and this is a

rule of public right, as well as of natural justice. Mobilia per-

sonam sequuntur, immohilia situm (6). The unjust and inhos

pitable rule of the most polished states of antiquity, prevailed

in raauy parts of Europe, down to the middle of the last century;

and Vattel expressed his astonishment that there should have re-

mjfined any vestiges of so barbarous a usage, in an age so en-

litrhtened. The law, which claimed, for the benefit of the state,

the effects of deceased foreigners, who left no heirs who were

natives, existed in France as late as the commencement of their

revolution (c). This rule of the French law, was founded not

only on the Roman law, but it was attempted to be justified by

the narrow and absurd policy of preventing the wealth of the

kingdom from passing into the hands of subjects of other coun-

tries (d). It was abolished by the Constitution of the first con-

stituent assembly, in 1791, and foreigners were admitted

upon the most liberal terms, and de' iared capable *of [ *68 ]

acquiring and disposing of property equally with natural

born citizens. The treaty of commerce between the United

States and France, in 1778, provided against the evil effects of

this law, by declaring that the inhabitants of the United States

were to bo exempted from the droit d'auhaine, and might dis-

pose by will of their property, real and personal (Mens meiibles

et irnmeubles,) and if they died intestate, it was to descend to their

heirs, whether residing in France, or elsewhere, and the like pri-

vilege was conferred upon Frenchmen dying in this country. The

treaties of France with other powers, usually contained the same

relaxation of her ancient rule; and though the treaty of 1778

art. 10, allowed a reasonable time to the alien heir in snch cases to dispose

of the estate.

{a) Pipon V. Pipon, Amh. 25. Burn v. Cole, Amb. 415.

(b) Hub. Prselec, tome i. p. 278, tome ii. p. 542. De conflictu legum, see.

15. VatieU b. ii. ch. 8, sec. 110, 111. See, also, Infra, p. 429. For greater

security, this right of succession, in case of intestacy, and of disposal by
will, gift, or otherwise, of personal property, belonging to aliens, is usually

inserted as a formula in treaties of navigation and commerce; as, see art. 11

of the treaty between the United States and Spain of 1795; art. of thf^

'treaty with Sweden made in 1781?; art. 11 of the treaty with Austria made in

1829; art. 3 of the treaty with Mexico, made in 1831; art. 10 of the treaty

of navigation and commerce between the United States and Russia, made in

December, 1832, and art. 9 of the treaty between the United States and the

republic of Chili, made in May, 1832.

(c) 1 Domat, 26 sec. 11.

(d) 1 Domain 555, sec. 13.

8 VOL. II. KENT. 113
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was abolished in 1798, yet, in the renewed treaty of 1801, the

same provision was inserted, and under it American citizens in

France, and French subjects in the United States, could acquire,

hold, and transmit, real, as well as personal property, equally as

if they were natives, and without the necessity of any act of

naturalization, or special permission. This last treaty expired in

1809, and the rights of Frenchmen arising thereafter, were left,

like those of other aliens, to be governed by the general law of

the land.

The Napoleon code did not pursue the liberal policy of the

French constituent assembly of 1791, and it seems to have re-

vived the harsh doctrine of the droit dfaubaine, under the single

exception, that aliens should be entitled to enjoy in France the

same civil rights secured to Frenchmen, hy treaty, in the country

to which the alien belongs (a). It is not sufficient to create the

exemption in favour of the alien, that civil rights are granted to

Frenchmen by the local laws of the foreign country, unless that

concession be founded upon treaty (6). The law in

[
* 69 ] France, until within a recent period, was, *that a stranger

could not, except by special favour, dispose of his prop-

erty by will; and when he died, the sovereign succeeded by right

of inheritance to his estate (c). But ihe Droit d^Aubaine, under

the articles No. 726 and 912, of the code civil, was abolished in

France, by a law of the 14th of July, 1819, and aliens can now
acquire, enjoy, and transmit by will, and by descent, real and

personal property, in the same manner as the other inhabitants

of the kingdom. In case of succession among co-heirs, partly

French and partly aliens, the French take of the property in

France a portion equal to the value of the property situated in

the foreign country, and from which they would be excluded

under the foreign law or custom.

British subjects, under the treaty of 1794 between the United

States and Great Britain, were confirmed in the titles which

they then held to lands in this country, so far as the question of

alienism existed; and they were declared competent to sell, de-

la) Code Napoleon, No. 11, 726, 912.

{h) M. Toullicr, in hia Droit Civil Francois, torn. i. n. 265, cites for that
rule a decree of the court of cessation, in 1806; and he says that this article

in the Napoleon code was taken from one in the new Prussian code.

(c) Repertoire de Juris, par 3Icrlin, tit. Aubaine, and tit. Etranger, ch. 1,

No. 6.
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vise, and transmit the same, in like manner as if they were na-

tives; and that neither they, nor their heirs or assigns, should,

as to those lands, be regarded as aliens. The treaty applied to

the title, whatever it might be, but it referred only to titles ex-

isting at the time of the treaty, and not to titles subsequently

acquired (a). It was, therefore, a provision of a temporary

character, and by the lapse of time it is rapidly becoming unim-

portant and obsolete.

The legislature of New York, and probably of many other

states, are in the practice of granting to particular aliens, by

name, the privilege of holding real property; and by a permanent

provision in New York, aliens are enabled to take and hold lands

in fee, and to sell, mortgage, and devise, but not demise or

lease the same, equally as if they were native * citizens: [ *70]

provided the party had previously taken an oath that he

was a resident in the state, and intends always to reside in theUnited

States, and to become a citizen thereof as soon as he could be natu-

ralized, and that he had taken the incipient measures required by

law for that purpose. The power to sell, assign, mortgage and

devise real estate, is to continue for six years from the time of

taking the oath; but the alien is not capable of taking or hold-

ing any lands, descended, devised, or conveyed to him previously

to his becoming such resident, and taking the oath above men-

tioned; and if he dies within the six years, his heirs, being in-

habitants of the United States, take by descent, equally as if he

had been a citizen (h). There are statute provisions of the same

import in favour of aliens in Maryland, South Carolina, Dela-

ware, and Missouri; and in Louisiana, Pennsylvania, Kentucky,

Virginia, Michigan, New Jersey, Illinois, Indiana, and Ohio, the

disability of aliens to take, hold, and transmit real property,

seems to be removed (c).* In North Carolina and Vermont, there

(a) 1 meaion, 300. 4 Ibid. 463. 7 Ibid. 535^ 9 Ibid. 49G. 12 Jfass.

Rep. 143.

(6) N. Y. Revised Statutes, vol. i. p. 720, sec. 15—20.
(c) Griffith's Law Register, passim. 1 Const. Rep. S. C. 412. Christifs Dig.

tit. Alien. A. Q. Review, No. 25, p. 115. Cha,^e's Statutes of Ohio, vol. i. p.
404. Philips V. Kogers, 5 Martin''s L. Rep. 700. Act of South Carolina, of
1799, prescribing the terms of denization. Purdoti's Penn. Dig. p. 56, 57.
Elmer's Dig. 5. Territorial act of Michigan, of March 31st, 1827. Revised

* See Revd. Stat. N. Y. 1852, p. 128, ^ 24, 25. In Massacheusetts they
are wholly removed. Gen. Stat. ch. 90, ? 38. Pennsylvania they are wholly
remov.ed. See Dunlap's I^aws, p. 73; Krightly's Purdon's Digest, pp. 84—87,
11th ed. Maryland, the Common Law would seem to rule. In South Caro-
lina if they have declared an intention to become citizens. 5 St. at Large
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is even a provisioD inserted in their constitutions, that every person

of good character, who comes into the state, and settles, and takes

an oath of allegiance to the same, may thereupon purchase, and

by other just means, acquire, hold, and transfer land, and after

one year's residence, become entitled to most of the privileges of

a natural born subject.^ In Connecticut, the superior court is in-

vested with power at large, upon petition, to grant to resident

aliens the right to take, hold, convey, and transmit real estate,

in like manner as native citizens (a).^ These civil privileges, con-

ferred upon aliens by state authority, are dictated by a just and

liberal policy; but they must be taken to be strictly local; and

until a foreigner is duly naturalized, according to the act

[ * 71 ] of Congress, * he is not entitled in any other state to any

other privileges than those which the laws of that state

allow to aliens. No other state is bound to admit nor would the

United States admit, any alien to any privileges, to which he is

not entitled by treaty, or the laws of nations, or the laws of the

United States, or of the state in which he dwells. The article in

the Constitution of the United States (6), declaring that citizens

of each state were entitled to all the privileges and immunities of

citizens in the several states, applies only to natural born or duly

Lau-fi of Illinois, edit. 1833, p. 626. Statute of Indiana, of January 14th, 1818.

By the charter of William Penn, as proprietary of Pennsylvania, to the in-

habitants, in 1683, it was declared, that in the case of aliens purchasing lands

in the province, and dying therein without being naturalized, their estates

should descend as if they were naturalized. ProurVs Pennsylvania, vol. ii.

A pp. 27. In New York, {Laws of N. Y. sess. 56, cb. 300, and sess. 57, ch.

37,) the prerogative right of escheat in the case of aliens dying seised of lands

is much restricted, and the alien heirs, and persons obliged to deduce title

through an alien, are entitled, upon certain moderate conditions, to a release

of the interest of the state acquired by the escheat.

(a) Statutes of Connecticut, 1838, p. 287.

(6) Art. 4, sec. 2.

547. Delaware the same. Rev. Code, 1852, ch. 81, ^ 1. In Missouri, wholly
if a resident. Rev. Stats. 1845, ch. 6, ^ 1. Kentucky, wholly if resident.

Rev. Stat. 1851-52, art. 3, § 1. Virginia, partly. Code of 1849, ch. 115,
'i

5.

Michigan, wholly. Rev. Stat. 1846. ch. (56, ^ 5. New Jersey, wholly. Rev.
Stat. 1847, ch. l,^,\. Illinois, in part. Rev. Stat. 1856, ch. 34, 'i

2. Ohio,
wholly. Rev. Stat. 1854, ch. 3 ^. 1. Texas, wholly if a resident, and an inten-

tion to become a resident has been declared. Stat. 1854, ch. 70, ^ 2. Con-
necticut, wholly. Comp. Stat. 1H54, p. 630, <J 6. Maine, ditto. Rev. Stat.

1857, ch. 73, 'i
2. New Hampshire, wholly if resident. CVjmp. Stat. 1853, ch.

135, I 1.

^ As to North Carolina see now Code of 1854, ch. 38, g 9.

" Sec not« 3, page 82. It has been decided that a deed executed by a hus-

band who is an alien, and his wife who is u citizen, is valid to pass lauds.

Whiting V, Stevens, 4 Conn. R. 44.
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naturalized citizens, and if they remove from one state to another

they are entitled to the privileges that persons of the same de-

Hcription are entitled to in the state to which the removalis made,

and to none other. The laws and usages of one state cannot be

permitted to prescribe qualifications for citizens, to be claimed

and exercised in other states, in contravention to their local

policy (a). It was declared in Corjield v. Coryell (b), that the

privileges and immunities conceded by the Constitution

of the United * States to citizens in the several states [
* 7'2

]

were to be confined to those which were, in their nature,

fundamental, and belonged of right to the citizens of all free

governments. Such are the rights of protection of life and lib-

erty, and to acquire and enjoy property, and to pay no higher

impositions than other citizens, and to pass through or reside in

the state at pleasure, and to enjoy the elective franchise accord-

ing to the regulations of the law of the state. But this immunity

does not apply to every right, for some may belong exclusively

to resident citizens under the laws of the state, and it was held,

that a statute of New Jersey confining the right of taking oysters

within the waters of the state, to the actual inhabitants and resi-

dents of the state, was not an act infringing the Constitution of

the "United States. The power to regulate the fisheries in the

navigable waters of the states, remained in the states respectively,

though the United States have a concurrent power, so far as con-

cerns the free navigation of the waters.

The act of Congress confines the description of aliens capable

of naturalization "to free white persons." I presume this ex-

cludes the inhabitants of Africa, and their descendants; and it may

become a question, to what extent persons of mixed blood are ex-

cluded, aod what shades and degrees of mixture of colour dis-

(rt) It is a cnrions fact in ancient Grecian history, that the Greek states

indnljied snoli a narrow and excessive jealousy of eacli other, that intermar-

riage was forbidden, and nona were allowed to possess lands within the terri-

tory of another state. When the Olynthian republic introduced a more lib-

eral and beneficial policy in this respect, it was considered as a portentous

innovation. MiifortVH Hisiory, vol. v. p. 9. So, the Byzantines, to evnice

their deep gratitude to the Athenians for their assistance in the war against

Philip of Macedon, broke in upon their ordinary policy, and granted, by
law, to the Athenians, the right of intermarriage with their citizens, and
the power of purchasiiig and holding lands in the Byzantine and Periuthian

territories. Demost. Oral. J)e Corona, where the original decree is set forth

at large.

(6) 4 Wash. Cir. Rep. 'Ml.
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qualify an alien from application for the benefits of the act of

naturalization (a). Perhaps there might be difficulties also as

to the copper-coloured natives of America, or the yellow or tawny

races of Asiatics, and it may well be doubted whether any of them

are " white persons " within the purview of the law. It is the

declared law of New York, South Carolina (6), and Tennessee,

and probably so understood in other states, that Indians are not

citizens, but distinct tribes, living under the pro^^ection of

[*73] the government, and, * consequently, they never can be

made citizens under the act of Congress.

Before the adoption of the present Constitution of the United

States, the power of naturalization resided in the several states;

and the constitution of New York, as it was originally passed (c),^

required all persons born out of the United States, and naturalized

by the legislature, to take an oath abjuring all foreign allegiance

(a) By a statute of Virginia, in 1785, every person who hath one-fourth
part or more of negro blood, is deemed a mulatto, and that act is still in force.

A Randolph, 631. The same rule is declared in Indiana. H. Statutes of In-

diana, 1838. It is adjudged in South Carolina, that mulatioes are not white
citizens within the meaning of the law, and persons tinged with negro blood,
are said to be mulattoes. State v. Hayes, 1 Bailei/s Rep. 275. The term is

not precisely defined, nor the line of distinction between whites and men of
colour accurately ascertained. It means a person of mixed white or Euro-
pean and negro descent, without defining exactly the proportions of blood.

A remote taint will not degrade a person to the class ot persons of colour,

but a mere predominance ot white blood is not sufficient to rescue a person
from that class. It is held to be a question of fact, for a jury, upon the evi-

dence of features and complexion, and reputation as to parentage, and that a
distinct and visible admixture of negro blood, makes one a mulatto. If the
admixture of African blood does not exceed the proportion of one-eighth, the
person is deemed white. This is the rule in Louisiana, and in the code noir

of France for her colonies, and it is deemed in Carolina a proper rule. S^tate

V. Davis, 2 Bailey'' s Rep. 558. With respect to India, it was the policy of the
British parliament in 1833, to effect a complete identification of the Euro-
peans and natives in the eye of the law, without regard to colour, birth, o?
religion. Ann. Reg. for 1833, Hist. p. 184.

{h) Goodell v. Jackson, 20 Johns. Rep. 693. State v. Managers of Elections
fur York, 1 Bailey's Rep. 215. The State v. Ross, 7 Yerger, 74.

• (c) Art. 42.
^ The power is now vested exclusively in Congress. Chirac v. Chirac, 2

Wheat. 259. See also Ogden r. Saunders, 12 Wheat. 277; Houston v. Moore,
5 Id. 49. But the states have power to legislate upon the rights and duties
of aliens, thus they may prohibit an alien holding land, from voting at a
state or national election, such powers not being incident to citizenship as
such.

A case occurred very recently in which Judge Daniels refused to grant a
certificate of naturalization to a German who was in the habit of getting in-

toxicated and assaulting his wife, and family, and others, and had been ar-

rested and punished for these offences, until lie reformed his habits, or could
prove to 1)0 what the statute required, or that the witnesses were niistaken,

and that his character and cx)nduct had been good. National Law Kev. vol.

1, p. 470. The Jamestown Journal, N. Y.
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and subjection, in all matters, ecclesiastical as well as civil. This

was intended, and so it operated, to exclude from the benefits of

naturalization Roman Catholics who acknowledged the spiritual

supremacy of the Pope, and it was the result of former fears and

prejudices (still alive and active at the commencement of our

revolution) respecting the religion of the Romish church, which

European history had taught us to believe was incompatible with

perfect national independence, or the freedom and good order of

civil society. So extremely strong, and so astonishingly fierce

and unrelenting was public prejudice on this subject, in the early

part of our colonial history, that we find it declared by law in the

beginning of the last century (a), that every Jesuit and Popish

priest who should continue in the colony after a given day, should

be condemned to perpetual imprisonment; and if he broke prison

and escaped, and was retaken, he should be put to death. That

law, said Mr. Smith, the historian of the colony as late as the

year 1756 (6), was worthy of perpetual duration I

(a) Colony Laws, vol. i. p. 38. Livingston <& Smithes edit.

(6) Smithes History of NewYork, p. Ill, In the act declaring the rights and
privileges of the people of the colony of New York, in 1691, all persons "pro-
fessing faith in God by Jesus Christ, his only son," were allowed the free

exercise and enjoyment of their religious profession and worship, with the
exception of "persons of the Komish religion," who were not to exercise
their manner of worship contrary to the laws of England. Bradford's edition

of the laws of New York, 1719. As late as 1753, the legislature of Virginia
passed an act extremely severe upon popish recusants, placing them under
the most oppressive disabilities.
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LECTURE XXYI.

OF THE LAW CONCERNING MARRIAGE.

The primary and most important of the domestic relations, is

that of husband and wife. It has its foundation in nature, and

is the only lawful relation by which Providence has permitted the

continuance of the human race. In every age it has had a pro-

pitious influence on the moral improvement and happiness of

mankind. It is one of the chief foundations of social order. We
may justly place to the credit of the institution of marriage, a

great share of the blessings which flow from refinement of man-

ners, the education of children, the sense of justice, and the cul-

tivation of the liberal arts (a). In the examination of this inter-

esting contract, I shall, in the first place, consider how a marriage

may be lawfully made; and, secondly, how it may be lawful dis-

solved; and, lastly, I shall take a view of the rights and duties

which belong to that relation.

(1.) All persons who have not the regular use of the under-

standing, sufficient to deal with discretion in the common affairs

of life, as idiots and lunatics, (except in their lucid inter-

[*76] vals,) * are incapable of agreeing to any contract and

of course to that of marriage. But though marriage with

an idiot or lanatic be absolutely void, and no sentence of avoidance

be absolutely necessary (6),' yet, as well for the sake of the good

order of society, as for the peace of mind of all persons concerned,

it is expedient that the nullity of the marriage should be ascer-

(a) The great philosophical poet of antiquity, who was, however, most
absurd in much of his philosophical theory, but eminently beautiful, tender,
and sublime in his poetry, supposes the civilization ot mankind to have
been the result of marriage and lumily establishments.

Casiaque privatie venerin connubia heta

Cognita xuni, proleinque ex se viderc crcaiam:

Turn genus huvmnum primum molleseere c(P])it.

Lucrct. de Eer. Nat. lib. 5.

(6) 2 PhiUimore'H Rep. 19, 69.
> 21 N. H. 52; 22 Id. 553; 4 Johns. Cby. iJ. Y. 343.
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tained and declared by the decree of a court of competent juris-

diction. The existence and extent of mental disease, and how

far it may be suffi'cient, by the darkness and disorder which it

brings upon the human faculties, to make void the marriage con-

tract, may sometimes be a perplexing question, extremely dis-

tressing to the injured party, and fatal to the peace and happiness

of families. Whether the relation of husband and wife lawfully

exists, never should be left uncertain. Suits to annul a marriage, by

reason of idiocy or lunacy, have consequently been often instituted

and sustained in the spiritual courts in England (a). The proper

tribunal for the investigation of this question, when it is brought

up directly, and for the mere purpose of testing the validity of

the contract, will depend upon the local institutions of every

state. In those states which have equity tribunals, it belongs to

them (6), and where there are no such tribunals distinct from the

supreme courts of common law jurisdiction, for the exercise of

equity powers, whatever jurisdiction is exercised over the matri-

monial contract, must be in the common law courts.

A marriage procured by force or fraud, is also void, ab initio,

and may be treated as null by every court in which its validity

may be incidentally drawn in question. The basis of the

mamage contract is consent, and the ingredient of * fraud [
* 77 ]

or duress is as fatal in this as in any other contract, for

the free assent of the mind to the contract is wanting (c).^ The

common law allowed divorces a vinculo, causa metus, causa im-

potentioe, and those were cases of a fraudulent contract. It is

{a) Ash's case, Prec. in CJi. 203. 1 Eq. Cos. Ahr. 278, pi. 6. Ex parte

Turing;, 1 Vcs. & Bea. 140. Turner n. Meyers, 1 Hagg. (hnsi/if. Rep. 414.

Countess of Portsmouth r. Earl of Portsmouth, 1 Hagg. Eccl. Rep. 355.

(6) Wightmau v. Wightman, 4 Jo/tn.s-. Ch. Rep. 343.

((') Voet ad Pand. lib. 21, 2, 15. ToulHer's Droit Civil Francai.% tome i. No.
501. .504, 506, 512. Reeve's nomestic Relatiom, 201, 207. Pothier^a Tiaite du
Contrat de Marriage, No. 307, 308. 2 Haggard's Consist. Rep. 104, 24G.

- The contract is void if the party injured elect to treat it as such, and
take steps to render it void. Sa.sputas r. .Jennings, 1 Bay's Rep. 470; Collins

V. Westbury, 2 Id. 211; Nelson v. Suddarth, 1 Hen. & Munf. R. 350: Foshav
V. Ferguson, 5 Hill K. 154, 158; .Tones v. Smith, 1 Bishop Marr. & Div. "^

213. A promise of marriage made under duress, by a person when under
arrest which is illegal, is void; .so also is an admission of a former promi.se

made under like circumstances. Tilley v. Damon, 11 Cush. R. 247; Regina
r. Bad ley, 5 Cox, 523; S. C. 2 Denison, C. C. 430.

If both parties ac<juiesce. it is valid, and is ratified by the injured party
freely and voluntarily cohabiting after the fraud is found out or the duress
is at an end. State r. Murphy, (5 Ala. 765; Scott r. Schufeldt, 5 Paige, 43.

The party may waive the wrong and adopt the contract, and no action then
lies. Morris v. Morris, Wright, 630; Miller's App., 30 Penn. 478.
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equally proper in this case, as in those of idiocy or lunacy, that

the fraud or violence should be judicially investigated, in a suit

instituted for the very purpose of annulling the marriage; and

such a jurisdiction in the case properly belongs to the ecclesias-

tical courts in England, and to the courts of equity in this coun-

try.' It is declared in Now York, by statute (a), that when either

party to a marriage shall be incapable of consenting to it, for

want of age or understanding; or incapable, from physical causes,

of entering into the marriage state; or when the consent was ob-

tained by force or fraud, the marriage shall be void from the time

its nullity shall be declared by a court of competent authority;

and the courts of equity are invested with that power (6). It

is said that error will, in some cases, destroy a marriage, and

render the contract void, as if one person be substituted for

another. This, however, would be a case of palpable fraud, go-

ing to the substance of the contract; and it would be difficult to

state a case in which error simply, and without any other ingre-

dient, as to the parties, or one of them, in respect to the other,

would vacate the contract. It is well understood that error, and

even disingenuous representations, in respect to the qualities of

one of the contracting parties, as his condition, rank, fortune,

manners, and character, would be insufficient. The law makes

no provision for the relief of a blind credulity, however it may
have been produced (c).

(a) N. Y. Revised Statutes^ vol. ii. p. 139, sec. 4.

(6) lUd. 142, sec. 20; 168, sec. 2.

(c) TouUiei', ut supra, No. 515, 521, Pofhicr ut supra, No. 310, 314. 1 Philli-
^ The jurisdiction is usually conferred upon the courts by statute, but

equity has in the absence of such enactments the necessary power. Perry v.

Perry, 3 Paige Ch. 501,

The general rule with regard to a marriage procured by fraud seems to

be, that if the fraud is such as would invalidate any other contract, it will

render the marriage void, except it has been consummated by copulation.

Hartford v. Morris, 1 Hagg. Conn. R. 423; Portsmouth r. Portsmouth, 1

Hagg. Ec. R. 355; Jolly v. McGregor, 3 Wilson & Shaw, 85; Clark r. Field,

13 Vt. 460; Keyes v. Keyes, 2 Post. (N. H.) 553; Robertson v. Cole, 12 Texas,

356; Hull v. JIull, 5 Eng. L. & Eq. 589; S. C. 15 Jur. 710. See also Stoan

V. Kane, 10 How. Pr. (N. Y.) 66; Scott v. Schufeldt, 5 Paige Ch. 43; Hoff-

man V. Hoffman, 30 Penn. 417. The conspiracy of a third party will not in

general invalidate the marriage. Sullivan v. Sullivan, 2 Hagg. Conn. R.

238. But see Barnes r. Wyethe, 28 Vt. 41; Wilson v. Greene, 25 Vt. 450;

where one of the parties is instrumental in the third parties fraud, and
Fisher r. Boody, 1 Curt. C. C. 206; Mason v. Crosby, 1 Woodbury AMinot, 342.

The suit must be brought witliin six years after the fraud is discovered.

Montgomery v. Montgomery, 3 Barb. Ch. (N. Y.) 132.

In New York it is regulated by statute. 2 Rev. Stat, part 2, ch. 8; Tit 1,

^ 30; 2 Stat, at Large, 249.
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* (2.) No persons are capable of binding themselves [*78]

in marriage, until they have arrived at the age of consent,

which, by the common law of the land, is fixed at fourteen in

males, and twelve in females. The law supposes that the parties,

at that age, have sufficient discretion for such a contract, and they

can then bind themselves irrevocably, and cannot afterwards be

permitted to plead even their egregious indiscretion, however

distressing the result of it may be. Marriage, before that age,

is voidable at the election of either party, on arriving at the age

of consent, if either of the parties be under that age when the

contract was made (a). But this rule of reciprocity, however

true in its application to actual marriages, does not apply to

other contracts made by a competent party with an infant, nor

even to a promise of marriage pe?* verba de futuro with an infant,

under the age of discretion. The person of full age is absolutely

bound, and the contract is only voidable at the election of the

infant. This point was ruled by the K. B. in Holt v. Ward
Clarencieux (6), after the question had been argued by civilians,

to see what light might be thrown upon it from the civil and

canon law.* Though this be the rule of the English law, the

civilians and canonists are not agreed upon the question; and

Swinburne was of opinion that the contract in that case was not

binding upon the one party more than upon the other (c).

The age of consent by the English law, was no doubt bon'owed

from the Roman law, which established the same periods of twelve

and fourteen, as the competent age of consent to render the mar-

riage contract binding (d). Nature has not fixed any precise

period; and municipal laws must operate by fixed and

reasonable rules. The same rule was' adopted *in France, [ * 79]

before their revolution (e) ; but by the Napoleon code, the

more, 137. 2 Haggard's Consist. Rep. 248. Benton v. Benton, 1 Day''s Rep.
111.

(a) Co. Lift. 33, a, 79, b. The MassachusHis Revised Staiutesi. of 1835, ren-
der marriages, contracted when either of the parties is within the age of
consent, valid, if followed by voluntary cohabitation.

(6) 2 Sir. 937.

(e) Harg. Co. Lift. lib. 2, note 45.

{d) Inst. 1, 10, Z)e mipfiis. Co. Litt. 78, 6. 1 Blacks. Com. 43G.

(e) 1 Domaf, Prel. b. 24, 25. The incapacity for marriage ceased when
the parties had attained the respective ages of fourteen and twelve. But if

the children were under paternal authority, the son could not marry unless
he was thirty years of age, nor the daughter unless she was twenty-five,

without the consent of their parents. Ibid.
* 2 Rev. Stat, part 2, ch. 8. Tit. 1, U 4, 21; 2 Stat, at Large, 144, 148.
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age of consent was raised to eighteen in males, and fifteen in

females, though a dispensation from the rule may be granted for

good cause. If without the consent of their parents, or of the

father, in case of a difference of opinion, the son must be twenty

-

five years complete, and the daughter twenty -one years complete,

to render them competent to contract marriage (a).^

(3.) No person can marry while the former husband or wife

is living. Such second marriage is, by the common law, abso-

lutely null and void (b);^ and it is probably an indictable offence

in most, if not all of the states in the union (c).^ In New York,

(a) Code Civil, No. 144, 148. The ^'ew York Reviacd Sfatides, vol. il. p.

138, established the ages of consent at seventeen in males, and fourteen in

females; but the provision was so disrelished, that it was repealed within
four months thereafter, by the act of 20th April, 1830, which, of course, left

the case to stand, as before, upon the rule of the common law. In Ohio,
Indiana, and Michigan, the age of consetat is raised to eighteen years in

males, and fourteen in females. Statutes of Ohio, 1831. Territorial act of

Michigan, April, 1832. E. Statutes of Indiana, 1838. * In Massachusetts and
Illinois, to seventeen in males, and fourteen in females. Mass. Revised Sta-

tutes, 1835. Illinois R. Laws, 1833.

(fe) Cro. Eliz. 858. 1 Salk. 121.

(o) In North Carolina, bigamy was a crime punishable with death. Sfatnies

1790 and 1800.
^ In New York the age of consent is eighteen in males and sixteen in fe-

males under statute of 1887. Laws of 1887, ch. 24, p. 25. In Ohio eighteen

in males and fourteen in females with consent. Rev. St. ch. 71, ? 10. In
Massachusetts, twenty-one in males and eighteen in females with consent.

Rev. Stat. ch. 1(J6, ^ 9. In Pennsylvania, all wishing to marry under age must
have the consent of their parents or guardian; and under Laws of 1885, p. 148,

§^ 3, 5, 7, the consent must be given personally to the clerk, ur certified

under hand before two adult witnesses, acknowledged before a notary public

or other competent officer, under penalty, if unlawfully issued, of not ex-

ceeding $1000. Section 8 abolishes the § 2 of the act of 1730. In Illinois, at

the ages of seventeen and fourteen with consent. Gen. Stat. 1858. p. 579, ^

1. In Maine, at the age of twenty-one and eighteen with consent. Rev. Stat,

ch. 59, ^ 6. In Vermont, at the age of twenty-one and eighteen with consent
and the parent or guardian must be present and assent to it. or consent in

writing. Rev. Stat. 1863, ch. (59, ? 8. New Jersev. same as Maine. Elmer's
Digest, 1855, p. 464, ^ 3, and acts of March 27th, 1874, and April 1st, 1889. In
Maryland, no age is mentioned but a fine is impo.sed upon any person know-
ingly joining in marriage, males under twenty-one or females under sixteen

without consent. In Code, Art. 93, ^ 52. In Iowa, sixteen and fourteen with
consent. Rev. Laws, 1860, ch. 102, U 2515, 2521.

^ The union is merelv meretrcious and not a matrimonial one. Elliott v.

Gurr, 2 Phillin R. 16; Hemming v. Price, 12 Mod. Rep. 432.
' By the common law the offence is looked upon as a felony. It is now

regulated in this country by statute. 2 Rev. Stat, part 2, ch. 8, tit. 1, §§
5. 6, 7 ; 2 Stat, at Large, 144, 145. In N. Y. bigamy is condemned, unless the
first marriage is annulled, or dissolved, or unless the former husband or

wife has been sentenced to imprisonment fur life, or except the former hu.s-

band or wife has ab.sented himself or herself for five successive yeais without
being known to be living within that time to the i^arty marrying again. In
Massachusetts the provisions are the same, except the period of al)sonce,

wliich is seven years. Gen. Stat. ch. 106, § 4, ch. 107, 'i
30. Cjuimon-
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it is declared by statute, to be an offence punishable by imprison-

ment in a state prison, in all but certain excepted cases. Those

cases are, when the husband or wife, as the case may be, of the

party who remarries, remains continually without the United

States for five years together; or when one of the married parties

shall have absented from the other by the space of five succes-

sive years, and the one remarrying not knowing the other, who

had absented, to bo living within that time (a); or when the per-

son remarrying was, at the time of such marriage, divorced by

the sentenca of a competent court, for some other cause than the

adultery of such person; or if the former husband or wife of the

party remarrying, had been sentenced to imprisonment for life;

or if the former marriage has been duly declared void, cr was

made within the age of consent (6). This is essentially a

transcript of the *statuteof 1 James L, ch. 11, with a re- [
* 80 ]

duction of the time of absence, from seven to five years;

and though the penal consequences of a second marriage do not

apply in those excepted cases, yet if the former husband cr wife

be living, though the fact be unknown, and there be no divorce

a I'inciilo duly pronounced, or the first marriage has not been

duly annulled, the second marriage is absolutely void, and the

party remarrying incurs the misfortune of an unlawful connection.

(n) In Ohio, it is three years of continual and wilful absence, next before

the second marriage. Sfattdes of Ohio, 18M. lu Massachusetts, it is seven

years; and it is further added, that the legal penalty does not apply if one
of the parties had been absent for a year or more at the time of the second

marriage, and believed to be dead. Mass. Revised Statutes, 1835.

(ft) N. V. RfTised Statutes, vol. ii. p. 139, 687. Ibid. 688, sec. 11. The sta-

tute has further provided on this subject, that if one of the married partien

absents himself or herself, for five successive years, without being known to

the other party to be living during that time, and the other party marries

during the life of the absent person, the marriage is void, only from the time

that its nvllity shallhe pronounced by a court of competent authority. And further,

that no pardon granted t ) any person sentenced to imprisonment for life,

diall restore to him or her the rights of a previous marriage. N. Y. Revised

Statutes, vol. ii. p. 139, sec. 6, 7.

wealth V. Marsh, 7 Met. 47'2. In Ohio the provisions are the same, except

that the absence must be criminal and wilful for three years. 1 Kev. Stat,

ch. 71, § 1. See hereon the laws of the several states.

It is not material that the second marriage should have taken place within

the state. Smith r. Woodworth, 44 Barb. (N. Y.) 198, but see 2 Park. Cr.

C. N. Y. 195, where it was held that the second marriage being in a foreign

state there was no bigamy, but it would seem to be otherwise if such second

marriage is made bigamy by statute. 36 Eng. I^. Sc Eq. 614. The second

marriage need not be valid. Reg v. Brawn & Webb, 1 Carr & K. 144. In

Massachusetts it has been held that if a man is divorced and marries again

such second marriage is absolutely void. Commonwealth v. Hunt, 4 Cush. 99.
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If there be no statute regulation in the case, the principle of the

common law, and not only of England, but generally of the

Christian world, is, that no length of time or absence, and no-

thing but death, or the decree of a court confessedly competent

to the case, can dissolve the marriage tie (a).

By the statute of James L, if one of the married parties con-

tinually remained abroad for five years, and was living, even within

the knowledge of the other party, or the parties were at the

time only under a divorce a rtiensa et thoro, yet the second mar-

riage, though void in law, would not be within the penalties of

the act. It was still a divorce, and the act did not distinguish

between the two species of divorce (6). The crime of

[ * 81 ] bigamy, or of polygamy, as it ought more properly *to be

termed (c), has been made a capital offence in some, and

punished very severely in other parts of Europe (d); but the new
civil code of France (e) only renders such second marriage un-

lawful, without annexing any penalty for the offence ( / ).

The direct and serious prohibition of polygamy contained in

our law, is founded on the precepts of Christianity, and the laws

of our social nature, and it is supported by the sense and prac-

tice of the civilized nations of Europe (g). Though the Athen-

ians at one time, permitted polygamy, yet, generally, it was not

tolerated in ancient Greece, but was regarded as the practice of

barbarians (h). It was also forbidden by the Romans, through-

out the whole period of their history, and the prohibition is in-

(rt) 1 Roll. Air. 340, pi. 2, 357, pi. 40, 360. F. Williamson v. Parisien, 1

John3. Ch. Rep. 389. Fenton v. Reed, 4 Jolim. Rep. 52.

(6) 4 Blacks. Com. 163, 164. This point was raised and discussed in Por-
ter's case, Cro. Car. 461; and while the court admitted the second marriage
to be unlawful and void, yet they did not decide whether the statute penalty
would attach upon such a case of bigamy. The N'ew York Rei^ised Sfaiuies,

vol. ii. p. 687, sec. 9, have corrected this imperfection in the English statute,

and made the exception to the application of the penalties of bigamy, in the

case of divorce, not to rest on a divorce a menaa et tkoro, bat to apply only to

the dissolution of the former marriage.

(c) Harff. Co. Litt. lib. 2, n. 48.

Id) Barrington on the Statutes, p. 401.

(e) No. 147.

(/) If a woman be induced, by fraudulent means, to marry a man who
has a wife living, and who represented himself as single, the children born
while the deception lasted, are entitled to the rights of legitimate children.

Clendenning v. Clendenning, 15 Martinis Louis. R(p. 438. This is also t^e
statute law in New York. New York Revised Statutes, vol. ii. p. 142, sec. 23.

[(/) Palcy^H Moral Philosophy, b. 3, ch. 6.

(h) 2 Potter^s Greek Antiq. 264. Taylor's Elcm. avil Law, 340—344.
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serted in the Institutes of Jufitinian (a). Polygamy may be

regarded as exclusively the feature of Asiatic manners, and of

half civilized life, and to bo incompatible with civilization, re-

finement, and domestic felicity (6).

(4.) In most countries of Europe in which the canon law has.

had authority or influence, marriages are prohibited be-

tween * near relations by blood or marriage. Prohibi- [ *82 ]

tions similar to the canonical disabilities in the English

ecclesiastical law, were contained in the Jewish laws, from which

the canon law was, in this respect, deduced; and they existed also

in the laws and usages of the Greeks and Romans, subject to con-

siderable aiterations of opinion, and with various modifications

and extent (c). These regulations, as far at least as they prohibit

marriages among near relations, by blood or marriage, (for the

canon and common law made no distinction on this point between

connections by consanguinity and afiinity (d),) are evidently

founded in the law of nature; and incestuous marriages have

generally (but with some strange exceptions at Athens (e) ) been

regarded with abhorrence by the soundest writers and the most

polished states of antiquity. Under the influence of Christianity,

a purer taste and stricter doctrine have been inculcated; and an

incestuous connection between an uncle and niece, has been ad-

judged, by a great master of public and municipal law, to be a

nuisance extremely offensive to the laws and manners of society,

and tending to endless confusion, and the pollution of the sanctity

of private life (g). •

It was very difficult to ascertain exactly the point at which

(«) Cic. (le Oral. 1, 40. Stiet Jul. 52. Inst. 1, 10, h. ad fin. Taylor, ibid.

344—347. Polygamy was in practice among the Jews in the early patriarchal

ages. Selden^H Uxor Ebraica, lib. 1, ch. 9. Antiquities of tfie Hchreio Repub-
lic, by Lewis, vol. iii. p. 248.

(ft) Mr. Lieber, in his Political Ethics, vol. 2, p. 9, says that polygamy
leads to the patriarchal principle, and which, when applied to large com-
munities, fetters the people in stationary despotism, while that principle

cannot exist long in connection with monogamy. The remark is equally
striking and profound.

(c) SeldenU Uxor Ebraica, lib. 1, ch. 1—5. 1 Potter''s Greek Antiq. 170. 2
Ibid. 267, 268, 269. Tacit. Ann. 12, sec. 4, 5, 6, 7. Lewift' Antiquities of the

Jeivish Republic, vol. iii. p. 252.

(d) Co. Litt. 235, a. Gibson's Cod. 412. 1 Phillimore's Rep. 201, 355.

(c) Mitford^H History of Greece, vol. vii, p. 374.

((/) Burgess v. Burge<>5s, 1 Ilagg. Comist. Rep. 386. Such a connection wa«
held in equal abomination by Justinian's code. Code, 5, 8, 2.
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the laws of nature have ceased to discountenance the union. It

is very clearly established, that marriages between relations by

blood or afl&nity in the lineal, or ascending and descending licea

are unnatural and unlawful, and they lead to a confusion of

rights and duties. On this point, the civil, the canon,

[
* 83 ] * and the common law, are in perfect harmony. In the

learned opinion with Ch. J. Vaughan delivered on this

subject, in Harrison v. Burwell (a), upon consultation with all

the judges of England, he considered that such marriages were

against the law of nature, and contrary to a moral prohibition

binding upon all mankind. But when we go to collaterals, it is

not easy to fix the forbidden degrees by clear and established

principles (6).

In several of the United States, marriages within the levitical

degrees, under some exceptions, are made void by statute ; but in

New York, until 1830, there was not any statute defining the for-

bidden degrees, and in England, the prohibition to marry within

the levitical degrees rests on the canon law, which, in that re-

spect, received the sanction of several statutes, passed in the

reign of Hen. YIII. It was considered, in the case of Wight-

man v. Wightman (c), that marriages between brothers and sisters

in the collateral line, were equally, with those between persons in

the lineal line of consanguinity, unlawful and void, as being

plainly repugnant to the first principles of society, and the moral

sense of the civilized world. It would be difficult to carry the

prohibition farther without legislative sanction; and it was ob-

served, in the case last referred to, that in New York, indepen-

dent of any positive institution, the courts would not probably

be authorized to interfere with marriages in the collateral line

beyond the first degree, especially as the levitical degrees

[ * 84 ] were not considered * to be binding as a mere muni-

{a) Vnnghan's Rep. 206. 2 Venf. 9, S. C.

(/>) Doctor Taylor, ia his Elcmonfs of the Civil Law, pp. 314—330, has nrone

deeply into the Greek and Roman learning as to the extent of the prohibi-

tion of marriage between near relations; and he says, the fourth degree of

c()llateral consanguinity is the proper point to stop at; that the marriage of

first cousins is lawful, and the civil law j)r()perly established the fourth as

the first degree that could mat(!h with decency. The territorial act of Michi-

gan, of April, 1832, stops at the fourth degree, by prohibiting marriages

nearer than first cousins.

(c) 4 Johns. Ch. Rep. 343.
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cipal obedience (a). The Napoleon code (b) Las adopted pre-

cisely the same extent of prohibition, as forming the impassible

line between J awful and incestuous marriages; and though the

prohibition goes deeper into the collateral line, yet the govern-

ment reserved to itself the power to dispense, at its pleasure,

with such further prohibitions. It is evident, that the compilers

of that code considered the marriage between collaterals in the

first degree of consanguinity, prohibited by a rule, which Was of

absolute, uniform, and universal obligation, because, as to the

prohibition between brothers and sisters, the sovereign had no

dispensing power. In England, the question was considered by

the court of delegates in the case of Butler v. Gastrin (c), and

though the court did not agree to admit marriages between

brothers and sisters to be against the law of nature, as marriages

were so considered, between parties connected in the lineal line;

yet they admitted them to be against the law of God, and against

good morals and policy. In Louisiana, marriages are prohibited

among collateral relations, not only between brother and sister,

but between uncle and the niece, and the aunt and the nephew (d).

It is not consistent with my purpose to pursue this inquiry more

minutely. The books abound with curious discussions on the

limitations which ought to be prescribed; and in the English

cases, in particular, to which I have referred, the courts

* bestowed immense labour and displayed profound [
* 85

]

learning, in their investigations on the subject {e)}

{a) By the New York Revised Statutes, vol. ii. p. 1^9, sec. 3; ihid. 688, sec.

12, and which went into operation in 1830, marriage between relatives in

the ascending and descending lines, and between brothers and sisters of the

half as well as of the whole blood, is now declared to be incestuous and void.

Such incestuous marriages, and also adultery and fornication, committed
by such relatives with each other, are made indictable offences and punish-
able by imprisonment in a state prison for a term not exceeding ten years.

This is also the law in Massachusetts; and the punishment by imprisonment
extends to adultery and fornication committed by other persons than such
relations. Mass. Bevised Statutes, 1835, part 4, tit. 1, eh. 130.

(6) No. 161, 162.

(c) GilherVs Eq. Rep. 156.

(d) Civil Code, art. 97. In Ohio, marriages are unlawful between nearer of
kin than first cousins. Remsed Statutes of Ohio, 1831. The degrees prohibited

by thelevitical law are all within the fourth degree of consanguinity, ac-

cording to the computation of the civil law.

(e) Whether it be proper or lawful, in a religious or moral sense, for a
man to marry his deceased wife*s sister, has been discussed by American

^ In Vermont and in most states, a man may marry his deceased wife's

sister; but in England, the law, notwithstanding many attempts have been
made to amend it, is against such marriages. Blodget v. Brinsmaid> 9 Yt.

9 VOL. II. KENT. 129



* 85 OF THE RIGHTS OF PERSONS. [Part IV.

(5.) The coDsent of parents or guardians to the marriage of

minors is not requisite to the validity of the marriage. In New
York we had no statute provision in the case until 1830, and

marriages were left to the freedom of the common law, and con-

sequently, with as few checks in the formation of the marriage

contract, as in any part of the civilized world. The matrimonial

law of Scotland and of Ireland, is equally loose (a), and so was

the English law prior to the statute of 26 Geo. II., ch. 33. That

statute, among other things, declared all marriages under licenses,

when either of the parties were under the age of twenty -one

years, if celebrated without publication of bans, or without the

consent of the father, or unmarried mother, or guardian, to be

absolutely null and void. The English statute pursued the policy

of the civil law, and of the law of the present day in many parts

of Europe, in holding clandestine marriages to be a grievous evil,

writers. Mr, N. Webster, in his Essays, published at Boston, in 1790, N(>.

26, held the affirmative. Dr. Livingston, in his Dissertation, published at

New Brunswick, in 1816, and confined exclusively to that point, maintained
the negative side of the question. The Rev. Dr. S E. Dwight has also in

his Hebreiv wife, a treatise published in 1836, maintained with much biblical

learning and great zeal, that the marriage of a deceased wife's sister was un-
lawful and incestuous under the levitical law; and that the biblical law of
incest was of general moral obligation, and binding on the whole gentile

world. It is not my object to meddle with that question; but such a mar-
riage is clearly not incestuous or invalid by the municipal law of New York;
though it be unlawful in England and in some of the American States. In
Virginia, in 1830, in the case of the Commonwealth v. E. & K. Ferryman,
marriage with a brother's widow was held illegal under the statute code, and
it was judicially dissolved. 2 Leigh's Bcp. 717. Act of 1792, R. C. Vir-

ginia, vol. i. 274. It is also unlawful in Massachusetts. Mass. Ilemsed Statutes,

1835. But marriages of this kind, though p'-ohibited by positive law in one
state, would be regarded as valid in that and every other state, if made in

a state or country where no such prohibition exists. The rule is, however,
subject to this limitation, that if a foreign state should allow marriages
clearly incestuous by the law of nature, they would not be allowed to have
validity elsewhere. Greenwood v. Curtis, 6 Mass. Rep. 378.

(a) Erskine's Inst. vol. i. p. 8^—91. M'DouaWs Inst. vol. i. p. 112. 2 Ad-
dams' Rep. 375. 1 Ibid. 64.

27. In Virginia it has been held nnlawful. Commonwealth v. Perryman, 2
Leigh. R. 717; Hutchins v. Commonwealth, 2 Va. Cas. 331. For the law in

Pennsylvania see Brightley's Furdon's Digest.

Many of the late slave states hatl statutes prohibiting marriages between
white and colored people, but few now exist. See, however. The State v.

Walters, 3 Ired. 455; Stater. Hooper, 5 Ired 201; Barkshire r. State, 7 Ind.

389. In Illinois under statute June 15, 1887 (Laws of 1887, p. 225), mar-
riages between cousins of the first degree are declared incestuous and void.

The New York Stat. March 22, 1887. Laws of 1887, ch. 77, p. 89,

amends the provisions of the Rev. Stats, relating to marriage solemnization.

And see act of May 23, 1887, Pa. Stat., amending act June 23d, 1885. as to

marriage licenses.
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BO far as they might afiFect the happiness of families, and the con-

trol of property (a). Though the Roman law greatly favoured

marriages by the famous jus trium liherorum^ allowing certain

special privileges to the parent of three or more children; yet, it

held the consent of the father to be indispensable to the validity

of the marriage of children, of whatever age, except where that

consent could not be given, as in cases of captivity, or defect of

understanding (6). Parental restraints upon marriage existed

likewise in ancient Greece (c), and they exist to a very great ex-

tent in Germany (d), Holland (e), and France (/). The marriage

of minors, under these European regulations, is absolutely void,

if had without the consent of the father, or mother, if she be the

survivor; and the minority in France extends to the age of twenty-

five in males, and twenty-one in females, and even after that

period the parental and family check continues in a mitigated

degree.

(6.) No peculiar ceremonies are requisite by the common law

to the valid celebration of the marriage. The consent of the

parties is all that is required; and as. marriage is said to be a con-

tract jwj'e gentium^ that consent is all that is required by

natural or public law (g). The Roman lawyers *strongly [
* 87 ]

inculcated the doctrine, that the very foundation and es-

(a) The act of George II. was repealed by the act of 3 Geo. IV. ch. 75.

This last act mitigated the restraint, and it was consequently repealed by the
statute of 4 Geo. IV. c. 76, which re-enacted most of the provisions of the
statute of Geo. II. and contained regulations to ensure a due solemnity of
the marriage without fraud, and to relieve in some cases the absence of pa-
rental consent. It punishes clandestine marriages by loss of property, but
does not violently make void the contract, when some of the provisions of
the statute are broken through. See 1 Addams' Rep. 28, 94, 479. Rex r.

Inhabitants of Birmingham, 8 Bnrnw. d- Cress. 29, and infra, p. 90. In Wilt-
shire V. Wiltshire, Haggard''s Eccle. Rep vol. iii. p. 332, it was held, that a
marriage by bans, where, by the consent of both parties, one of the Christian
names of the man (a minor), was omitted for the purpose of concealment,
was null and void, under the statute.

(b) hist 1, 10, Pr. Taylor's Elements of the Civil Law, 310—313. If the
parent unreasonably withheld his consent, he might be compelled by the
governor of the province, at the instance of the child, to give it. Dig. 23,

2, 19.

(c) Potter's Greek Antiq. vol. ii. p. 270, 271,

yd) Heinec. Elem. Jur. Ger. lib, i. sec. 138, TurnbulVs Austria, vol, 2, ch.

7. says that the necessity of certificates of Education, to warrant marriage is

a great impediment to the celebration of marriages.
(e) Van Leeuwen's Com. on the Roman Dutch Law, p. 73.

(n Pothier, Traite Du Contrat de Mar. No, 321—342. Code Napoleon, No.
148—160. Touiller, Droit Civil Fmncais, tome i. p. 453—463.

{g) Grotius, b. 2, ch. 5, sec. 10. Bracion, lib. i. ch. 5, sec. 7.
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sence of the contract consisted in consent freely given, by parties

competent to contract. Nihil proderif signasse fabulas, si men-

tem matrimonii non fuisse constahit. Nuptias non concubitusy

8€d consensus facit (a). This is the language equally of the com-

mon and canon law, and of common reason.

If the contract be made per verba de proesenti, and remains

without cohabitation, or if made per verba de futuro, and be fol-

lowed by consummation, it amounts to a valid marriage, and

which the parties (being competent as to age and consent) cannot

dissolve, and it is equally binding as if made iyi facie ecclesioe.

There is no recognition of any ecclesiastical authority in forming

the connection, and it is considered entirely in the light of a civil

contract. This is the doctrine of the common law, and also of

the canon law, which governed marriages in England prior to the

marriage act of 26 Geo. 11. ; and the canon law is also the .general

law throughout Europe as to marriages, except where it has been

altered by the local municipal law (b). The only doubt enter-

tained by the common law was, whether cohabitation was also

necessary to give validity to the contract. It is not necessary that

a clergyman should be present to give validity to the marriage,

though it is, doubtless, a very becoming practice, and suitable to the

solemnity of the occasion. The consent of the parties may be de-

clared before a magistrate, or simply before witnesses, or subse-

quently confessed or acknowledged, or the marriage may even be

inferred from continual cohabitation, and reputation as husband

and wife, except in cases of civil actions for adultery, or in pub-

la) Dig. 35, 1, 15. lb. 24, 1, 13. Code, 5, 4, 9, and 22.

(6) Bunting v. Lepingwell. 6 Co. 29. .lesson v. Collins, 6 3Io(J. Rep. 155.

2 Salk. Rep. 437, S. C. Dalrymple v. Dalrymple, 2 Hagg. Consist. Rep. 54.

La Tour v. Teesdale, 8 Taunt. Rep. 830. Fenton v. Reed, 4 Johns. Rep. 52.

It is very clear that the marriage contract is valid and binding, if made by
words de prassenti, though it be not followed ])v cohabitation. M'Adam v.

Walker, 1 Bow's P. Rep. 148. Jackson ?•. Winns, 7 Wendell, 47. And it is

equally clear that a promise to marry given and accepted, with subsecjuent
cohabitation

—

subsequente copula—and without any circumstances to discon-
nect the mittual promise from the cohabitation, and where there was no pre-
vious illicit connection, is a valid marriage, if made between infiints of the
respective ages of fourteen and twelve. This is the rule in the Scotch law,
though Lord Chancellor Brougham, in a case on appeal to the house of lords,

exceedingly regretted it. Honyman v. Campbell, 2 Dow d: Clark's P. C. 265.

The Scots iaw on the formation of marriage is as loose as the common law on
the subject. Many decisions in Scotland are cited to the point in Purge's
Comm. on Colonial and Foreign Laws, vol. i. 172, 173, 174. See also Bell's

Principles of the Law of Scotland, sect. ISOO.
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lie prosecutions for bigamy or adultery (a)." This facility

in forming the * matrimonial contract by the common [
* 88 ]

and ecclesiastical law, exists in those American states

where the common law has not been altered on this point, or re-

mains in force, as in New York, South Carolina, and Kentucky.

The Neic York Revised Statutes had, indeed, introduced and pre-

scribed regulations for the due solemnization and proof of mar-

riage. Marriages were directed to be solemnized only by a min-

ister of the gospel or priest, or by a mayor, recorder, or alder-

man of the cities, or a judge of the county courts, or a justice of

the peace. Marriage, when solemnized by a minister, was to be

according to the forms of his church, and when by a magistrate,

without any particular form, except that the parties must solemnly

declare that they take each other as husband and wife, and there

(a) 1 SnJk. Rep. 119. 4 Burr. Rep. 2057. Doug. Rep. 171. The King v.

Stockland, Burr. Sett. Cases, 509. Cunninghams v. Cunninghams, 2 Dow^s

Rep. 482. M'Adam v. Walker, 1 Dow^s Rep. 148. Fenton v. Reed, 4 Johns.

Rep. 52. Ford, J., 6 HaMed's Rep. 18, 19. Hantz v. Sealy, 6 Binney, 405.

Doe V. Fleming, 12 B. Motive's Rep. 500. It would seem to have been a ques-

tion under the ecclesiastical law, prior to the English statute of 26 Geo. II.,

whether a contract of marriage, though followed by cohabitation, was not

essentially imperfect, unless it was solemnized by the intervention of a priest.

It would not entitle the Avife to dower, {Perkin^s, sec. 194, 306,) nor entitle

the husband to administer on his wife's estate. Haydon v. Gould, in the

court of delegates, 1 Salk. Rep. 119. The intervention of a person in holy-

orders seems to have been assumed in the cases as a material circumstance.

The King v. The Inhabitants of Brampton, 10 Ensf, 282. La Tour v. Tees-

dale, 8 Taunt. Rep. 830. The intervention of a priest was required by the

church of Rome in a decree of the council of Trent. In North Carolina in

the case of the State v. Samuel, 2 Dev. cfc Bat. 177, 181, it was held that a

contract of marriage m verbis de prfesenti, though followed by cohabitation

was not a legal marriage in that state, unless celebrated by some person in a

sacred office, or entered int.) before some one in a public station and judicial

trust. Consequently the marriage of slaves as usually existing, consisting

of cohabitation merely by the permission of the owners, did not constitute

the legal relation of husband and wife.

• ^ The consent of parties, without any peculiar forms or ceremonies, is

all that is necessary to its valid celebration. No ecclesiastical sanction is

re(|uired by the common law. If it be per verba de presenti. not followed by
cohabitation, or per verba de fuiuro, followed by consummation it is valid.

See Dig. Laws, 50 Tit. 17, ?^ 30 N. Y.; Jackson'?;. Winne, 7 Wend. 47; Mil-

ford V. Worcester, 7 Mass. 48; Jewell's Lessee v. Jewell, 1 How. 219; Ferrie r.

The Public Admor., 3 Brad. 151. This is the common law, but it has in

many cases been altered by statute in the several states and to these the

reader is referred.

The words in the text above "before a magistrate, or simply before wit-

nesses or subsequently confessed or acknowledged" have recently been taken
exception to, by Mr. Lockwood, in Bright's Husband & Wife, vol. i. p. 10, u.

1 ; as forming a valid contract so as to confer the rights of property. See
Jacques v. The Public Admor., 1 Brad. 499. See also Tyler on Infancy and
Coverture, p. 804—825.

133



* 89 OF THE RIGHTS OF PERSONS. [Part IV.

must be at least one witness present, besides the minister or mag-

istrate. The minister or magistrate was required to ascertain the

names and residence of the parties, and their competency as to

age, and the name and residence of the witness or witnesses, not

exceeding two, if more than one be present, and to satisfy him-

self of the identity of the parties. It was made a misdemeanor,

knowingly to marry persons, when either is under the age of legal

consent, or under any legal impediment, or wants understanding.

The minister or magistrate was to furnish, on request, to either

party, a certificate of the marriage, and of the above f^cts render-

ing it lawful. The certificate was to be filed with the city or

town clerk where the marriage was had, or where either of the

parties resided,within six months, and a due entry thereof made (a).

These regulations were found to be so inconvenient, that they

had scarcely gone into operation, when the legal efficacy of them

was destroyed, and the loose doctrine of the common law restored,

by the statute of 20th April, 1830, declaring, that the

[ * 89 ] solemnization of marriage need not * be in the manner

above prescribed, and that all lawful marriages contracted

in the manner in use before the Revised Statutes, should be as

valid as if the article containing those regulations had not been

passed (6)

By the Scots law, a previous publication of the intention of the

parties is required, though a clandestine marriage without such

public notice is still valid in law, and only subjects the parties to

certain penalties (c). It has been the usual practice with na-

tions, to prescribe certain forms and ceremonies, and generally of

a religious nature, as being requisite to accompany the celebra-

tion of the marriage solemnity (d). In the Roman catholic

church marriage is elevated to the dignity of a sacrament, and

clothed with religious solemnities. But in France, under the

{a) Nno York Revised Statutes, vol. ii. p. 139, 140, sec. 8—19.

(6) This \\ould appear to amount to a complete repeal of the above regu-

lations, as a matter of binding obligation; and yet the same act of the 20th
of April, 1830, means to retain those prescriptions, for it makes several

amendments to the original regulations, and which are incorporated into the

abstract of them given in the text. The regulations amount, therefore, only
to legislative recommendation and advice. They are not laws, because they do
not require obedience:

(c) 1 Ersk. Ind. 91, 93. M'DounWa Tnnt. vol i. p. 112.

(d) SeJden^s Uxor Ebraica, b. 2, ch. 1, lib. 2, passim. 2 Potter^s Greek Aniiq.

279, 283. Dr. Taylor's Elem. 275, 278. Jewish Antiquities by Th. Lewis, vol.

iii. p. 293—304.
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revolutionary constitution of 1791, marriage was declared to be

regarded in law as a mere civil contract. The same principle was

adopted in the code Napoleon; and now, says Toullier (a), the

law separates the civil contract entirely from the sacrament of

marriage, and does not attend to the laws of the church and the

nuptial benediction, which bind only the conscience of the faith-

ful. The statute of 26 Geo. II. required all marriages in Eng-

land, without special license to the contrary, to be celebrated in

a parish church, or public chapel, and rendered the

* place indispensable to the validity of them. Inmost [*90]
cases, the observance of the positive municipal regula-

tions, was made necessary to the validity of the marriage; but

the painful consequences of such a doctrine, recommended a less

severe discipline, in respect to the parties themselves and their

issue. The statute of 3 Geo. IV. relaxed the rigour of the former

statute in some particulars, but that statute was repealed by the

4 Geo. IV. c. 76, which restored much of the former severity, and

now forms the matrimonial law of England. By that statute the

bans of matrimony are to be published in the parish church or

chapel upon three preceding Sundays, and the marriage is to be

solemnized in the same place. The marriage of a minor against

the consent of parents renders the marriage void, and a wilful

marriage made knowingly without due publication of bans, or

elsewhere than in a parish church or chapel, unless under special

license or celebrated by a person not in holy orders, renders it

void. This last statute underwent some modifications by the act

of 6 and 7 Will. IV. c. 85, relative to marriages not solemnized

according to the rites of the Church of England, and for relief as

to marriage of dissenters from the established church. In the

States of Maine and Massachusetts, it is requisite, by statute, to a

valid marriage, that it be made by publication of bans, and in

the presence and with the assent of a magistrate, or a stated or

ordained minister of the gospel ; and though a marriage without

publication of bans, and without the consent of the parents or

guardians, will expose the officer to a penalty for breach of the

statute, yet a marriage so had would nevertheless be lawful and
binding, provided there was the presence and assent of a magis-

trate or minister, and the marriage be in other respects lawful,

(a) Droit Civil Francais^ tome i. No. 494.
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and be consummated with a belief of its validity (a). The stat-

ute law of Connecticut (b) requires the marriage to be celebrated

by a clergyman or magistrate, and requires the previous publica-

tion of the intention of marriage, and the consent of parents, if

the parties be under age, and a certificate of the marriage to be

recorded, and it inflicts a penalty on those who disobey the regu-

lation ; but it is the opinion of the learned author of the Treatise

on the Domestic Relations (c), that the marriage, if made ac-

cording to the common law, without observing any of those stat-

ute regulations, would still be a valid marriage. This I

[ * 91 ] shDuld infer, from the case of * Wyckoff v. Boggs (d),

to be the rule in New Jersey, where the marriage con-

tract is under similar legislative regulations. It is the doctrine

judicially declared in New Hampshire, Pennsylvania, and Ken-

tucky, and by statute in Alabama; and the marriage is held valid

as to the parties, though it be not solemnized in form, according

to the requisitions of their statute law (e). There are probably

statute provisions of a similar import in other states of the

Union; and wherever they do not exist and specially apply, the

contract is, everywhere in this country, (except in Louisiana,)

under the government of the English common law (g).^^

(a) Millbrd v. Worcester. 7 iJ/as.s. Rep. 48. 3/ass. Reri>^cd Statutes, 1835.

Ligonia v. liuxton, 2 Greenleafs Rep. 102. By the early laws of the colony
of New Jersey, marriage was to be preceded by publication of bans, and the
omission subjected the party in default to a penalty. Learning & Spicern
Collections, p. 235. In Indiana, marriages are required to be solemnized by
a clergyman, judge or justice, under the authority of a license from the clerk

of the circuit court of the county, and if the parties be under the ages ot 21
and 18, the license must not be granted without the consent of the parents
or guardians. R. Statutes of Indiana, 1838, p. 410.

(6) Statutes of Connecticut, 1838, p. 412.

(c) Reeve^s Domestic Relations, p. 1 96, 200, 290. Revised Statutes of Connec-
ticut, 1821, p. 316. The statute regulation of marriage in Ohio is essentially

the same. Statutes of Ohio, 1831.

(d) 2 Hatsted's Rep. 138. See also the opinion of Ford, J., 6 Ihid. 20.

(e) 2 New Hampshire Rep. 268. 3 MarshaWs Rep. 370. 2 WatCs Pam. Rep.
1. Toulmin^s Dig. of the Laws of Alabama , p. 576.

{g) In North Carolina, a succession of statutes, in 1715, 1741. 1766, and
1778, regulated marriage, and Tennessee adopted the statute law of her
parent state; and it has been adjudged that if marriage be celebrated with-
out the license prescribed by statute, or, in its absence, without a hiwful cer-

tificate of the i)ublication of the bans of marriage, it is an illegal and void
marriage, at least in respect to a pnbli<r prosecution for bigamv. Bashaw v.

'"The United States Statutes, March 3d.lKH7.24 Stats, c. 397,p. 635, ^ 9. makes
any violation of the laws Jts to filing of the certificate, thereby reciuired, of
marriage ceremonies in the territories a misdemeanor, punishable with fine

or imprisonment or both.

As to the liability of the registrar under the N. C. Code, U 1814, 1816.

See Williams ?-. Hodges, 7 South Eastern Hep. 786.
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(7.) It has been a point much discussed in the English courts,

whether a clandestine marriage in Scotland, of English parties,

who resided in England, and resorted to Scotland, with an intent

to evade the operation of the English marriage act, could be re-

ceived and considered in England, as valid. Though we may not,

in this country, have at present any great concern with that ques-

tion, the principle is nevertheless extremely important in the

study of the general jurisprudence applicable to the marriage

contract.

As the law of marriage is a part of the jus gentium, the general

rule undoubedly is, that a marriage valid by the law of the place

where it is celebrated, is valid everywhere. An«exception to this

rule is stated by Huberus (a), who maintains that if two persons,

in order to evade the law of Holland, which requires the consent

of the guardian or curator, should go to Friezeland, or elsewhere?

where no such consent is necessary, and there marry, and return

to Holland, the courts of Holland would not be bound by the law

of nations to hold the marriage valid, because it would be an act

done ad eversionem juris nostri. In opposition to this opinion,

we have the decision of the court of delegates in Eng-

land, in 1768, in *Compton v. Bearcroft (6), where the [ *92]

parties, being English subjects, and one of them a minor,

ran away, without the consent of the guardian, to avoid the Eng-

lish law, and married in Scotland. In a suit in the spiritual

court, to annul the marriage, it was decided, that the marriage

was valid. This decision of the spiritual court has been since

frequently and gravely questioned. Lord Mansfield, a few years

Tennessee, 1 Yergerls Rep. 117. To marry persons without a license from the

clerks of the court of ordinary, or instead thereof, without a publication of

the bans of marriage three times in some public place of worship, is made a
misdemeanor in Georgia. Princess Dig. 1837, p. 231, 649.

{a) De Conflictu Legum, sec. 8. Boufieir, Cont. de Bourg. ch. 28, p. 557, and
P. Voet, dc Siatuiis, p. 268, are cited in Story's Commentaries oh the Conflict of

Laws, p. 115, 116, to the same point. Bui^ge in his Comm. on Colonial and
Foreign Laws, vol. i. 194, considers that the English decisions are not incon-

sistent with the doctrine in Ruber, because the going to Scotland to avoid the

restraints of the English marriage act, and marrying and returning forthwith

to England, is not an evasion or in fraud of the marriage act, for that act con-

tains no express prohibition of such marriages or provision rendering them
void. In my view of the subject those Scotch marriages between English
fugitives and transient parties are palpable evasions of the English statute,

and completely within the complaint and the censure of Huher, and that the

English courts carry the doctrine in support of such fraudulent marriages as

far as any of the Massachusetts decisions to which the learned author refers.

(6) Buller's N. P. 114. 2 Hagg. Consist. Rep. 443, 444, S. C.
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before that decision of the delegates, intimated pretty strongly (a),

his opinion in favor of the doctrine in Huberus, though he ad-

mitted the case remained undecided in England. The settled

law is now understood to be, that which was decided in the spir-

itual court. It was assumed and declared by Sir George Hay, in

1776, in Harford v. Morris (6), to be the established law. The

principal is, that, in respect to marriage, the lex loci contrac-

tus prevails over the lex domicilii, as being the safer rule, and

one dictated by just and enlightened views of international juris-

prudence. This rule was shown, by the foreign authorities re-

ferred to by Sir Edward Simpson, in 1752, in the case of Scrim-

shire V. Scrimshixe (c), to be the law and practice in all civilized

countries, by common consent and general adoption. It is a part

of ihQJus gentium of Christian Europe, and infinite mischief and

confusion would ensue with respect to legitimacy, succession, and

other rights, if the validity of the marriage contract was not to be

tested by the laws of the country where it was made. This doc-

trine of the English ecclesiastical courts was recognized by the

Supreme Court of Massachusetts, in Medivay v. Needham (d);

and though the parties, in that case, left the state on purpose to

evade its statute law, and to marry in opposition to it, and

being married, returned again, it was held that the

[*93 ] *marriage must be deemed valid, if it be valid acccord-

ing to the laws of the place where it was contracted,

notwithstanding the parties went into the other state with an in-

tention to evade the laws of their own. It was admitted, that the

doctrine was repugnant to the general principles of law relating

to other contracts; but it was adopted in the case of marriage,

on grounds of policy, with a view to prevent the public mischief

and the disastrous consequences which would result from hold-

ing such marriages void. It was hinted, however, that this

comity giving effect to the lex loci, might not be applied to gross

cases, such as incestuous marriages, which were repugnant to the

(a) Robinson v. Bland, 2 Burr. Rep. 1077.

(b) 2 Hagg. Consist. Rep. A'lH—\'X\. Doe v. Vardill, 5 Rarnw. <& Cresxo. 438,

S. P.

(c) 2 Hagg. Consist. Rep. 412—41(5. See, also, Stori/'n (hmmentarirs on the Con-
fiirt of Laws, p. 112—115, and Lonl Stowell in Dalri/mplex. Dalrjpnple, 2
Jfagg. (hny. R. T)}), to the same ]M)int.

(d) 10 Mans. Rep. 157. l»utnuiu v. Putnam, 8 Pick. Rep. 433, 8. P.
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morals and policy of all civilized nations (a). This comity has

been carried so far as to admit the legitimacy of the issue of a

person who had been divorced a vinculo for adultery, and who was

declared incompetent to remarry, and who had gone to a neigh-

bouring state, where it was lawful for him to remarry, and there

married (6).

{(i) See also Greenwood v. Curtis, 6 3Iass. Rep. 358. Huber, de Conf. Leg.

lib. 6, tit. u 8. Heinec. Elcm. Jur. N<d. et Gent. lib. 2, c. 2, sect. 41, S. P.

{b) West Cambridge v. L'^xington, 1 Pick. Rep. 506. A person was dis-

abled from remarrying by the laws of Kentucky, and yet his remarriage in

Tennessee was held valid there, for penal laws have no exterritorial force.

Dickson v. Dickson, 1 Yerger, 110. But in Conway v. Beazley, 3 Hagg. E.

Rep. 639, the lex loci contractus as to marriage was held not to prevail under
the law of the domicil, when either of the contracting parties was under a
legal incapacity to contract by the law of the domicil. Huberus, De Con-

flirlu Legum, lib. 1, tit. 3, sec. 8, also admits that an incestuous connection
formed abroad is not to be recognized ; nor will the English courts, while
they recognize the validity of foreign marriages, admit all the legal conse-

quences abroad of a foreign marriage, such as the legitimation of antenup-
tial otfspring. Doe v. Vardill, 5 Barnw. and Cresw. 438. See Infra, 209.

The Mansachuseits Revised Statides of 1835, have altered the law in this respect

in that state, by declaring that if persons resident in that stale, contract mar-
riage contrary to the provisions of the statute law, and, in order to evade them,

go out of the state and marry and return and reside there, such marriage is

declared void within the state. By the French civil code. No. 63, publica-

tion of bans is to precede marriage ; and by the article No. 170, if a French-
man marries in a foreign country, the same regulation is still to be observed

;

and yet, according to Toullier, Droit Civil Francais, tome i. No. 578, and note
ibid, the omission to comply with the prescribed publication does not render
the marriage void, whether celebrated at home or abroad. But if the mar-
riage by a Frenchman abroad be within the age of consent fixed by the French
code, though beyond the age of consent fixed by our law, it would seem that
the marriage would not be regarded in France as valid, though valid by the
law of the place where it was celebrated. The French code. No. 170, requires
the observance, by Frenchmen, of the ordinances of that code, though the
marriage be abroad, for personal laws follow Frenchmen wherever they go.

Toullier, Droit, Francais, tome i. Nos. 118 and 576. Repertoire de Jurispru-

dence, tit. Lot, sec. 6, It was testified by the French Consul at London, in
Lacon v. Higgins, 2 Dowland & Ryland^s N. P. Cases, 38, that a marriage in

France, contrary to the prescribed solemnities in art. 63, 64, 74, of the code
Napoleon, would be absolutely null and void. Mr. Justice Story, in his Com.
on the Conflict of Laws, p. 117, justly questions the wisdom of these stern and
unrelenting rules of the French code.

The incidents to marriage respecting rights and property under the opera-
tion and collision of foreign and domestic law, have been a fruitful source of
discussion among foreign jurists. Their refinements and speculations have
been examined by Mr. Justice Story, {Com. on the Conflict of Laws, cli. 6,)

and he draws the following conclusions from a survey of the writings and
cases, foreign and domestic, relating to the subject. (1.) That where there
is a marriage in a foreign country, and an express nuptial contract concerning
personal property, it will be sustained everywhere, unless it contravenes some
positive rule of law or policy. But as to real property, it will be made sub-
servient to X\\elex rei sitas. (2.) Where such a contract applies to personal
property, and there is a change afterwards of the matrimonial domicil, the
law of the actual domicil will govern as to future acquisitions. (3. ) If there
be no such contract, the matrimonial domicil governs all the personal proi)erty
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LECTURE XXVII.

OF THE LAW CONCERNING DIVORCE.

When a marriage is duly made, it becomes of perpetual obli-

gation, and cannot be renounced at the pleasure of either or both

of the parties. It continues, until dissolved by the death of one

of the parties, or by divorce.

(1.) Of divorce a vinculo.

By the ecclesiastical law, a marriage may be dissolved, and de-

clared void ab initio, for canonical causes of impediment, existing

previous to the marriage. Divorces a vinculo matrimonii, said

Lord Coke (a), are causa prcecontractus, causa nietus, causa im-

potentice seu frigiditatis, causa ajffinitatis, causa consanguinitatis.

We have seen how far a marriage may be adjudged void, as being

everywliere, but not the real property. (4. ) The matrimonial domicil governs
as to all acquisitions present and future, if there be no change of domicil. If

there be, then the law of the actual domicil will govern as to future acquisi-

tions, and the law rei sitae as to real property. Story^s Com. on the Conflict of
Lares, p. IGO, 161. The English law, according to Lord Eldon, (Lashley r.

Hogg, cited in Robertson^ s Appeal Cases, p. 4. Selkrig v. Davies, 2 Bose Bank
Cases, p. 99,) is, that if there be no special contract, the law of the actual
domicil at the dissolution of the marriage, governs as to all the property,

•whether acquired before or after the change of the matrimonial domicil. But
if there was no change of the matrimonial domicil, the law of that domicil,

governed the personal property wherever acquired and wherever situated.

This is also the law in Louisiana. Saul v. his creditors, 17 Martinis Bep. 569,
603—5 ; and it is a principle which best harmonizes with the analogies of the
common law. Stori/\<i Com. 142, 143. The foreign jurists do not generally
agree to these conclusions, but they insist' that the change of domicil after

marriage, does not change the law of the matrimonial domicil, as to past or

future acquisitions. (Story''s Com. 144—149). But it is agreed that nuptial

contracts follow the parties into foreign countries, and bind them. Murphy
V. Murphy, 5 MartbVs Rep. 83. Decouche v. Savatier, 3 Johns. Ch. Bep. 190.

Story^s Com. 155. If, however, the marriage takes place in a foreign country
in transitu, and where the parties had no intentionof fixing their domicil, the

law of the actual or intended domicil of the parties governs the case as to the

incidents of marriage ; and it is the general rule that if the husband and wife

had different domicils when they married, tlic domicil of the husband be-

came tlje true and only matrimonial domicil. Le liretou r. Nouchet, 3
Martin's Bep. (JO. Ford's Curators v. Ford, 14 Ibid. 574. This is the opinion
of all the foreign jurists. Story's Com. 163— 166.

(a) Co. Lift. 235 a.
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procured by fear or fraud, or contracted within the forbidden de-

grees.^ The courts of Massachusetts, Delaware, Ohio, North

Carolina, Alabama, Illinois, and probably in other states, are au-

thorized by statute to grant divorces causa impotentice ; and in

Connecticut, imbecility has been adjudged sufficient to dissolve a

marriage, on the ground of fraud (a). The canonical disabilities,

such as consanguinity, and affinity, and corporeal infirmity, exist-

ing prior to the marriage, render it voidable only, and such mar-

riages are valid for all civil purposes, unless sentence of nullity

be declared in the lifetime of the parties ; and it cannot be declared

void for those causes after the death of either party (6).

*But the civil disabilities, such as a prior marriage, want [ * 96 ]

of age, or idiocy, make the contract void ab initio, and

the union meretricious (c). In New York, it was adjudged,

in Burtis v. Burtis (d), that corporeal impotence was not, under

the existing laws, a cause of divorce, and that the English law of

divorce on that point had never been adopted. The new French

{a) Benton v. Benton, 1 Day\^ Rep. 111. Dane\s Ahr. of American Law
eh. 46, art. 9, sec. 14. Revised Laws of Illinois, 1833.

(6^ 1 Blacks. Com. 434, 4.35.

(c) Elliott V. Gurr, 2 Phillimorc's Rep. 16. Rex v. Wroxton, 4 Barr. &
Adolph, 640. By the Massachusetts Revised Statutes, 1835, all marriages pro-

hibited by law on account ot consanguinity or affinity, or when the former
wife or husband is living, or when either party was at the time insane, or an
idiot, or between a white person and a negro. Indian, or mulatto, are de-

clared to be absolutely void without a decree of divorce, or other legal pro-

cess ; though if the case be doubtful in point of fact, a libel for a divorce may
be filed and prosecuted. So, if persons marry under the age of consent, and
separate during such nonage, and not cohabit afterwards, the marriage is

void without any decree of divorce. Divorce a vinculo may be decreed for

adultery or impotency in either party, or when either is sentenced to confine-

ment in the state prison. The issue of any marriage declared null by de-

cree, on account of consanguinity or affinity, or of any marriage between a
white person and a negro, Indian, or mulatto, are to be deemed illegitimate.

It is otherwise upon the dissolution of a marriage on account of nonage, in-

sanity or idiocy.. So the issue is also legitimate if the marriage be dissolved

for bigamy, provided the second marriage was contracted in good faith, and
with the full belief that the former husband or wife was dead.

{d) 1 Hopkins^ Rep. 557.
^ See ante note 2, page 89.

The imbecilitv must exist prior to the marriage and must be incurable. 1

Salk. 171 ; 5 Foster (N. H.), 267; 8 Conn. 166. If it exists in either party
the divorce may be granted. 3 R. S. N. Y. 3d. Ed. 233 ; Benton v. Benton,
1 Day R. Ill ; see Iowa Laws 1860, 429, ? 2534; 1 Rev. St.at. Ohio, 1860, p.

509 ; Stat, of Minn. 1849, 1858, ch. 53, 463 ; 2 Rev. Stat. Ind. ch. 4, 37
;

Compiled Laws of Cal. 1853, ch. 116, p. 371. See, further. Dean v. Aveling, 1

Robertson, 279 ; Briggs v. Morgan, 3 Phillim. 325. See, also, N. Y. Laws, 2
Rev. Stat, part 2, ch. 8, tit. 1, ? 20 ; 2 Stat, at Large, 148. As to the evi-

dence and power of the court to order an examination, see Newall v. Newell,
9 Paige, ch. 25 ; Le Barron v. Id.. Am. Law Reg. (N. S.) 212 ; Briggs v. Mor-
gan, 1 Eng. Ecc. 384.
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code will not allow such an allegation by the husband (a); and

TouUier (6) condemns a decree of divorce causa impotentice, which

was pronounced in France in 1808, as contrary to the spirit of the

code, and leading to scandalous inquiry.

Since tha decision above mentioned, the jurisdiction of the

court of chancery, on this subject, has been enlarged, and the

New York Revised Statutes have authorized the chancellor, on a

suit before him by bill, to declare void the marriage contract ; 1.

If either of the parties, at the time of the marriage, had not ob-

lyained the age of legal consent. 2. If the former husband or

wife of the party was living, and the marriage in force. 3. If

one of the parties was an idiot or lunatic. 4. If the consent of

one of the parties was obtained by force or fraud. 5. If one of

the parties was physically incapable of entering into the mar-

riage state. All issues upon^the legality of a marriage, except

where it is sought to be annulled on the ground of the physical

incapacity of one of the parties, are to be tried by a jury upon the

award of a feigned issue (c).

It is further provided, that a marriage shall not be annulled

for the first cause above mentioned, on the application of a party

who was of legal age at the time of the marriage, or if the parties,

after they had attained the age of consent, had for any time freely

cohabited as husband and wife. It may be annulled for

[ * 97 ] the second cause on the application of either *party dur-

ing the life of the other, but if it was contracted in good

faith, and with the full belief of the parties that the former hus-

band or wife was dead, the issue thereof shall be entitled to suc-

ceed to the estate of the parent, equally as legitimate children.

It may be annulled for the third cause, on the application of any

relative of the idiot or lunatic interested to avoid the marriage,

or by his next friend. But any free cohabitation of husband and

wife after the lunacy has ceased, will be a bar to the divorce
;

and the children of a marriage annulled on the ground of lunacy

or idiocy, are entitled to succeed, as legitimate children. A mar-

riage may be annulled for the fourth cause above mentioned,

during the life of the parties, on the application of the party

whose consent was unduly obtained, provided there has been no

(a) Code civil , art. 313.

Ih) Droit Civil Frnncais, tome i. No. 52.").

(c) N. y. Revised Statutes^ vol. ii. p. 142, sec. 20. Ibid. 175, sec. 45.
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subsequent voluntary cohabitation as husband and wife. The

custody of the issue of such a marriage is to be given to the in-

nocent parent, and a provision for their education and mainte-

nance out of the estate of the guilty party. A marriage is to be

annulled for the fifth and last cause above mentioned, only on

the application of the injured party, and the suit must be brought

within two years from the solemnization of the marriage (a).

These cases are all founded on the ground of the nullity of the

marriage contract, for causes existing at the time it was formed
;

but there is one other case in which the marriage contract may be

dissolved for a cause accruing subsequently. During the period

of our colonial government, for more than one hundred years pre-

ceding the revolution, no divorce took place in the colony of New
York; and for many years after New York became an independent

state, there was not any lawful mode of dissolving a marriage in

the lifetime of the parties, but by a special act of the legislature.

This strictness was productive of public inconvenience, and often

forced the parties, in cases which rendered a separation

fit *and necessary, to some other state, to avail them- [
* 98 ]

selves of a more easy and certain remedy. At length, the

legislature, in 1787, authorized the court of • chancery to pro-

nounce divorces a vinculo, in the single case of adultery, upon a

bill filed by the party aggrieved. As the law in New York now
stands, a bill for a divorce for adultery, committed by either hus-

band or wife, can be sustained in three cases only
; (1.) If the

married parties are inhabitants of the state, at the time of the

commission of the adultery : (2.) If the marriage took place in

the state, and the party injured be an actual resident at the time

of the adultery committed, and at the time of filing the bill : (3.)

If the adultery was committed in the state, and the injured party,

at the time of filiug the bill, be an actual inhabitant of the

state (b).^ If the defendant answers the bill, and denies the

{a) N. V. B. S., vol. ii. p. 142, 143, sec. 21—33.
(ft) Neio York Reimed SUitiiies, vol. ii. p. 144, see. 38, 39. It was adjudged

in New Jersey, in the case of the State v. Lash, 1 Harrison R. 380, that a
married man was not guilty o^ adultery, in having carnal connection with an
unmarried woman.

2 The adultery must be voluntary. Nichols v. Nichols, 31 Vt. 328; Broad-
street V. Broadstreet, 7 Mass. 474. In Matchin r. Matchin, 6 Barr Pa. 332, it

was held no defense that the adulterv was committed while insane. But
see Wray v. Wray, 19 Ala. 522. In Huhbell r. Hubbell, 3 Wis. 662, it was
held that the courts of that state had jurisdiction to grant a divorce when-
ever the complainant is domiciled within the state where the action is
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charge, a feigned issue is to be awarded, under the direction of

the charcellor, to try the truth of the charge before a jury, in a

court of law. Upon the trial of the issue, the fact must be suffi-

ciently proved by testimony, independ^nt of the confession of the

party ; for, to guard against all kind of improper influence, col

lusion, and fraud, it is the general policy of the law on this sub-

ject, not to proceed solely upon the ground of the confession of

the party to a dissolution of the marriage contract. The rule

that the confession of the party was not sufficient, unless sup-

ported by other proof, was derived from the canon law, and arose

from the jealousy that the confession might be extorted, or made

collusively, in order to furnish means to efiPect a divorce (a).

If the defendant sufiPers the bill to be taken pro con-

[
* 99 ] fesso, *OT admits the charge, it would be equally danger-

ous to act upon that admission of the bill, and the statute

therefore directs, that the case be referred to a master in chan-

cery, to take proof of the adultery, and to report the same, with

his opinion thereon. If the report of the master, or the verdict

of the jury, as the case may be, shall satisfy the chancpllor of the

truth of the charge of adultery, he may then decree a dissolution

of the marriage ; but this dissolution is not, under certain cir-

cumstances, to afPect the legitimacy of the children. If the wife

be the complainant, the legitimacy of any children of the mar-

riage, born or begotten of her before the filing of the bill, are not

tc be affected by the decree ; and if the husband be the com-

plainant, the legitimacy of children, born or begotten before the

commission of the offence charged, are not affected by the decree,

though the legitimacy of other children of the wife may be de-

termined by the court upon the proofs in the cause (b). The

(a) Burnn^ EccL Law, tit. Marriage, sec. 11. Traite de VAdullere, par
Fournel, p. 160. Baxter v. Baxter, 1 Mass. Rep. 346. Betts v. Betts, 1 Johm.
Ch. Rep. 197, By the New York Revised Statutes, vol. ii. p. 144, sec. :J6. no
sentence of nullity of marriage can be pronounced solely on the declarntions

or confessions of the parties, but other satisftictory evidence of the existence

of the facts, on which the decree is to be founded, must be required.

(ft) N. Y. Revised Statutes, vol. ii. p. 145, sec. 40, 41, 43, 44.

brought ; although the marriage and cause of divorce occurred elsewhere,

and although the defendant had never been in the state or been served with
proceas. See also Gleason r. Gleason, 4 Jd. 64. And in Green v. Green, 7

Ind. 113, the publication of a notice was held sufficient service ou the ab-

sent defendant to give jurisdiction without issuing a summons.
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defendarifc, by way of punishment for the guilt, is disabled from

remarrying during the life of the other party (a).^

The statute further provides, that if the wife be the complain-

ant, the court is to make a suitable allowance, in sound discre-

tion out of the defendant's property, for the maintenance of her

and her children, and to compel the defendant to abide the de-

cree. The chancellor is also to give to the wife, being the injured

party, the absolute enjoyment of any real estate belonging to her,

or of any personal property derived by title through her, or ac-

quired by her industry (b).* If, on the other hand, the husband

be the complainant, then he is entitled to retain the same inter-

est in his wife's estate, which he would have had if the marriage

had continued; and he is also entitled to her personal estate and

choses in action which she possessed at the time of the

divorce, equally as if *the marriage had continued; and [
* 100

]

(a) Ibid. sec. 49.

[b) Pending a suit in chancery by the wife for a divorce, it is a general
rule of ecclesiastical law that the court may, under proper circumstances,
and in its discretion, allow the wile, by an order on the husband, a sum of
money for carrying on the suit as well as for intermediate alimony. 2 Dick-
ens, 498, 582. Oughton, 306, tit. 206—209, sect. 7. Fournel, IVaite de VAdull

.

365. Burns, tit. marriage, ch. 11, sect. 8. 2 Haggard, 199, 204. Mix v. Mix,
I Johnson's Ch. R. 108. Denton v. Denton, Ihid. 364. The New York Re-
vised Statutes, vol. ii. 148, sect. 58, haye expressly enforced this reasonable
doctrine, by declaring that in eyery suit for a divorce or separation, the
court, in its discretion, may require the husband to pay any sum necessary
to enable the wife to carry on the suit during its pendency. But if the bill

for divorce be filed by the husband, the wife will not be allowed alimony,
or an order for monies to enable her to defend the suit until she has by an-
swer disclosed the natjire of her defence. Lewis ??. Lewis, 3 Johnson's Ch. R.
519. In North Carolina, the courts haye no power to assist the wife in the
aboye cases, pendente lite, and Mr. Justice Gaston questions the policy of
giving any such power. Wilson v. Wilson, 2 Dec. tt* Battle, 377. I am en-
tirely con yi need, however, from my own judicial experience, that such a
discretion is properly confided to the courts.

•^ This is regulated by statute iu the states and in the absence thereof there
is no impediment in the way of their marrying again. See Clark v. Lott,
II 111. 105 ; CartWright v. Cartwright, 19 Eng. L. & Eq. 46 ; Albee v. Wv-
man, 10 Gray, 222.

* The court must be satisfied that it is necessary to establish her just rights.

Hollerman r. Hollerman, 1 Barb, 64; Bissell r. Bissell, Id. 430. See further
North r. North, 1 Barb. ch. 241, where interhn alimony, and an allowance
to enable the wife to defend the suit was allowed, and Lynde v. Lynde, 2
Id. 72; Whitsell v. Whitsell, 8 B. Mon. 50; Schmidt v. Schmidt, 26 Miss.
235; Chenault v. Chenault, 5 Sneed (Tenn.), 248; Grayes v. Cole, 19 Pa. 171;
Shoop's Appl., 34 Pa. 233. But if the wife has sufficient separate estate it

will not be allowed. Converse v. Converse, 9 Rich. Eq. (S. C.) 535. It can-
not be decreed before answer. Allen v. Allen, Hemp. (Ark.) '^^\ and may be
altered by the court at any time during the separatiou. Jiogers v. Vine, 6
Ired. 293. See 2 N. Y. R. S. 5th ed. 239.

10 VOL. II. KENT. 145
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the wife loses her title to dower, and to a distributive share in

the husband's personal estate (a).^

These are the statute provisions in New York, on the subject

of a divorce a vinculo matrimonii; and it is requisite, if the mar-

riage was solemnized out of the state, distinctly and certainly to

appear upon the bill, that both parties were inhabitants of the state

at the time of the commission of the adultery; or that the offence

was committed within the state, and the injured party an actual

inhabitant at the time of exhibiting the bill. It must also appear,

if the parties were married within the state, that the complainant

was an actual resident at the time of th© offence, and of bringing

the suit; and this means that the party's domicil was here, or

that he had fixed his residence animo manendi (b). Though the

(a) N. Y. Revised Statutes, vol. ii. p. 145, 146, sec. 45—48. The Revised

Statutes of Massachusetts, of 1835, give the court similar discretion on divorce,

touching the care and maintenance of the minor children, and the restora-

tion to the wife of her estate, and of alimony, if necessary, if she be the in-

nocent party. Ibid, part 2, tit. 7, ch. 76, sec. 27, 28. So, in New Jersey
the jurisdiction in all cases of divorce is in the court of chancery proceeding
regularly by bill as in other cases. The bill may be filed, if either party
was an inhabitant of the state at the time of the injury complained of; or
where the marriage was in the state and the complainant a resident at the
time of the injury and filing the bill;—or where the adultery was committed
in the state, and either party a resident when the bill was filed. Elmer^s
Digest, 189.

(b) Mix V. Mix, 1 Johns. Ch. Rep. 204. Williamson v. Parisien, Ibid. 389.

N. Y. Revised Statutes, vol. ii. p. 144, sec. 38. It was declared, in Indiana,

by law, in 1829—1830, that the laws concerning divorce applied only to cit-

izens who had resided a year within the state. In Ohio, no petition for a
divorce is sustained, unless the husband or wife applying has been a bona
fide resident in the state for two years, and an actual resident, at the time,

of the county where the application is made. In that case the application

is to be sustained, whether the marriage, or the cause of divorce occurred
within the state, or elsewhere. Statutes of Ohio, 1824, 1827. In Michigan,
the petitioner in equity for a divorce must have been a resident of three years.

Act of April 4th, 1833. In Vermont, the petitioner for a divorce must have
had a permanent residence of one year, and the cause for it must have hap-
pened within the state. Laics of Vermont, edit. 1824, p. 365, 366. This is

the law also in Missouri, R. S. of Missouri, 1835, p. 225. In Maine, it is held
* The rights of the parties after divorce are determined by the law alone,

and seldom appear on the decree. So that if the husband has reduced the
wife's personal property into possession his title remains. Lawson t'. Sto-

well, 27 Miss. 630. A divorce a vinculo bars dower; yet when thq divorce is

granted to the wife for her husband's adultery provision is made in the sta-

tutes ot the states preserving her dower or giving her a provision in lieu

thereof. See 2 N. Y. Rev. Stat. p. 145, sec. 45; Connecticut Stat 180. Title

Dower, Mass. Stats. 1860, p. 535, ^ 38, and see the statutes of the several

states. Waite r. Waite, 4 Const. (N. Y.) 95; Forrest r. Forrest, 6 Duei^
(N. Y. Supr. Crt.) 102; and see hereon Dobson r. Butler, 6 Watts & Sergt.

85; Levins r. Sleater, 2 Greens (Iowa). 604; Barber r. Root, 10 Mass. 260;
Ren wick v. Renwick, 10 Paige Ch. 420; Burt v. Hurlburt, 16 Vt. 292; Smith
V. Smith, 13 Mass. 231; Harding v. Allen, 9 Greenl. 140.
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fact of adultery be made out, it does not follow, as a matter of

course, that a divorce is to be awarded, for the remedy by divorce

is purely a civil and private prosecution, under the control and

at the volition of the party aggrieved, and he may bar himself

of the remedy, in several ways, by his own act. ( 1. ) Neither

party can obtain a divorce for adultery, if the other party re-

criminates, and can prove a correspondent infidelity. The de-

lectum, in that case, must be of the same kind and not an offence

of a different character (a). The compensatio crtminis is the

standard canon law of England in questions of divorce, and it is

founded on the principle that a man cannot be permitted to com-

plain of the breach of a contract which h© had first violated; and

the same principle, it is to be presumed, prevails in these

United States (b).' (2.) So, if the injured *party, sub- [
* 101 ]

sequently to the adultery, cohabits with the other, or is

otherwise reconciled to the other, after just grounds of belief in

the fact, it is, in judgment of law, a remission of the offence, and

a bar to the divorce. This is a general principle everywhere

pervading this branch of jurisprudence (c).'' (3.) By active pro-

not to be necessary, as a foundation of jurisdiction in a suit for a divorce,

unless made so by positive statute, that the fact of adultery should have
been committed within the state, in whose tribunals a decree ot divorce is

sought for that cause. Harding v. Alden, 9 Greenleafs Rep. 140.

(a) Johnson v. Johnson, 4 Paigels Rep. 460. The English ecclesiastical

courts do not require the recriminatory charge in bar of the suit to be of the
like character. Cruelty, desertion, &c., may be suflficient. The counter
charge may be made in a supplemental answer, or by a cross bill, if it arises

after the commencement of the suit, and before the final decree. Smith v.

Smith, Ibid. 432.

{h) Oughton^sOrdoJudicioi-um^vol. i. tit. 214. Forsterr. Forster, 1 Haggard''

a

Consist. Rep. 144. Proctor v. Proctor, 2 ihid. 292. Chambers v. Chambers, 1

ibid. 439. Astley v. Astley, 1 Hagg. EccL Rep. 714. Beeby v. Beeby, ibid.

789. Wood r. Wood, 2 Paige's Rep. 108. Whittington r. " Whittington, 2
Dev. & Battle, 64.

(c) Oughion's Ordo, nb supra. Burn's Eccl. Late, tit. Marriage, sec. 11. 1

Ersk. Inst. 113, 114. 6 Mass. Rep. 147, anon. Williamson v. Williamson, 1

Johns. Ch. Rep. 492. Condonation is a conditional forgiveness, and founded
on a full knowledge of all antecedent guilt. Bramwell v. Bramwell, 3 Hagg.
Eccl. Rep. 629. Ibid. 351. Delliber I'.^Delliber, 9 Conn. Rep. 233. See, also.

Code Napoleon, art. 272. Civil Code of Louisiana, art. 149. Vayi Leeuwen'a
^ The equitable maxims, "He who .seeks equity must do equity," and

" He who comes into a court of equity must come with clean hands." may
be applied here. See Chambers v. Chambers, 1 Hays. Con. 439; Cocksedge
V. Cocksedge, 1 Robertsons, 90. A defence set up on this ground is a recrim-
ination. See Bishop, Marr. & Div. ^ 389.

'

' The definition of condonation as collected from the decisions is: "A blot-
ting out of the offence imputed, so as to restore the offending party to the
same position he or she occupied before the offence was committed." Keats
r. Keats, 1 Swab. & Trist. 334; Katcliffe v. Ratcliffe, Id. 467. It may be
presumed from the fact of the parties cohabiting together after the offence is
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curement, or passive and conscious toleration of his wife's guilty

conduct (a).' It is also well established, that though mere time

is no bar in the case of a woman (b), yet that lapse of time, or a

long tacit acquiescence of the husband in his wife's infidelity,

even without cohabitation, but without any disability on his part

to prosecute, will be deemed equivalent to a condonatio injurice,

and bar a prosecution for a divorce, unless the delay be satisfac-

torily accounted for. The husband is not to be permitted, at any

distance of time, to agitate such inquiries, and especially where

his tacit acquiescence continued after his wife had formed another

Com. on the Roman-Dutch Law, p. 84, to the same point of condonation. Con-
donation is not presumed as a bar so readily against the wife as against the
husband, for she has not the same control. Condonation is accompanied with
an implied condition, that the injury shall not be repeated; and a breach of
the condition, even though committed out of the jurisdiction of the court,

revives the right to a remedy for the former injury. Durant v. Durant. 1

Hagg. Ecch Rep. 733, 752, 761, 786, 793. Johnson v. Johnson, 4 Paige's Rep.

460. Condonation is accompanied with this further condition in the English
law, that the wife shall be treated with conjugal kindness. Durant r. Du-
rant, mp. Bramwell v. Bramwell, 3 Hagg. Ecc. R. 635. Johnson v. Johnson,
14 Wendell, 637. A guilty connivance on the part of the wife to her hus-
band's adultery, is not to be established without grave and conclusive proof
3 Hagg. Eccl. Rep. 351.

(a) To constitute a bar, by the ecclesiastical law, to the husband's com-
plaint of the adultery of the wife, arising from his presumed consent, there
must be corrupt connivance on his part. He must intentionally invite, or

encourage licentious conduct in the wife, or be knowingly accessary or privy
to the adultery. Rogers v. Rogers, 3 Hagg. Eccl. Rep. 57. Rix v, Rix, ibid.

74. Timmings v. Timmings, ibid. 76. Lovering v. Lovering, ibid. 85. Moor-
som ?'. Moorsom, ibid. 87. Crewe v. Crewe, ibid. 129, 13J, 133. Hoar v. Hoar,
ibid. 137. Gilpin v. Gilpin, ibid. 150.

{b) Popkin V. Popkin, 1 Hagg. Eccl. Rep. 765, note.

known to be committed. Beebe v. Beebe, 1 Hag. Ex. 789; but this may be
rebutted by proof that although they live in the same place they do not co-

habit. Whispell V. Whispell, 4 Barb. 217; Elwes r. Elwes, 1 Hag. Con. R.

269; Hofraere v. Hofmere, 7 Paige's Ch. 60. The doctrine does not seem to

be applied with so much strictness in the case of the wife, as in that of the
husband. Armstrong r. Armstrong, 32 Miss. 279; Gardner v. Gardner, 2
Gray (Mass.), 434; Reese v. Reese, 23 Ala. 785.

^ In such cases the maxim ^^ Volenti non fit injurim'^ applies. Fors<^er r.

Forster, 1 Hag. Con. R. 144. No decree will be granted where the act has
been done by the procurement of the other partv. Pierce v. Pierce, 3 Pick.
299.

Connivance is the corrupt consent of a party to the conduct of the other
whereof he afterwards complains. ColIuninn is an agreement between hus-

band and wife for one of them to commit or appear to commit a breach of
matrimonial duty, for the purpose of enabling the other to obtain the legal

remedy of divorce, as for a real injurj'. Where the act has not been done,

the collusion is a real or attempted fraud U])on the court ; where it has been
done, it is also a species of connivance; in either case it is a bar to any claim
for divorce. Bishop Mar. Si Div. ^ 350. In such cases the petition will

always be dismissed. Myers r. Myers, 41 Barb. 114; and see Timmings v.

Timmings, :J Hagg. Eccl. R.
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matrimonial connection, and be slumbered, in uncomplaining

silence, until she became the mother of a new race of children (a).

The statute law of New York has declared, that the court may

refuse to decree a divorce, though the fact of adultery be estab-

lished. (1.) If the ofPence was committed by the procurement

or with the connivance of the complainant. (2.) If it has been

forgiven, and the forgiveness proved by express proof, or by the

voluntary cohabitation of the parties with knowledge of the fact.

(3.) Where the suit has not been brought within live

* years after the knowledge of the adultery. (4.) Or [*102]

where the complainant has been guilty of the same of-

fence (b). All these exceptions, except the positive limitation

as to time, were, as we have already seen, settled and acknowl-

edged principles of general jurisprudence applicable to the sub-

ject.°

The policy of New York has been against divorces from the

marriage contract, except for adultery. We meet with a great

variety of practice and opinion on this subject, in this country

and in Europe, and among ancient and modern nations ; but the

stronger authority, and the better policy, are in favour of the sta-

bility of the marriage union. The ancient Athenians allowed di-

vorces with great latitude, but they were placed under one import-

ant check, for the party suing for a divorce was obliged to appeal

to the magistrate, state the grounds of complaint, and submit to

his judgment. It was a regular action, analogous in substance to a

bill in chancery; and if the wife was the prosecutor, she was

obliged to appear in person, and not by a proctor (c). The Greeks

were comparatively exemplary in their domestic relations, but

the graver Romans permitted the liberty of divorce to a most in-

jurious and shameful degree. The maxim of the civil law was

that matriinonia debent esse libera. Either party might renounce

the marriage union at pleasure. It was termed divortiuni sine

causa^ or sine ulla querela; and the principle is solemnly laid

(rt) Williamson v. Williamson, uh supra. Best v. Best, 2 rhiflimorc^s Rep.
161. Mortimer v. Mortimer, 2 Hagg. Consist. Rep. 313. Whittington r.

Whittington, 2 Dev. <& Bad. 64.

(/>) N. Y. Revised Statutes, vol ii. p. 145, sec. 42.

(c) PlHtorch''s Life of Alcihiades. Patterns Greek Aniiq. 296, 297. Taylor's

Elements of the Civil Law, 352, 353.
» See New York 3 Kev. Stat. 5th ed. ch. 8, pp. 233, 235. Physical inca-

pacity is now a ground for divorce in that state if the action is brought
within two years after marriage.
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down in the Pandects, that bona gratia matrimonium dissolvi-

tur (a). We find the Roman lawyers discussing questions of

property depending upon these voluntary divorces, or in which

Titia divortium a Seio fecit; Mcevia Titio repudium misit (6).

This facility of separation tended to destroy all mutual confidence,

and to inflame every trifling dispute. The abuse of di-

[
* 103 ] vorce prevailed *in the most polished ages of the Roman

republic, and it was unknown in its early history.

Though the twelve tables gave to the husband the freedom of di-

vorce, yet the Republic had subsisted 500 years when the first

instance of a divorce occurred (c). The Emperor Augustus en-

deavoured by law to put some restraint upon the facility of di-

vorce (d); but the check was overpowered by the influence and

corruption of manners. Voluntary divorces were abolished by

one of the novels of Justinian, and they were after \vards revived

by another novel of the Emperor Justin (e). In the novel re-

storing the unlimited freedom of divorce, the reasons for it are

assigned; and while it was admitted that nothing ought to be

held so sacred in civil society as marriage, it was declared, that

the hatred,\ misery, and crimes, which often flowed from indis-

soluble connections, required, as a necessary remedy, the restor-

ation of the old law, by which marriage was dissolved by mutual

will and consent {g). This practice of divorce is understood to

have continued in the Byzantine or eastern empire, to the 9th or

(a) Dig. 24, 157, 62 and 64.

(6) Dig. 24, 3, 34 and 38. See also Heinecc. Antiq. Rom. App. lib. i. No.
44 to 49, where the learning on the subject is abundant.

(c) The Institutions of Romulus, tending to render the marriage union
indissoluble, were very much praised by Dionysius of Ilalicamassus, Antiq.

Rom. lib. 2. According to Plutarch, Romulus instituted, that if the hus-
band abandoned his wife without due cause, he forfeited one-half of his
goods to the wife, and the other half to the Goddess Ceres. How beauti-
fully Horace recommended the value and continuance of the marriage union,
must be familiar to every classical scholar:

Felices ter ct amplius,

Quos irrupia ienti copula ; nee malis
Divulsus Querimoniiis,

Suprema citiua aolvet amor die.

Lib. 1, car. 13.

On the other hand the Roman philosophers, poets, and satirists, held up to
public scorn and indignation the wanton and extreme abuse of the liberty

of divorce. Seneca de Benef. iii. 16. Martial, vi. 7. Ibid. lib. 9. Epig. 16.

Jnvenal, Sat. 6, v. 228.

{d) Suet. ad. Aug. 34.

(e) Diet, du Dig. tit. Divorce, No. 617, 618. Nov. 117, c. 8, 9.

(g) Nov. 140.
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10th century, and until it was finally subdued by the influence of

Christianity.

In modern Europe divorces are not allowed in the Roman
Catholic countries, because marriage is considered a

*8acrament, and held indissoluble during the life of [ *104 ]

the parties. This was formerly the case in France (a)
;

and it was the general doctrine in the Latin, though not so either

in the Greek or Protestant churcHes (6). But the French revo-

lution, like a mighty inundation, swept away at once the laws and

usages of ages ; and, at one period, the French government

seemed to have declared war against the marriage contract, and

six thousand divorces are said to have taken place, in the city of

Paris, in the space of two years and three months (c). The code

Napoleon regards marriage only as a civil contract, and allows

divorces not only for several reasonable causes, such as adultery,

and grievous injuries, to be submitted to a judicial tribunal, but

also without cause, and founded merely upon mutual consent,

according to the usage of the ancient Romans. This consent is

subjected to several restraints, which do in fact create very great

and serious checks upon the abuse of the privilege (d). By the

Dutch law, there are but two just causes of divorce a vinculo, viz.

adultery and malicious desertion (e) ; and, by the English law,

a marriage, valid in its commencement, cannot be dissolved for

any cause, without an act of Parliament (g). This was not the

(a) 2 Domat. 651. IVaite de VAdult., par Fournel, 366, 370. Traite du
Confrat de 3Toriage, p:~r Pothier, sec. 462, 466, 467.

(?>) The canon of the Council of Trent, de mcramento malrimonU, in 1563,
recognized the indissolubility of the marriage tie. The facility of divorces
in Protestant Germany, is deemed, by a late well-informed traveller, {Eus-
selVa Tour in Germany,) to be no less injurious than the absolute indissolu-
bility of that relation in Catholic countries. In 1817, 3000 marriages were
dissolved in Prussia ! The Prussian code of 1794, prepared and published
under Frederick William III., gave great and dangerous facility to divorce,

by allowing it for many causes fatal to the stability and sanctity of the con-
tract. In Austria divorce between Protestants may be had, not only for

several substantial causes, but at the request of both parties, on the ground
of unconquerable aversion. TurnhulVs Austria, vol. ii. p. 213.

(c) Quarterly Review, No. 56, p. 509.

(d) Code Napoleon, No, 233, 275 to 297. Toullier, in his commentaries on
the code, cannot withhold his astonishment at the perversion of moral senti-

ment which prevailed, even among the enlightened and exalted jurisconsults
of ancient Rome, on the subject ot the right of divorce. Droit Civil Francais,
tome 6, No. 294—298.

(e) Voet, de Divortiis et Repudiis, sec. 5, lib. 24, tit. 2. So, by the Scots
law, there are two admissible causes of divorce, adultery and wilful deser-
tion by either party. Bell 's Principles of the Law of Scotland, p. 419, 420.

{g) 1 Blacks. Com. 441.
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case in England anciently (a); and until the 44th Eliz. divorces

a vinculo were allowed for adultery. But in Foliamb^s

[
* 105 ] *case, 44 Eliz., it was held, in the star chamber, that

adultery was only a cause of divorce a mensa et

thoro (6), and the archbishop of Canterbury said, in that case, it

had been so settled before him, on appeal, by many divines and

civilians.

In some of the United States (c), divorces are restrained, even

by constitutional provisions, which require to every valid divorce,

the assent of two-thirds of each branch of the legislature, founded

on a previous judicial investigation and decision. The policy of

other states is exceedingly various on this subject. In several of

them {d) no divorce is granted, but by a special act of the legis-

lature, according to the English practice ; and in others (e), the

legislature itself is restrained from granting them, but it may
confer the power on the courts of justice. So strict and scrupulous

has been the policy of South Carolina, that there is no instance

in that state, since the revolution, of a divorce of any kind, either

by the sentence of a court of justice, or by act of the legislature (/)."'

In all the other states, divorces a vinculo may be granted by

the courts of justice for adultery {g). In New York the juris-

diction of the court as to absolute divorces, for causes subsequent

{a) Bracton, fol. 92.

(6) Moore's Rep. 683, pi. 942. 3 Snlk. 138.

(c) Georgia, Mississippi, and Alabama. In Georgia two concurring verdicts

of special juries are conclusive on the subject of divorce, whether absolute or

only limited. There had been from 1800 to 1837, 291 legislative divorces.

Prince's Dig. 2d edit. p. 187.

(d) Maryland, Virginia and South Carolina. In some of the states divorces
by special acts of the legislature are very common. In 1836, divorces a vin-

culo were granted by the legislature of Illinois without any cause assigned,

and in 1837 by that of Missouri, but in the latter state, the equity side of
the circuit courts has regular Jurisdiction conferred by statute over cases of
divorce. B. S. of Missouri, 1835, p. 225, In all the states the legislatures

may in their discretion grant divorces in extraordinary cases, and they occa-

sionally exercise the power. Cases of this kind occurred ])efore the legisla-

tures of Connecticut and New York in 1839, 1840.

The Congress of the United States, by an act of the 15th of May, 1826, ch.

46, annulled several acts passed by the governor and legislative council of

the Territory of Florida, granting divorces. This is an instance of a strong
national condemnation of the practice of granting legislative divorces.

(e) Tennessee, North Carolina, Arkansas and Michigan.

{/) South Carolina Equity Reports, vol. i. Int. p. 54. Vol. ii. p. 646.

{g) In Louisiana, by statute in 1827, a divorce a vinculo for adultery may
be obtained by judicial decree. Adams v. Hurst, 9 Loui. Rep. 243. The
civil code of Louisiana, art. 133, .says that marriage may be di.ssolvod by a
dirnree let/ally obtained, but it does not define the causes that will authorize it.

'"Head f.Head, 2 Kelly, 191 ; Cusack r. White, 2 Mills, 279.
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to the marriage, is confined to the single case of adultery ; but

in most of the other states (a)," in addition to adultery, intoler-

(a) Maine, Neio Hampshire, Massachusetts, ConnectictU, Vermont, New Jersey,

Pennsylvania, Ohio, Indiana, Michigan, Kciiiucky, Illinois, 3fississippi, Missouri,

North Carolina, &c. In 1809, wilful desertion, without cause, for five years,

was made ground for a decree of divorce in the State of Maine, but the divorce
^^ Imprisonment for life in the state prison dissolves the marriage. And

in Vermont, Michigan, Wisconsin, Nevada, Nebraska and others, a convic-

tion of felony and sentence to the state prison for three years or more is

ground for divorce. In Illinois, Kentucky, Missouri, Minnesota and Oregon,

the simple conviction of a felony or infamous crime involving a violation of

conjugal duty punishable by imprisonment in a state prison. In Connecti-

cut the conviction of an infamous crime.

Cruelty is a ground in Vermont, New Jersey, Massachusetts, Connecticut,

Pennsylvania, Illinois, and most of the Western states. This must be "legal

cruelty;" there must be danger to life, limb, or health, or reasonable appre-
hension of such danger. Evans v. Evans, 1 Hag. Cons. 35; Shaw r. Shaw,
17 Conn. 189; Butler v. Butler, 1 Parsons, 329; Sharman v. Sharman, 18 Texas,

521; Mahonei?. Mah;)ne, 19 Cal. 626; Finley v. Fiuley, 9 Dana, 52; Thorn
berry v. Thornberry, 2 J. J. Marsh, 322. In Illinois it must be extreme and
repeated cruelty. See Harman v. Harman, 16 111. 85.

They must as a rale be persistent acts of cruelty, unless they may be pre-

sumed to continue. Richards v. Richards, 1 Grant's Cas. (Penn.) 389; Gra-
cien V. Gracien, 1 Green Ch. 459. See also Breinig v. Meitzler, 23 Penn.
156; Shaw v. Shaw, 17 Conn. 189; Everton v. Everton, 5 Jones (N. C), 202.

As to Iowa, see Beebe v. Beebe, 10 Iowa, 133.

Abandonment and desertion is also a ground. See Fellows v. Fellows, 31
Me. 342. See Maine Stat. 1809; Vermont Gen. Stat. 1863, ch. 70, ] 20; New
Hampshire, see Stat, and Payson v. Payson, 34 N. H. 518; Connecticut, see
Gen. Stat. 1866, tit. 13, ch. 3, § 32; Ohio, 2 Rev. Stat. 1862, ch. 6, sec. 7; Il-

linois, 1 Gen. Stat. 1858, p. 150, sec. 1; Michigan, Stat. 1857, ch. 108, ^ 6;
Missouri, Gen. Stat. 1865, ch. 114, ^ 1; Minnesota, Gen. Stat. 1858, ch. 53,

p. 463; Iowa, Laws of 1860, p. 429, sec. 2534; Nevada, Laws of 1861, ch. 33,
sec. 22; Nebraska, Rev. Stat. 1866, ch. 16, ^ 6; Oregon, Gen. Stat. 1864, ch.

5, § 491; California, Stat. 1853, ch. 116; Mississippi, Rev. Stat. p. 3.33, art.

11; Kentucky, 2 Rev. Stat. p. 17, art. 3, g 1. Tennessee, see Stewart v. Stew-
wart, 2 Swan. 591; Rutledge v. Rutledge, 5 Sneed, 554; Georgia, see Wood c.

Wood, 29 Ga. 281; New York, 3 R. S., 5th ed., p. 238; Pennsylvania, see
Brightly's Purdon's Digest.

In California wilful neglect without desertion is sufficient. Washburn t.

Washburn, 9 Cal. 475.

Habitual drunkenness for a specified time is also a ground in some states,
as, Connecticut, Iowa, Indiana, Illinois, Kentucky, Minnesota, Oregon, Ne-
vada, Nebraska; for which see the statutes of the respective states.

Personal indignities are also grounds in some states; for which see their re-
spective statutes.

In Mattocks v. Cullum, 6 Barr (Pa.), 454, it was held that continued co-
habitation is no bar to a divorce for personal indignities and cruel treat-
ment.
An indignity may be offered without striking. Cobb v. Cobb, 2 Jones' Eq.

392.

Pregnancy before marriage and vagrancy of the husband, are also causes in
:Missouri. Gen. Stat. 1865, ch. 114, sec. 1.

In Massachsetts, under Rev. Stat. 1860, p. 5,32, sec. 6, if either party has
separated from the other without consent, and united with a religious^ sect
or society professing to believe the relation of husband and wife void and
unlawful, and so continued for three years, and refused during such period
to cohabit, a divorce may be granted.
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able ill usage, or wilful desertion, or unheard of absence, or

habitual drunkenness, or some of them, will authorize a decree

for a divorce a vinculo-^ under different modifications

[ * 106 ] *and restrictions. The question of divorce involves in-

vestigations which are properly of a judicial nature, and

was not to bar the iasue from inheriting ; and if the wife was the libellant,

she was to be entitled to her dower. In Massachusetts, by act of 1838, and
in New Jersey, by act of 1820, the like wilful desertion for five years with-

out consent, was made a ground of divorce. In North Carolina, by statute,

in 1814, the superior courts were authorized to grant divorces in two cases

only. (1.) Forimpotency at the time of the marriage, and continuing. (2.)

For adultery. But the act of 1827 gave the courts an unlimited discretion

to grant divorces, either a vinculo, or a mensa et tJwro, whenever the court

should be satisfied that justice required it. This vast pow«r and discretion

were found by the supreme court to be exceedingly embarrassing and pain-

ful in the exercise, and of which we have a striking instance in the case ©f

Scroggin v. Scroggin, 3 Dcv. Rep. 540. A statute in that state, of 1805, made
adultery an indictable offence. So, adultery and fornication between parties

living together in that condition, are indictable offences in Alabama. Laws
of Alabama, p. 224. Griffith's Law Eegisfer, h. t. 1 New Hampshire Hep. 198.

Reeve^s Domestic Relations, 205. Brackenridge^s Law Miscellanies, 421. Laws
of Verm,ont, edit. 1825, p. 363. Revised Laws of Illinois, 1833. By an act of
4th December, 1833, in Illinois, the courts of chancery were authorized, in

addition to the already assigned causes for a divorce, upon pleadings and
proofs, to decree divorces a vinculo. " if they should be satisfied of the ex-
pediency of making such a decree."

In Indiana and Missouri divorces a vinculo are granted for impotency,
former subsisting marriage, adultery, abandonment by either party for two
years, condemnation for a felony, barbarous and inhuman treatment by the
husband, or his habitual drunkenness for two years, and also " in any other
case where the court, in their discretion, shall consider it reasonable and
proper that a divorce should be granted." 2 Blackf. Ind. Rep. 408. Revised

Statutes of Indiana, 1838, p. 242. R. S. of 3Iissouri, 1835, p. 225. In Tenner-
see, under the act of 1799, a divorce a vinculo was sustained for adultery and
malicious absence, though the marriage was in another state

;
but the party

entitled must be a citizen of the state, and resident for one year immediately
preceding the bill. Fickle v. Fickle, 5 Yerger^s Rqf). 203. The constitution

of Tennessee, of 1835, enables the legislature to authorize the courts, by laws
of general and uniform operation, to grant divorces, for causes to be specified.

In New Hampshire, joining the religious society of the Shakers, who hold
cohabitation unlawful, and continuing in that society for three years, is a
sufficient cause for a divorce. Dyer v. Dyer, 5 New HampsJiire Rep. 271 . Union
with any such sect is also ground for a divorce in Kentucky. In Connecti-
cut, divorce a vinculo applies to cases of adultery, and fraudulent contract,

and wilful desertion for three years, with total neglect of duty, or seven years
absence, and unheard of Slatute Code, 1702. Ibid. 1784. Ibid. 1821, p. 178.

Statutes of Connecticut, 1838, p. 185. The statute of 1667 has remained the
same in substance down to this day, though, during all that period, the
legislature has occasionally passed special acts of divorce a vinculo. Dag-
gett, Ch. J., in Starr v. Pease, 8 Conn. R(p. 541. The power of granting di-

vorces in Connecticut is conferred upon the superior court, and it is declared
that no petition or memorial shall be preferred to the general assembly, but
in cases where no judicial court is, by law, competent to grant relief. Stat-

utes of Connecticut, 1838, ]>. ]85, 324. This legislative provision must now
put an end to the former irregular ])ractice.

In Ohio, the supreme court is authorized to grant a divorce, if either party
had a former husband or wife living at the time of the second marriage, or
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the jurisdiction over divorces ought to be confined exclusively to

the judicial tribunals, under the limitations to be prescribed by

law (a),''

It is very questionable whether the facility with which divorces

can be procured in some of the states, be not productive of more

evil than good. It is doubtful whether even divorces for adultery

do not lead to much fraud and corruption (6). Some of the

jurists are of opinion, that the adultery of the husband ought not

to be noticed, or made subject to the same animadversion as that

of the wife; because it is not evidence of such entire depravity,

nor equally injurious in its effects upon the morals, and good

order, and happiness of domestic life. Montesquieu (c), Po-

their (d), and Dr. Taylor (e), all iubist, that the cases of husband

and wife ought to be distinguished, and that the violation of the

marriage vow, on the part of the wife, is the most mischievous,

and the prosecution ought to be confined to the offence on her

part.

where either party is wilfully absent from the other for three years ; and in

cases of adultery, or impotency at the time ot the marriage, or in case of
extreme cruelty, or where either party is imprisoned in the penitentiary for

a crime, and application is made for the divorce pending the imprisonment.
Statute of Ohio, 1824. And also in all cases of fraudulent contracts, and of

hfibitual drunkenness for three years, and for a total and gross neglect of

duty.

—

Act, 1834. For the Revised Statutes of Massachusetts, 1835, on the sub-

ject, vide supra, p. 96. In Massachusetts by the statute of 17th April, 1838,

wilful and utter desertion by either party from the other for five years con-
secutively and without consent, is a ground for divorce. In Maine, by stat-

ute 1838, a confirmed and common drunkard for three years may be divorced.

In Pennsylvania, impotency, adultery, wilful and malicious desertion for

two years, barbarous treatment by husband, &c., are grounds for divorce a
vinculo, or a mensa ei thoro in the latter case. Purdori's Dig. 268, 270. The
statute of New Hampshire, 1839, ch. 457, authorizes divorce for incest, big-

amy, impotency, adultery, absence for three years unheard of, extreme
cruelty in either party, wilful absence of either party for three years.

(rt) The legislature of Maine, in 1838, by concurrent resolution, declared,

that to dissolve the marriage contract was rightfully a judicial and not a
legislative power. The law of Mississippi, requires every judicial decree of
a divorce a vinculo to be sanctioned by a law or resolution of two-thirds of
both branches of the legislature. R. C. of Mississippi, 1824, p. 230.

(6) I have had occasion to believe, in the exercise of a judicial cognizance
over numerous cases of divorce, that the sin of adultery was sometimes com-
mitted on the part of the husband, for the very purpose of the divorce.

(c) Espirit des Loix, tome iii. p. 186.

((/) Traite dii Contrat de Mariage, No. 516.

[e] Elem. of the Civil Law, p. 254. The early settlers in Massachusetts made
the distinction, and male adultery was held not to be sufficient cause for a
divorce. Hutchinson'' s Hist. vol. i. p. 445,

''^ It has been decided in New York that the supreme court has no in-

herent right to declare a marriage void, or a limited or absolute divorce.

Penguet v. Penguet, 7 Am. L. Reg. (N. S.) 124; S. C. 48 Barb. 566.
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(2.) Of foreign divorces.

It may become a question of some diflSculty with us, how far a

divorce in one state is to be received as valid in another. The

first inquiry is, how far has the legislature of a state the right,

under the Constitution of the United States, to interfere

[
* 107 ] *with the marriage contract, and allow of divorces be-

tween its own citizens, and within its own jurisdiction.

The question has never been judicially raised and determined in

the courts of the United States, and it has generally been con-

sidered that the state governments have complete control and dis-

cretion in the case. In the cause of Dartmouth College v. Wood-

ward (a)j the point was incidentally alluded to; and the chief

justice observed, that the Constitution of the United States had

never been understood to restrict the general right of the legis-

latures of the states to legislate on the subject of divorces; and

the object of state laws of divorce was to enable some tribunal,

not to impair a marriage contract, but to liberate one of the par-

ties, because it had been broken by the other. It would be in

time to inquire into the constitutionality of their acts, when the

state legislatures should undertake to annul all marriage con-

tracts, or allow either party to annul it at the pleasure of the

other. Another of ihe judges of the Supreme Court (b) spoke

to the same effect. He said, that a general law, regulating di-*

vorces, was not necessarily a law impairing the obligation of such

a contract. A law, punishing a breach of a contract, by imposing

a forfeiture of the rights acquired under it, or dissolving it, be-

cause the mutual obligations were no longer observed, was not a

law impairing the obligation of contracts. But he was not pre-

pared to admit a power in the state legislatures to dissolve a mar-

riage contract without any cause or default, and against the wish

of the parties, and without a judicial inquiry to ascertain the

breach of the contract.

Assuming, therefore, that in ordinary cases the constitutionality

of the laws of divorce, in the respective states, is not to be ques-

tioned (c), the embarassing point is, to determine how far a di-

vorce in one state has a valid operation in another. There can

(a) 4 Whcnfon, 518.

(6) Mr. Justice Story.

(c) In Starr v. Pease, 8 Conn. Rep. 541, it 'was adjnrlKed, tliat legislative

divorces a vinculo for cause, were constitutional and valid.
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be no doubt, that a divorce of the parties * who were [
* 108 ]

married, aud regularly domiciled, at the time, in the

state whose courts pronounced the divorce, would be valid every

where. The difficulty is, when the husband and wife were mar-

ried, and reside in a state where divorces are not permitted at all

by the policy of its law, or not permitted to the extent and for

the causes allowed to operate in other states ;
'^ and they, or one

of them, remove into another state for the sole and express pur-

pose of procuring a divorce, and, having obtained it, return into

their native state, and contract other matrimonial ties. How are

the courts of the state where the parties had their home, to deal

with such a divorce ? When a divorce was sought in such a case

the courts of Massachusetts very properly refused to sustain a

libel for a divorce, and sent the parties back to seek such relief as

the laws of their own domicil afforded (a). The supreme court

(n) Hopkins ?•. Hopkins, 3 3fns8. Rep. 158. Carter v. Carter, 6 Mass. Rep-

263. By the MaamchufelU Revised Statutes, 1835, no divorce is to be granted

for a cause occurring out of the state, unless the parties, before such cause

occurred, lived together ashushand and wife in the state; nor unless one of

the parties at the time be living in the state. And if an inhabitant of the

state goes out of it in order to obtain a divorce for a cause occurring within

it, while the parties resided within it, or for any cause which would not

authorize a divorce by the laws of Massachusetts, a divorce so obtained is of
" In his treatise on marriage and divorce Mr. Bishop says, ? 720, "The

exclusive right of each state to determine the matrimonial status of its sub-

jects, invest its courts with exclusive jurisdiction over causes of divorce be-

tween them. In the language of Judge Story, 'The doctrine now firmly

established in America upon the subject of divorce is, that the law^ of the

place of the actual bona fide domicil of the parties gives jurisdiction to the

proper courts, to decree a divorce for any cause allowed by the local law;

without any reference to the law of the place of the original marriage or to

the place where the offence for which the divorce is allowed was committed.' ''

And lays down the following rules. 1st. The tribunals of a country have
no jurisdiction, wherever the offence may have occurred, if neither of the

parties has an actual bona fide domicil within its territory. 2d. To entitle

the court to take jurisdiction, however, it is sufficient that one of the parties

be domiciled in the country: it is not necessary that both should be, nor that

the citation, when the domiciled party is plaintiff, should be served per-

sonally upon the defendant, if such personal service cannot be made. 3d
The place where the offence was committed, whether in the country in which
the suit is brought, or a foreign country, is immaterial. 4th. The domicil

of the parties at the time the offence was committed is of no consequence,
the jurisdiction depends upon their domicil at the tim? the proceeding is in-

stituted, and judgment rendered. 5th. It is immaterial to this question of

jurisdiction, in what country, or under what system of divorce laws, the mar-
riage was contracted. (>th. The view we have taken is in no way con-
trolled by that provision in the United States Constitution which prohibits

the states from ]>assing laws impairing the obligation of contracts. See
Bishop's Marr. & Div. Chap, xxxiv. sees. 720—762.

See hereon 3 Am. Law Reg. N. S. 207—209. where the above views are

taken exception to by Judge Redfield. to some extent. But see McDermott's
App., 8 Watts & Serg. 251; Hare v. Hare, 10 Texas, 355.
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of New York Las refused to assist a party who had thus gone into

another state, and obtained a divorce on grounds not admissible in

New York, and procured in evasion of its laws. They would not sus-

tain an action for alimony founded on such a divorce (a). After-

wards, in Borden v. Fitch (b), the same court held a divorce in

another state, obtained by the husband when the wife resided

out of the state, and had no notice of the proceeding, to be null

and void; because, the court pronouncing the divorce had no

lawful jurisdiction of the case when they had none over the absent

wife. They considered it to be a judgment obtained upon false

and fraudulent suggestions. So, also, in Hanover v. Turner (c),

the supreme court in Massachusetts held a divorce in another

state to be null and void, as having been fraudulently procured

by one of their citizens without a change of domicil.

[
* 109 ] * There is no doubt of the rule, that the allegation that

a foreign judgment was obtained by fraud is admissible,

and, if true, it will destroy its effect.^* All judgments rendered

any where against a party who had no notice of the proceeding,

are rendered in violation of the first principles of justice, and are

null and void (d). Sentences obtained by collusion are mere

nullities, and all other courts may examine into facts upon which

a judgment has been obtained by fraud. Every party is at liberty

to show that another court was imposed on by collusion (e). The

question is, whether, if such a divorce be procured in another

state, by parties submitting to the jurisdiction, and after a fair

no force in the state. But in all other cases, a divorce decreed in any other
state or country, according to the law of the place, by a court having juris-

.

diction of the cause, and of the parties, would be valid in Massachusetts.
This, as the revisers justly observe^, is founded on the rule established by
the comity ol all civilized nations. In Barber v. Eoot, 10 Maf<3. JR. 260, the
decision was to that effect. A divorce in Vermont, of parties frowa^rfe domi-
ciled there, from a marriage contracted in Massachusetts, and for a cause
which would not have dissolved the marriage in Massachusetts, was recog-

nized as valid.

(a) Jackson v. Jackson, 1 Johns. Rep. 424.

(6) 15 Johns. Rep. 121.

(c) 14 Mass. Rep. 227.

[d) Fisher v. Lane, 3 Wilson^ 297. Kilburn r. Woodworth, 5 Johns. Rep.
37. Thurber v. Blackbourne, 1 N. IF. Rep. 242. Aldrick v. Kinney, 4 Conn.

Rep. 380.

(c) Dutchess of Kingston's case, Harg. St. Tri. vol. xi. p. 262. 1 Haggard^s
Consist. Rep. 290.
" See also Bradshaw v. Heath, 13 Wend. 407: Lyon v. Lyon, 2 Gray, 367;

Vischer v. Vischer, 12 Barb. 640; Borden v. Fitch, 15 John. 121; Maguire v.

Maguire. 7 Dana, 181; Harding v. Akien, 9 Greenl. 140; Harrison r. Harri-
son, 19 Ala. 499; Tolen v. Tolen, 2 Blackf 407; Hull r. Hull, 2 Strob. Eq.
174; Mansfield v. Mclntyre, 10 Ohio, 27; Coop«r v. Cooper, 7 Ohio, 238.
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investigation of the merits of the allegations upon which the decree

was founded, such a decree be entitled to be received as valid and

binding upon the courts of the native state of the parties. A
graver question cannot arise under this title in our law.

The locus delicti may not be important in the jurisprudence oi

the states. It is not material in New York, provided the mar-

riage was solemnized there. The efiFect that the Constitution and

laws of the United States have on the question, has not been

judicially decided; but it is settled, that the judgment of a state

court is to have the same faith and credit in every other court in

these United States, which it has in the courts of the state in

which it was pronounced (a). According to the doctrine of the

decisions in the federal courts, it may be contended, that a divorce

in one state, judicially conducted and declared, and procured

under circumstances which gave ihe court full jurisdic-

tion of the cause, * and of the parties, and sufficient to [
* 110 ]

render the divorce valid and binding there, would be

good and binding in every other state; and yet it is evident, that

the domestic policy of one state, on this very interesting subject

of divorce, may in this way be exposed to be greatly disturbed by

a diflFerent policy in another state. It may be proper in this

work to leave the question as I find it; but if such a decree will

operate and conclude the question in every state, we are at least

relieved from that alarming "Sand distressing collision which exists

between the judicatures of England and Scotland on this subject;

and the appeal must be made to the mutual comity, moderation,

and forbearance, of the legislatures of the several states, in their

respective regulations on the subject of divorce. The twelve

judges of England decided, in 1812, in Lolly^s case, that as by
the English law a marriage was indissoluble, a marriage contracted

in England could not be dissolved by the judicial tribunals of

any other country, or, in any way except by act of Parliament (6).

(a) See vol. i. p. 260, 261.

(6) 1 Dow' 8 P. a 124, 136. 1 Fuss <£- Byan's Or. Cases, 236, Soley's case.
See also Conway v. Benzley, 3 Hagf/. R. 642. Bnt see infra, p. 117. n. b.
where the case of LoJIi/ is shaken. A similar decision is stated to have been
made by Lord Chancellor Brougham, in McCarthy t\ De Caix, where it was
held, that an English marriage could not be annulled by the Danish law. 3
Hagg. EccL Lmc, 6 i2, note. 2 Russell d- 31. 614. But in" Harding v. Allen, 9
Greenlenf's Rep. 140, it was held, by the supreme judicial court in Maine,
that a decree of divorce did not fall within the rule that a judgment, ren-
dered against one, not within the state, nor bound by its laws, nor amenable
to its jurisdiction, was not entitle<l to credit against the defendant in another
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The party in that case was convicted of bigamy for marrying
again after a Scotch divorce; and, consequently, all foreign di-

vorces of English marriages were held to be null and void. I pre-

sume that such a decision will not be considered as law here, as

between the several states. But supposing a marriage here is

dissolved abroad, as in Scotland or France, for instance, for causes

not admissible with us, how would such a divorce affect a mar-

riage solemnized here ? A short examination of some of the cases

discussed in England and Scotland on this litigious question,

may be useful and instructive. The conflictus legum is the most

perplexing and difficult title of any in the jurisprudence of pub-

lic law.

In Utterton v. Tewsh (a), the marriage was in England, and

the husband afterwards committed adultery, and aban-

[ * 111 ] doned *hiswife, and went to Scotland, and resided there

above forty days, living in adultery. The wife sued for

a divorce a vinculo, in the consistorial court in Scotland, in 1811,

and the court dismissed the bill, on the ground that the husband

had not formed a real and permanent domicil in Scotland, so as

to give the court jurisdiction. Here was an English marriage by

English parties, who had not changed their original English

domicil, and if they had, the judges doubted whether, according

to the jus gentium, the lex loci contractus ought not to be pre-

ferred. There was great danger of collusion of English parties

to obtain a divorce a vinculo in Scotland, in opposition to the

English law, which does not allow such divorces; and if decrees

might be obtained in Scotland, which would be invalid in Eng-

land, a distressing collision would arise, and dangerous questions

touching the legitimacy of children by a second marriage, and the

rights of succession, and the crime of bigamy. But the decree

of the consistorial court was reversed on appeal, and the cause

state: and that divorces pronounced according t<)the law of one jnrisdiction,

and the new relations thereupon formed, ought to be recognized in the ab-

sence of all fraud, as operative and binding every where, so far as related to

the dissolution of the marriage, though not as to other parts of the decree, such
as an order for the payment of money bv the husband. This is an import-
ant and valuable decision, and settles the question, so far as the judicial

authority of a single state can do it, against the English rule; and places it

upon the same principles of justice, good morals, and policy, which render

a marriage, valid by the law of the place where it was solemnized, valid

every where.
(a) FergusHonli Reports of Decisions in the consistorial courts of Scotland,

in actions of divorce, p. 23.
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was remanded to that court, and they, accordingly, proceeded

upon the bill for a divorce, and pronounced a divorce a vinculo

for the adultery charged. Lord Meadowbank, in pronouncing the

decree of reversal, in the supreme court of review, delivered a

learned and powerful opinion. He observed, that the relation of

husband and wife was acknowledged jure gentium, and the right

to redress wrongs incident to that relation attached on all per-

sons living within the territory, though the marriage was cele-

brated elswhere. It was not necessary that the foreigners should

have acquired a domicil animo remanendi; and if the law refused

to apply its rules to these domestic relations, recognized by all

civilized nations, Scotland could not be deemed a civilized coun-

try; as thereby it would permit a numerous description of persons

to traverse it, and violate with impunity all the obligations of

domestic life. If it assumed jurisdiction, and applied, not its

own rules, but the law of the foreign country where the relation

had been created, the supremacy of the law of Scotland,

*within its territory, would be compromised, and powers [ * 112 ]

of foreign courts unknown to the law usurped and ex-

ercised. A domicil was of no consequence, if the foreigner was

to be personally cited, or his residence sufficiently ascertained.

If the wife who prosecuted was innocent of any collusion, it was

no bar to the remedy, that the husband came to Scotland and com-

mitted adultery, with a calculation that it would be detected by

the wife, or that he came to Scotland with the criminal intent of

instigating his innocent wife to divorce him.

In the next case that came before the consistorial court, in

1816 (a), the parties married, and lived in England, and the

husband deserted his wife, committed adultery, and domiciled

himself in Scotland. The judges did not concur in their views

of the subject. Two of them held, that the husband was suffi-

ciently domiciled in Scotland to give jurisdiction, but that the law

of England, which was the locus contractus, ought to govern, upon

principles of comity and international law, and not the lex domi-

cilii. They were, therefore, of opinion, that the divorce for the

adultery should be only a mensa et thoro. The other two judges

thought that the domicil was not changed, and therefore a divorce

a vinculo could not be pronounced. On appeal, the court of ses-

sion remanded the cause for the purpose of inquiry into the fact

(a) Duntze v. Levett, Fergtissoyi, p. 68.

11 VOL. II. KENT. 161
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of domicil. The consistorial court then held, that the real Eng-
lish domicil of the husband was not changed by being a weekly

lodger in Scotland for eighteen months, and that a change of the

real domicil made bona fide et animo remanendi, at the date of

the action, was necessary, for the purpose, not, indeed, of juris-

diction, but to determine whether the rule of the lex loci, upon

principles of international law, did or did not apply. The rule

of judgment must be the lex loci, as there was no change of the

real English domicil, and, therefore, a divorce a mensa

[
* 118 ] et thoro, and none other, was ^pronounced. But on ap-

peal, this decree was also reversed by the court of ses-

sion, and the court below ordered to render a decree of divorce a

vinculo.

A third case was decided in 1816 (a). The marriage was in

England; but the parties lived and cohabited together in Scot-

land, for eight years, and the adultery was committed there.

The question was not one of domicil, for that was too clear to be

questioned, but it was the general and broad question, whether

the lex loci contractus, or the law of the domicil, was to govern

in pronouncing the divorce. Two of the judges were for follow-

ing the law of the domicil, and rendering a divorce a vinculo, and

the other two were for the lex loci, and granting only a divorce

a mensa. But the court of review reversed this decree also, and

directed the cause to proceed upon the law of Scotland.

In Butler v. Forbes, decided in 1817 (6), the marriage was in

Scotland; but the real domicil of the parties was in Ireland. The

adultery was committed in Scotland, daring a transient visit

there. The consistory court held, that the law of the real domi-

cil must prevail over the law of the contract. The locus delicti

was immaterial, but the law of the real domicil was the governing

principle, and they refused any other than a divorce a mensa.

The court of review reversed this decree also, and directed a di-

vorce a vinculo.

In Kibblewhite v. Rowland, in 1816 (c), the parties were Eng-

lish, and married and domiciled in England; but the defendant

had committed adultery on a visit to Scotland, and his wife sued

him for a divorce. The consistorial court held, that both the law

(a) Edmondstone v. Lockart, Fergiisaon, p. 168.

(6) FcrguHmn, p. 209.

(c) Ibid, p 226.
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of the contract and the law of the domicil were against

a divorce a xrinculo, and they refused it. This* decree [ *114 ]

was also reversed, and the usual divorce a vinculo di-

rected.

I will cite but one more of these Scotch decisions, in which the

subject was discussed in a masterly manner. The case of Gor-

don V. Pi/e, was decided in the consistorial court, in 1815 (a).

The parties were English, and married in England, and resided

there during the whole period of cohabitation. The husband de-

serted his wife, and transiently transferred his domicil to Scot-

land, and committed adultery there. The court dismissed the

bill, on the principle tliat the lex loci contractus must govern, as

the permanent domicil was still in England, and a divorce a vin-

culo could not be obtained. The court insisted, that by the jus

gentium, courts in one country cannot set aside contracts valid in

another country where they were made. A temporary residence,

raised for the purpose of jurisdiction, would be in fraudeni legis.

The lex loci is the sound rule of decision in respect to marriage

contracts; and the courts of one country ought not to be converted

into engines for either eluding the laws of another, or determin-

ing matters foreign to their territory. The lex loci ought to pre-

vail over the lex domicilii on just principles of international

policy, as the marriage contract is jure gentium. All Christian

states favour the perpetuityof marriage, and suspicion and alarm

watch every step to dissolve it, and the plaintiff was entitled ex

comitate, and upon principles of international law, to the same

measure of redress she would be entitled to in England, and

especially when the lex loci contractus, and the lex domicilii,

both concurred. To grant such divorces contrary to the lex loci,

would be to invite foreigners to come to Scotland and commit

adultery for the sake of the divorce, and this would hurt the

public morals, and pollute a jurisdiction constituted to act in evi-

dent hostility to the laws and the policy of other states.

* But the court of sessions reversed the decree, in op- [
* 115

]

position to all this reasoning and doctrine; and they in-

sisted that the relation of husband and wife, wherever originally

constituted, was entitled to the same protection and redress as to

wrongs committed in Scotland, that belong of right to that rela-

tion by the law of Scotland. By marrying in England, the par-

(a) Ibid. p. 276.
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ties do not become bound to reside for ever in England, or to

treat one another in every other country according to the pro-

visions of the law of England. To redress the violation of the

duties and abuse of the powers of the marriage state, belongs to

the law of the country where the parties reside, and to which

they contract the duties of obedience, whenever they enter its

territories. There is nothing in the will of the parties that gives

the lex loci any particular force over the marriage contract, or

that impedes the course of the J7is publicum, in relation to it; and

it would be no objection to a divorce, at the instance of a Roman
Catholic, that his marriage was, as to him, a sacrament, and by

its own nature indissoluble. Other contracts are modified by the

will of the parties, and the lex loci becomes essential; but not so

with matrimonial rights and duties. Unlike other contracts,

marriage cannot be dissolved by mutual consent; and it subsists

in full force, though one of the parties should be for ever ren-

dered incapable, as in the case of incurable insanity, from per-

forming his part of the mutual contract. Matrimonial obliga-

tions are juris gentium, and admit of no modification by the will

of tho parties; and foreign courts are not bound to inquire after

that will, or after the municipal law to which it may correspond-

They are bound to look to their own law, and to hold it para-

mount, especially in the administration of that department of in-

ternal jurisprudence, which operates directly on public morals

and domestic manners. The consequences would be embarras-

sing, and probably inextricable, if the personal capacities of in-

dividuals, as of majors and minors, the competency to contract

marriages, and infringe matrimonal obligations, and the

[*116] rights of domestic * authority and service, were to be

regulated by foreign laws and customs, with which the

mass of the population must be utterly unacquainted. The whole

order of society would be disjointed, were the positive institu-

tions of. foreign nations concerning the domestic relations ad-

mitted to operate universally, and form privileged casts living

each under separate laws. Though marriage, contracted accord-

ing to the lex loci, be valid all the 'world over, yet many of its

rights and duties are regulated and enforced by public law, which

is imperative on all who are domiciled within its jurisdiction.

The laws of divorce are considered as of the utmost importanbe

as public laws, affecting the dearest interest of society; and they
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are not to be relaxed as to a person domiciled in Scotland, be-

cause his marriage was contracted out of it. If two natives of

Scotland were married in France or Prussia, the marriage would

be valid in Scotland; but would the parties be entitled to come

into court, and insist on a divorce a vinculo, because their tem-

pers were not suitable, or for any of the great variety of whimsi-

cal and absurd grounds for a divorce allowed by the Prussian

code of 1795? Certainly not; and the conclusion was, that the

law of divorce must be governed by the law of Scotland, when-

ever the party was sufficiently domiciled there to enable the court

to sustain jurisdiction of the cause.

I have thus given, for the benefit of the student, a pretty en-

larged view of the discussions in Scotland, on this great question,

touching the power of divorce in one country upon marriage in

another. The same question was brought up on appeal from

Scotland, to the House of Lords in England, in 1813, in the case

of Tovey v. Lindsay (a); and Lord Eldon there stated the deci-

sion of the twelve judges to have been, that no English marriage

could be dissolved but by parliament. The question in the case

was, whether an English marriage could be dissolved

by a Scotch court, even *if the parties were sufficiently [* 117 ]

domiciled there to found a jurisdiction of the case. The

lord chancellor admitted it to be a question of the highest im-

portance; and Lord Redesdale intimated that it could not be

just, that one party should be able, at his option, to dissolve a

contract, by a law different from that under which it was formed,

and by which the other party understood it to be governed. The

case was remitted back for review, without any final decision in

the English House of Lords; but the opinions of Lord Eldon

and Lord Redesdale evidently agreed with the decision of the

twelve judges at Westminster, and went to deny the competency

of any court to pronounce a decree of divorce a inncido of Eng-

lish marriages, or to pronounce any other decree in the casn than

such as would be warranted by the lex loci contractus {h)?''

Upon the principles of the English law, a marriage contracted

in) IDoiv's Rep. 117.

(6) In Conway v. Beazley, 3 Hagg. Ecd. Rep. 039, in the consistory conrt
of London, Dr. Lnshington considered it to he still an unsettled question,
whether a Scotch divorce of a marriage in Enjrland would he necessarily, and

^^ Mr. Bishop, after a very lengthy discourse upon this suhject concludes
that husband and wife may have, for purposes of divorce, separate domi-
cils; and that the courts of ithe actual bona fide domicil of either party may
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in New York cannot be dissolved, except for aduUery, by any

foreign tribunal out of the United States; because the lex loci

under all circnmstances, invalid in England, if the parties were at the time
actually and bona fide domiciled in Scotland. But he followed the decision

in Lolly'' I* case, {mpra, p. 110,) and held, that a Scotch divorce a vinculo from
an English marriage, between parties domiciled in England at the time of
sucli marriage, was null. Mr. Prattr, in his Treatise on the " Cases illus-

trative of the conflict between the laws of England and Scotland, with re-

gard to marriage, divorce and legitimacy," (London, 1835.) concludes, that
the laws of England and Scotland ought to be assimilated by enabling the
English ecclesiastical courts to dissolve marriages for adultery, and to dis-

allow the plea of recrimination as a bar to the suit, and not to permit deser-
tion to be a cause of divorce in Scotland. He further proposes to abolish
the law of legitimation in Scotland. The conclusion on this vexed subject
to Avhich Mr. Burge arrives, after an able consideration of the question in

his Commentaries on Colonial and Foreign Laws, '^'ol. i. 680—691, is, that the
lex loci contractus ought to be invoked, when the question is whether a mar-
riage was in the first instance valid in law, and that the appropriate law
by which the dissolubility of! the marriage is to be determined, ought to be
that of the actual domicil.

This great question has at last been settled in the English House of
Lords in conformity with the principle of the Scotch decisions. In War-
render V. Warrender, 2 SJmw & WLean, 189, 9 Bligh. 89, decided in the court
of session in Scotland, the husband was a native of Scotland, where he con-
tinued to retain his domicil. He married in England an English woman,
and for adultery committed by the wife in France, he sued in the Scotch
court for a divorce, and the court held that they had jurisdiction over the
case and dissolved the marriage, and the decision was affirmed on appeal to

the House of the Lords in 1837. Lord Chancellor Brougham, in his opinion
delivered in the House of Lords in that case, observed that TMlp^s case only
settled that an English marriage could not be dissolved for English purposes,

by any proceeding in a foreign jurisdiction, and that the divorced party
would still be entitled to the rights and subject to the disabilities of a
married person in England. But he held that Lolly's case was not founded
on sound principles, and that there was an irreconcilable inconsistency in

the proposition that the Scotch law was all powerful to make a valid mar-
riage and utterly incompetent to dissolve it, and that if the courts could re-

cognize the foreign law as to the creation they ought equally as to the res-

cission of the contract of marriage. The decision of Ihe lords in this case
essentially overruled Lolly''s case, and settled that Scotch courts have juris-

entertain jurisdiction, and says "If it were not so, then both states would
be deprived of the right to determine the status of their own subjects: each
must yield to a foreign power in the management of its domestic concerns.

A state would thus be compelled to refuse to redress the wrongs-of a citizen;

compelled to deny him, contrary to its own policy, the solace of actual mar-
ried life; and deprive itself of any increase of population which might re-

sult from such actual marriage." See section 732, hereon. And Judge
Story in his work on Conflict of Laws, § 230, says, "The doctrine now
firmly established in America upon the subject of divorce is, that the law of
the actual I'ona fide domicil of the parties gives jurisdiction to the ])roper

courts to decree a divorce for any cause allowed i)y the local law, without
any reference to the law of the place of the original marriage, or to the
place where the offence for which the divorce is allowed was committed."
See, also, Fellows v. Fellows, 8 N. H. 160; Furman v. Furman, 3 West. Law
Jr. 475. See, also, Hosack Conflict of Laws, 28«.

As to the law in Pennsylvania, see Brightly's Purdon's Digest, and Stat.

26 April, 1850. ? 6. See also the laws of the different states.
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contractus ought to govera; and if a divorce by a judicial pro-

ceediug in one of these United States, be entitled to a different

consideration in others, it is owing to the force which the national

compact, and the laws made in pursuance of it, give to the records

and judicial proceedings of other states. If, however, a mar-

riage in New York should be dissolved, not by a regular judicial

sentence, but by an act of the legislature in another state, passed

specially for the purpose, and for a cause not admissible here, would

such a divorce be received here as binding? A statute, though

not in the nature of a judicial proceeding, is, however, a record

of the highest nature ; and in some of the states, all their divorces

are by special statutes. But if a statute, though a matter of

record, w^as to have the same effect in one state as in another,

then one state would be dictating laws for another, and a fearful

collision of jurisdiction would instantly follow. That construe

tion is utterly inadmissible. While it is conceded to be a prin-

ciple of public law, requisite for the safe intercourse

and commerce of mankind, that acts valid *by the law [
* 118

]

of the place where they arise, are valid everywhere, it

is, at the same time, to be understood, that this principle relates

only to civil acts founded on the volition of the parties, and

not to such as proceed from the sovereign power. The force of

the latter cannot be permitted to operate beyond the limits of

territory, without affecting the necessary independence of na-

diction in divorce, when the domicil has been acquired, without having re-

gard to the native country of the parties or of their marriage. This de-
cision, and the order for a re-argument in the case of Birtwhistle v. Vardill,

infra, p. 209, n. c. have gone far to disembarrass the collision between Eng-
lish and foreign law from some of its most distressing results.

In Borsey v. Dorsey, 7 Watts, 349, it was held by the supreme court of
Pennsylvania, that the law of the actual domicil of the party at the time of
committing the injury, was the rule in cases of divorce for every thing but
the original pbligation of marriage ;

and that, although the original domicil
and marriage of the parties were in Pennsylvania, the court had no jurisdic-
tion of a cause of divorce alleged to have been committed in Ohio by the
husband, while his domicil was in the State of Ohio. Ch. J. Gibson briefly

but forcibly sustained the principle of the decision. So, in Kentucky, it is

held that no state or nation has po^ver to dissolve the marriage contract be-
tween citizens of any other state or nation not resident or domiciled within
its limits, for no nation could preserve its social order, if any other foreign
state could, without its consent, dissolve or disturb that most important
domestic institution of marriage. The principle that no foreign power can
control the marriage contracts of foreigners not domiciled within its juris-
dictional limits, was clearly illustrated in the opinion of Ch. J. Robertson,
and it rests upon the soundest basis of policy and sovereignty, and a decree
of divorce was held to be void against a husband who was never domiciled
in the state. Maguire v. Maguire, 7 Dana B. 181.

167



* 119 OP THE RIGHTS OF PERSONS. [Part IV.

tions. And, in the present case, it is to be observed, that the act

of Congress of the 26th of May, 1790, ch. 11, prescribing the

mode of authenticating records, only declares the faith and credit

to be given to the records and judicial proceedings of the courts in

the several states; and the supplementary act of the 27th of

March, 1804, ch. 56, relates only to office books kept in the public

offices, and has no bearing on this point. But if, instead of a

divorce by statute ex directo, the act should refer a special case

to a court of justice, with directions to inquire into the fact, and

to grant a divorce, or withhold it, as the case might require,

would that be a judicial proceeding, to which full effect ought to

be given? A number of embarrassing questions of this kind may
be raised on this subject of interfering jurisdictions, and some of

them may, probably, hereafter exercise the talents, and require

the application of the utmost discretion and wisdom of the courts

of justice. I have done as much as becomes the duty which I

have assumed, in bringing into view the most material decisions

which have taken place, and stating the principles which have

been judicially recognized (a).

(3.) Effect of foreign judgments and suits.

1. Foreign judgments.

In cases not governed by the Constitution and laws of the

United States, the doctrine of the English law generally, and

with some few exceptions, is the law of this country, as to the

force and effect to be given to foreign judgments. I shall, probably,

take occasion in subsequent parts of these lectures, to consider

the effect to be given here to foreign contracts, foreign assign-

ments, foreign official acts, and other various transactions

[ *119 ] in the course of business, as the subjects to which *they

can be applied may render easy and pertinent the con-

sideration of this branch of municipal and general jurisprudence.

At present it will be sufficient to show, in connection with this

inquiry, that the English law is exceedingly, if not peculiarly

{a) In Tolen v. Tolen, 2 BlacJcf. Ind. Rep. 407. a divorce a vincuJo for adul-
tery was sustained in Indiana, thonph the parties were married in another
state, where Hiey resided, and the cause of divorce arose tliere, and the de-
fendant continued to reside there, and had constructive notice only of the
suit by his wife for a divorce by publication ; but she had for some years
been a bona fide citizen of Indiana, and accpired a domicil animo manendi.
The decision was founded upon the authority of the statute of 1831, wliich

allowed suits for a divorce for just cause to all persons who had resided in

the state one year, and as against non-residents, on giving constructive notice

by publication.
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liberal, iu the respect which it pays to foreign judgments, in all

other cases, except the case of a foreign divorce of an English

marriage."^ As early as the reign of Charles IL, Lord Chancel-

lor Nottingham maintained, in the House of Lords, in Cotting-

ton''s case (a), that a foreign decree of divorce, in th© case of a

foreign marriage, was conclusive, and could not be opened, or the

merits re-examined. It was against the law of nations, he ob-

served, not to give credit to the judgments and sentences of

foreign countries, till they be reversed by tne law, and according

to the form of those countries wherein they were given. He re-

ferred to Wiers case, 5 Jas. I. (6), wherein a judgment in debt

having been rendered in Holland against an Englishman, he fled

from execution to England, and the judgment being certified, the

defendant was imprisoned in the admiralty for the debt, and the

K. B.; upon habeas corpus, held the imprisonment to be lawful,

and that "it was by the law of nations that the justice of one

nation should be aiding to the justice of another nation, and the

one to execute the judgments of the other." It has become a

settled principle in the English courts, that where a debt has

been recovered of a debtor, under the process of foreign attach-

ment, fairly and not collusively, the recovery is a protection to

the garnishee against his original creditor, and he may plead it

in bar (c)."

(a) Note to 2 Swanst Rep. 242, from Lord Nottingham's MSS.
{h) 1 BoL Abr. 530, pi. 12.

(c) Chevalier v. Lynch, Doug. Rep. 170. Cleve v. Mills, Cook^s B. L. 243.

Allen I'. Dundas, 3 Term. Rep. 125. M'Daniel v. Hughes, 3 East, 3G7. Hux-
hara V. Smith, 2 Cnmpb. N. P. Rep. 19, Erabree & Collins v. Hanna, 5 Johns.

Rep. 101. Holmes v. Remsen, 4 Johns. Ch. Rep. 460. Where proceedings
^^It is now the general rule that a valid foreign divorce (including di-

vorcesof sister state courts) is valid everywhere, if the plaintiff has had a bona

fide domicil in the foreign state, and if the court had jurisdiction over the
defendant either by personal service of the notice within the state or by the
voluntary appearance. 76 N. Y. 78; 101 N. Y. 23.

"See hereon Story's Conflict of Laws, p. 494.

With regard to foreign judgments in personam the rule as laid down in
Philips V. Hunter, 2 H. Blk. 410, "that it is conclusive upon the merits,

when called in question incidentally, or by a plea in bar: but when sued
upon as a cause of action it is only prima fucie evidence of a consideration,

and is examinable upon the merits, "has been overthrown; and the English
rule now is, that a foreign judgment, exclusive of questions of jurisdiction

and fraud is binning, even though the record show that it was decided
under a mistake as to the English law. Bank of Australia r. Nias, L. R. 6

Q. B. 179; 4 Eng. L. & Eq. 252. Foreign decrees in Chancery will also be
recognized and enforced in England. 3 Sim. 458. And in this country the
states give full effect to f«n-eign judgments. 26 N. Y. 248; 49 N. Y. 571;
5 Hamm. 545; 54 Me. 28; 55 Me. 389. See, further. Story's Conflict of

Laws, ^ 607.
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A distinction has been taken since the time of Lord Not-

[* 120 ] tingham, between a suit * brought to enforce a foreign

judgment, and a plea of a foreign judgment in bar of a

fresh suit for the same cause. No sovereign is obliged to execute,

within his dominion, a sentence rendered cut of it; and if execu

utioQ be sought by a suit upon the judgment, or otherwise, he is at

liberty, in his courts of justice, to examine into the merits of such

judgment; for the effect to be given to foreign judgments is alto-

gether a matter of comity, in cases where it is not regulated by

treaty. In the former case of a suit to enforce a foreign judgment,

the rule is, that the foreign judgment is to be received, in the tirst

instance, as prima facie evidence of the debt, and it lies on the

defendant to impeach the justice of it, or to show that it was ir-

regularly and unduly obtained. This was the principle declared

and settled by the House of Lords, in 1771, in the case of Sin-

clair v. Fraser, upon an appeal from the court of session in Scot-

land (a). But if the foreign judgment has been pronounced by

are in rem, all persons who could have asserted a right to the property be-
come parties by the monition, and all judgments founded upon such pro-

ceedings, whether they regard real or personal property, being within the
jurisdiction of the court, are held valid and binding, as being res judicata

in every other country, in respect to all matters of right and title, trans-

fer and disposition of the property. Rose r. Himely, 4 Cranch, 241. 7 Ibid.

429, S. P. Grant v. M'Lachlin, 4 Johns. Rep. 34. Curia Philipica, part 2,

sec. 22, cited and proved on trial as C')ntaining the same and the true
Spanish law on the point. 2 Binney^s Rep. 230, note. Bauduc's Syndics v.

Nicholson, 4 Miller's Louis. Rep. 81.

(a) Cited in the case of the Dutchess of Kingston, 11 State TV. by Harg.
222; and also in Walker v. Witter, Doug. Rep. 1; and in Galbraith v. Ne-
ville, ibid. 5, note. See, also, Lord Kenyon's opinion in this latter case, 5
East, 475, note, and also Lord Mansfield's oi)inion in Walker v. Witter,

and the opinion of Buller, J., in Galbraith v. Neville, and the opinion of
Lord Ch. J. Eyre, in Philips v. Hunter, 2 H. Blacks. Rep. 410. Hall v. Odber,
11 East, 124. But in Martin i\ Nicolls, 3 Simon's Rep. 458, the vice-chan-

cellor has undertaken to controvert the doctrine in Sinclair v. Fraser, and
he held that a foreign judgment could not be questioned, not merely when
it comes in collaterally or by way of defence, but in a suit brought directly

upon it to enforce it. It is requisite, however, in order to recognize and
give effect in any way to a foreign judgment, that the court which pronounced
it was competent to the case, and had due and lawful jurisdiction over the

cause and the parties, and that there had been regular judicial proceedings;

and this is the ca.se whether the proceeding which led to the judgment be in

rem or in personam. Sawyer v. The Maine F. and M. Ins. Co., 12 Mass. R.

291. Bradsfreet v. Neptun- Inx. Co., U.' S. C. C. Boston, October, 1839.

Stonfs Com. on the Conflict of Laws, pp. 492, 493, 494. See, also, supra, vol.

i. p. 2G1, n. 6. The present inclination of the English courts is in conformity

with the opinion of the vice-chancellor. Lord Ellenborough, inTarleton v.

Tarleton, 4 Maule & SeJw. 21. Guiness v. Carwell, 1 B. d- Adolpli. R<p. 459.

Bequet r. M'Carthy, 2 Ibid. 951. See, also, Starkie on Evidence, vol. i. p.

208. The arguments and authorities for and against the latter doctrine of

the English courts, that a foreign judgment regularly obtained is conclusive
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a court posessed of competent jurisdiction over the cause and the

parties, and carried into effect, and the losing party institutes a

new suit upon the same matter, the plea of the former judgment

constitutes an absolute bar, provided the subject, and parties,

and grounds of the judgment, be the same. It is a res judicata,

which is received as evidence of truth; and the exceptiorei judi-

catce, as the plea is termed in the civil law. is final and con-

clusive (a). This is a principle of general jurisprudence, founded

on public convenience, and sanctioned by the asage and courtesy

of nations (6). The rule of the English law has been

* very generally recognized in the courts of justice in [ * 121 ]

this country, in cases not affected by the Constitution

and law of the United States (c). There is one exception in the

jurisprudence of some of the states, as to the force and effect of

ex comitate geniimn, as well where it is sought to be enforced as when it is-

interposed by way of plea, are fully and ably stated and considered in

Southjiate v. Montgomei ie. in the Scotch court at Edinburgh in 1835. The
lord ordinary (Jeffrey) decided that foreign judgments were only prima facie

evidence of the claim, and the discussions alluded to were on appeal from
that decision. It would seem from the case of Smith r. Nicolls, 5 Bingham,
N. C. 208,that the English courts are returningto the old doctrine ofMansfield,
Eyre and Kenyon, that in assumpsiton a foreign judgment, the judgment is

on\yprima facjV evidence ofthe debt. Bradsfreety. Neptune Ins. Co., U. S. C. C.

Boston, October, 1839. The Laiv Eeporter for January, 1840. Price v. Dew-
hurst, 8 Simons, 279. Mr. Justice Story reasons strongly in favour of the
latter doctrine of the absolute conclusiveness of foreign judgments; {Com.
on the Conflict of Laws, pp. 506, 507,) and that is certainly the more con-
venient and the safest rule, and the most consistent with sound principle,

except in cases in which the court which pronounced the judgment, had
not due jurisdiction of the case, or of the defendant, or the proceeding was
in fraud, or founded in palpable mistake or irregularity, or bad by the law
of the rei judicatie ; and in all such cases the justice of the judgment ought
to be impeached. Not only Vattel, but Huberus and other civilians cited
by Henry on Foreign Law, maintain the entire validity of foreign judgments
in every other country. Vattel, b. 2, ch. 7, sec. 84, 85. Huhcrus de Conflietu

Lcgum, lib. 1, tit. 3, sec. 3, 6. Renry on Foreign Law, 74, 75, 76.

{a) Hughes v. Cornelius, Raym. 473. Burrows r. Jemino, Str. 733. Ham-
ilton V. The Dutch East India Company, 8 Bro. C. P. by Tomlins, p. 264. Lo-
thian V. Henderson, 3 Bos. & Pull. 499. Graham v. Maxwell, 2 D&w. Parr.
Cases. 314. Lord Ch. J. Eyre, in Philips r. Hunter, 2 H. Blacks. Rep. 410.
Tarleton v. Tarleton, 4 Maule & Selw. 20. Thompson v. Tolmie, 2 Peters^ U.
S. Rep. 157. Labanne v. Moreau, 13 Louis. R. 437.

(6) Vattel, b. 2, ch. 7, sec. 84, 85. Marten''s Summary of the Law of Nations,
b. 3, ch. 3, sec. 20. Ersks. Inst, of Scots. Law, vol. ii. p.' 735. Kmne's Pr. of
Equity, vol. ii. p. 366, or, b. 3, ch.'8, sec. 6. Notes to vol. i. p. 6, of More's edit,

of Lord Stair's Institutions.

ic) Hitchcock & Fitch v. Aikin. 1 Caine\s Rep. 460. Goix v. Low, 1 Johns.
Cos. 393. Taylorv. Bryden, 8 Johns. Rep. 178. Aldrich v. Kinney, 4 Conn.
Rep. 380. Bissel v. Briggs, 9 Mass. R^p. 463. Washington, J.. 4 Cranch. 4i±
Taylor v. Phelps, 1 Harris d- Gilf, 492. Barney r. Patterson, 6 Harr. d- John^-..

182. Story^s Com. on the Conflict of Laws, 508, and the numerous cases there
collected.
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foreign sentences in the prize courts of admiralty, bearing upon

neutral rights. While those sentences are regarded in the courts

of the United States as binding and conclusive upon the same

questions (a), there has been some difference of opinion, and some

collisions on this point, in the decisions in the state courts (b).

The weight of judicial authority appears, however, to be decid-

edly in favour of the binding force and universal application of

the doctrine of the English law (c).

(a) Croudson v. Leonard, 4 Cranch. 434. Rose v. Himely. ibid. 241. Hud-
son V. Guestier, ibid. 281.

(b) They were declared to be conclusive, according to the English rule,

upon the question of neutral property, in a subsequent suit upon the policy

of insurance, by the courts of law in New York. Ludlowsr. Dale, 1 Johns.

Cas. 16. Vandenheuvel v. TJtica Insurance Co., 2 ibid. 127. But the doctrine

in those cases was reversed in the court of errors. 2 Ibid. 451. They were
declared to be conclusive, by the supreme court of Pennsylvania, in 1 Bin-
ney''s Rep. 299, note; but the legislature of that state, by an act passed in

March, 1809, declared, that they should not be held conclusive. They were
held to be binding in South Carolina. 2 Bay, 242; in Connecticut, 1 Day,
142; in Massachusetts, 6 Mass. Bep. 277; in Maryland, Gray r. Swan, 1 Harr.
& Johns. 142; but an act of the legislature ot Maryland, in 1813, eh. 164,
reduced the sentences of condemnation of foreign prize courts to the char-
acter of prima facie -pTOof. They were held conclusive in Cueullu t;. Loui-
siana Ins. Co., 17 Martin, 464.

(c) Admiralty courts, being courts of the law of nations, their seal is

judicially taken notice of in the courts of other countries, without positive

proof of its authenticity; (Yeaton v. Fry, 5 Cranch, 335, 343. Thompson r.

Stewart, 3 Conn. Bep. 171,) though the rule is different as to the seal of other
foreign courts, and it must be proved, like any other fact. (Delafield v.

Hand, 3 Johns. Bep. 310. Desobry v. De Laistre, 2 ITarr. & Johns. 192.

Henry r. Adey, 3 East, 221.) The question touching the effect of foreign

judgments, has been frequently, and very extensively and profoundly dis-

cussed, before the French tribunals; and it is surprising to observe the very
little respect or comity which has hitherto been afforded to the judicial de-
cisions of foreign nations, in so enlightened, so polished, and so commercial
a country as France.
The French jurisprudence on thissubjectdisclaimedany authority derived

from the jus gentium, and it was placed entirely upon the basis of the royal

ordinance of 1629. That ordinance declared, that foreign judgments, lor

whatever cause, should not be deemed to create any lien, or have any exe-
cution in France; and that notwithstanding the judgments. Frenchmen,
against whom they might have been rendered, should not be affected by
them, but be entitled to have their rights discussed dc novo, equally as if no
such judgment had been rendered. Opinions to that effect, given by several

celebrated advocates of the parliament of Paris, as early as 1664, are pub-
lished in the Appendix to Henry's Treatise on Foreign Law, published at

London, 1823.

Eriierigon {Traite dess Ass. ch. Iv. sec. 8, ch. xii. sec. 20), said, that the rule
applied equally in favour of strangers domiciled in France, and it applied,

whether the Frenchman be the plaintiff or defendant; but as to foreign

judgments between strangers, they might be executed in France, without
any examination of the merits.

It lias, liowever, been a vexed (juestion. whether foreign judgments, as l)c-

tween strangers, were entitled to any notice whatever, or were to receive a
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2. Of Us pendens.

A lis pendens,^^ before the tribunals of another jurisdiction has,

blind execution, without looking into their merits. There seems to have
been much vibration of opinion, and doubt and uncertainty, on this point.

In the elaborate argument, which M. Merlin delivered before the court of

cassation, in the case of Spohrer v. Moe, and which he has preserved entire

in his Questions de Droit, tit. Jugement, sec. 14, he showed, by many judicial

precedents, that the French law {jurisprudence des arrets) had been uniform

from the date of the royal ordinance down to this day; that nothing which
had been judicially decided under a foreign jurisdiction, had any effect in

France,. and did not afford any ground or colour, even for ihe exccptio reijudi-

cata. He maintained that the law did not distinguish between cases, for

t^lat all foreign judgments, whoever might be the parties, whether in favour

or against a Frenchman with a stranger, or whether between strangers, and
whether the judgment was by default, or upon confession or trial, were of

no avail in France, and the jurisprudence des arrets rejected every such dis-

tinction. Whenever this rule had been suspended, it had been occasioned

by the force of special treaties, such as that between France and the Swiss
cantons, in 1777 ; or accorded by way of reciprocity to a particular power,
such as in the case of the Duke of Lorrain, in 1738. The judgment of the court

of cassation, on appeal, rendered in the year 12 of the French republic, was,

that the foreign judgment, in that case, in which a Frenchman was one of

the parties, and a Norwegian the other, was of no effect whatever. ( Vide

Repertoire de Jurisprudence, tit. Jugement, sec. G. Questions de Droit, h. t.

sec. 14.) Afterwards, in the case of Holker v. Parker, decided in the court

of cassation, in 1819, it was settled, upon the authority of the new code civil,

No. 2123, and 2128, and of the code deprocedure, No. 546, that the ordinance

of 1629 no longer applied, and that the codes made no distinction among
foreign judgments, and rendered them all executory, or capable of execution

in France, after being subject to re-examination; and whoever sought to en-

force a foreign judgment, mustshow the reasonson which itwas founded. ( Vide

Questions de Droit, par M. Merlin, tit. Jugement, sec. 14.) In that very case,

it had been previously decided, by the court of the first instance, at Paris,

in 1815, that a foreign judgment was to be regarded as definitive between
strangers, and to be executed in France, without their courts being permitted
Ui take cognizance of the merits. The royal court of Paris, in 1816, on ap-

peal, decided otherwise, and declared, that foreign judgments had no effect

in France, and that the principle was unqualified and absolute, and was
founded on the sovereignty and independence of nations, and could be in-

voked by all persons, subjects and strangers, without distinction. The court

of cassation, on a further appeal, decided, that they were to be regarded sub

modo, they were not to be of any force without a new investigation of the
merits, for a blind submission to them would be repugnant to the nature of

judicial tribunals, and strike at the right of sovereignty within every in-

dependent territory. I have said that the rule was settled in that case, but
it seems to be difl&cult to know when or how the rule on this subject can be
deemed settled in France, for the conflict of opinions between their various

tribunals, and at different periods of time is extraordinary. This very ques-
tion, whether a foreign judgment between two strangers could receive exe-
cution in France without revision or discussion, was raised in January, 1824,

before a tribunal, at Paris, between Stackpoole v. Stackpoole and others, and
it was decided in the negative, after a discussion on each side, distinguished
for depth of learning, and a lustre of eloquence, not to be surpassed.

'" A pending action. Suing out a writ and making an attachment (on
mesne process) constitutes a lis pendens at common law. 21 N. H. 570. Fil-

ing the bill and serving a subpoena creates a lis pendens in equity. 1 Vern.
Ch. 318; 9 Paige Ch. N. Y. 512; 7 Blackf Ind. 242; 22 Ala. N. S. 743; 4
Sneed, Tenn. 672.
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in cases of proceedings in rem, been held to be a good plea in

abatement of a suit.'® Thus, where a creditor of A.,

[
* 123] * a bankrupt, had bona fide, and by regular process,

attached in another state a debt due to A. and in the

hands of B., it has been held, that the assignees of the bankrupt

could not, by a subsequent sait, recover the debt of B. (a). The

pendency of the foreign attachment is a good plea in abatement

of the suit (6). In such a case, the equity of the maxim, Qui

prior est tempore potior est jure, forcibly applies. Unless the plea

in abatement was allowed in such a case, the defendant would be

left without protection, and would be obliged to pay the debt

twice; for the courts which had acquired jurisdiction of the cause

by the priority of the attachment, would never permit the pro-

ceeding to be defeated by the act of the party going abroad, and

M. Toullier ventures to consider the French jurisprudence, or the droit public

of France, as being irrevocably established by the decree of the court of cas-

sation, in 1819, and he considers it as resting on sound foundations. For-
eign judgments are no longer absolute nullities, since they can be declared
executory, after the French courts have taken cognizance of the merits of
them, and have acted, in respect to them, in the nature ol a court of appeal.

The rule applies to all foreignjudgments without distinction, and the French
courts will admit the proofs taken in the foreign courts

—

locus regit actum.

Vide Toullier''8 Droit Civil Francais, suivant Vordre du Code, tome x. No. 76 to

86. The French and the English law have now, at last approached very near
to each other on this interesting head of national jurisprudence. They agree
perfectly when the foreign judgment is sought to be enforced; but the French
courts will not permit, as they certainly ought, a plea of a foreign judgment in

bar of a new suit for the same cause, to be conclusive, if fairly pronounced by
a foreign court, ha\ing a jurisdiction confessedly competent for the case. So
far the French jurisprudence still wants the true spirit of international
comity. See Merlin, Repertoire, tit. Jugement, sec. 6. Pardessus, Droit C&m-
mercial, tome v. p. 1488.

(a) Le Chevelier v. Lynch, Doug. Hep. 170.

(6) Lord Holt, in Brook v. Smith, 1 Salk. Rep. 280. Embree & Collins v.

Hanna, 5 Johns. Rep. 101. Carrol v. M'Donogh, 10 Marten^s Louis. Rep. 609.

This is now the recognized doctrine in the Supreme Court of the United
States. Wallace v. McConnell, 13 Peters, l:?6. The priority of suit will de-
termine the right. But in West-Syndic v. M'Connell, 5 Miller's Louita. Rep.

424, it was held, that the pendency of a suit by foreign attachment, for the
same cause of action, in another state, could not be pleaded in abatement of
the action instituted in Louisiana; though it might tend to modify the re-

lief, so as to stay execution until the party credits and accounts for the pro-

ceeds of the property seized abroad, or else dismisses the foreign attachment.
The court of chancery of New York will not restrain, by injunction, a>

defendant from prosecuting a foreign suit previously commenced. Mead v.

Merritt, 2 Paige's Rep. 402; though this has been doue in the English chan-
cery under special circumstances, Bnshby v. Munday, o Mad. R(p. 297. It

ha.s been done where the proceeding in a Ibreign court was instituted by the
same party, as to the same matter. 1 >SVmon tC* Stewart, 16.

''' The proceeding must relate to the specific property in question, and
that directly. 1 Strobb. Eq. So. C. 180: 7 Blackf. (Ind.) 242; 7 Md. 637.

The rule applies to no other suits. 1 M'Cord Ch. So. C. 252.
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Bubjecting himeelf to a suit and recovery against him in another

state; or by instituting proceedings, in order to avoid or arrest

the course of the suit first duly commenced against

him (a). But generally, a personal arrest * and hold [* 125]

ino- to bail in a foreign country cannot be pleaded in

abatement; and it is no obstacle to a new arrest and holding to

bail for the same cause in the English courts, and they will not

take judicial notice of an arrest in a foreign country, or in their

own plantations (&); and the same rule of law has been declared

in this country (c).^"

(4.) Of divorce a mensa et thoro}^

{a) Parker, Ch. J., in Tappen v. Poor, 15 3Tass. Rep. 433. S. P. in Embree
& Collins v. Hanna, 5 Johns. Rep. 103, 104.

(6) Maule v. Murray, 7 Term Rep. 470. Imlay v. Ellefsen, 2 Easi, 453.

Bayley v. Edwards, 3 Swanston^s Rep. 703. The court of appeals in Lower
Canada, in the case of Russel v. Field, (1833,) followed the English rule,

and held that the plea of a suit pending in Vermont, between the same par-

ties, for the same cause of action, was no bar to the new suit in the Canadian
court.

(c) Browne v. Joy, 9 Johnaon R. 221. Mitchell v. Bunch, 2 Paige's Rep.

60(3. Godfrey v. Hall, 4 Miller^s Louis. Rep. 158. But where there are two
tribunals under the same government, of concurrent and complete jurisdic-

tion, the jurisdiction of that tribunal which first takes cognizance, by pro-

cess, of the subject matter of controversy, is conclusive. Slyhoof v. Flit-

craft, 1 Ashmead^s Rep. 171. Whether a Z/sjocnrfe??sin another state, between
the same parties, for the same cause, was a good plea in abatement, was left

as a doubtful question, in Casey v. Harrison, 2 Dcv. N. C. Rep. 244.
^° The doctrine of Hs pendens may be thus stated. A general and estab-

lished rule that a pending action in equity, duly prosecuted, and not collu-

sive, is notice to a purchaser of the property in dispute from a party to the
litigation, so as to affect and bind his interest by the decree; and begins
from the service ot the subpoena after the bill is filed. 2 Pom. Eq. Jr. 74;
Turner v. Babb, 60 Mo. 342; Cook v. Mancius, 5 Johns. Ch. 89; Haydin v.

Bucklin, 9 Paige, 512; Leitch v. Wells, 48 Barb. (N. Y.) 637; Haven v.

Adams, 8 Allen, 363; Roberts v. Fleming, 53 111. 196; Borrowscale v. Tuttle,

5 Allen, 377; Hersey v. Turbert, 27 Pa. 418. The doctrine has its root in

public policy, it is a doctrine of the courts of equity, and rests not upon the
principle of notice, but upon the necessity that the decision should be bind-
ing not only upon the litigants, but also upon those parties who acquire a title

from them during the pendency of the suit, Lamont v. Cheshire. 65 N. Y.
37; Murray v. Lylburn, 2 Johns. Ch. 441; Wolden v. Bodley, 50 U. S. (9

How.) 49 (13 L. Ed. 42). See, further, Green v. Peck, 2 L. E. A. 48, and
note thereto.

^^ This is not an absolute divorce, it only tends to separate the parties,

not to dissolve the marriage, so that neither party can marry again while the
other lives. Their rights to property are not affected.

The distinction is not recognized in all the states; thus in Vermont, Indi-
ana, Ohio, Connecticut, and South Carolina, the only divorce granted is one
a vinculo. In Massachusetts, Michigan, New Jersey, Kentucky and other
states they are allowed. See the laws of the different states hereon. In
England this kind of divorce is to all intents and purposes abolished; the
statute 20 & 21 Vict. ch. 85. sec. 7, having substituted suits for judicial
separation instead.
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The statute of New York (a) authorizes the court of chancery

to allow of qualified divorces a mensa et thoro^ founded on the

complaint cf the wife, of cruel and inhuman treatment, or such

conduct as renders it unsafe and improper for her to cohabit with

her husband; or for wilful desertion of her, and refusal or neglect

to provide for her. The court may decree a separation from bed

and board for ever, or for a limited time, in its discretion, and

the decree may be revoked at any time by the same court by

which it was pronounced, under such regulations and restrictions

as the court may impose, upon the joint application of the par-

ties, and upon their producing satisfactory evidence of their recon-

ciliation (b).

To entitle the court to sustain such a suit, the parties must be,

(1) inhabitants of the state; (2) or the marriage have taken place

in the state, and the wife an actual resident at the time of ex-

hibiting the complaint; (3) or the parties must have been in-

habitants of the state at least one year, and the wife an actual

resident at the time of filing the bill (c).

These qualified divorces are allowed by the laws of almost all

countries, and it is assumed that they prevail generally in these

United States, in cases of extreme cruelty, though they are un-

known in some of them, as for instance in Connecticut, Ohio, In-

diana, and South Carolina (d). In England they are allowed

only propter scevitiam aut adulterium ; and where there

[ *126 ] is a separation *for such a cause, if the parties come

together again, the same cause cannot be revived (fi).^

In determining what is scevitia, by the ecclesiastical law, we

(a) N. Y. Beinsed Statutes, vol. ii. p. 146.

(6) N. Y. Revised Statutes, vol. ii. p. 146, 147, sec. 50, 51, 56.

(c) Ibid. 146, sec. 50.

(d) In Louisiana, the divorce a mensa leads to the divorce a vinculo, if the

parties be not reconciled in two years. Ravoie v. Ignogoso, 7 Louis. Rep. 281.

In Massachusetts, divorces from bed and board are allowed for cause of ex-

treme cruelty in either paxty, and in favour of the wife when the husband
shall utterly desert her, or grossly, or wantonly and cruelly refuse or neglect

to provide (if able) suitable maintenance for her. Mass. Revised Statutes,

1835. In Vermont, New Jersey, Kentucky, Mississippi and Michigan divorce

a mensa et thoro may be granted for extreme cruelty, and in the latter state

for wilful desertion for three years. Act of Michigan, April 4th, 183.3. Lock-
ridge V. Lockridge, 3 Dana's Km. Rep. 28. Holmes v. Holmes, Walkcr^s Miss.

R. 474. Elmer^s Digest, 140. Laws of Vermont, p. 364.

ie) Lord Eldou, 1 1 Vesey, 532.
" See previous note. If the parties have been living apart for seven yeare

under a decree a mensa, &c., they may have a divorce a vinculo.
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find it stated, in Evans v. Evans (a), that it is necessary there

should be a reasonable apprehension of bodily hurt. The courts

keep the rule very strict. The causes must be grave and weighty,

and show such a state of personal danger as that the duties of

the married life cannot be discharged. Mere austerity of temper,

petulance of manners, rudeness of language, a want of civil atten-

tion, even occasional sallies of passion, if they do not threaten

bodily harm, do not amount to that cruelty against which the

law can relieve. The wife must disarm such a disposition in the

husband by the weapons of kindness (b).

This being the rule of the English courts, it would appear that

divorces a mensa are placed, by the statute of New York, on rather

broader ground. They are not only for cruelty, but generally for

such conduct on the part of the husband towards his wife, as

renders it unsafe and improper for her to cohabit with him, and*

be under his dominion and control. Probably the word unsafe,

in our statute, may mean the same thing as the reasonable appre-

hension of bodily hurt in the English cases (c). It was consid-

ered, in the case of Barrere v. Barrere (d), that the danger or

injury must be serious, and the slightest assault or touch in anger

was not, in ordinary cases, sufficient. It was likewise held, in

that case, that the separation need not be declared to be for any

specific time, but may be left general and indefinite,

with *liberty to the parties to be reconciled when they [ * 127
]

please, and to apply to be discharged from the decree.

The decree of divorce is always, by the canon law, sitb spe recon-

ciliationis (e).

The statute above referred to seems to have considered the wife

as the only infirm party who stands in need of such protection,

for it confines the divorce a mensa, for cruelty, desertion, or other

(a) 1 Haggard^s Consist Bep. 35.

(6) 1 Ibid.^SA, 409, vol. ii. p. 148. Neeld v. Neeld, 4 Haggard's Feci. Rep.
363. Pothier, Traite du Contrat de Marriage, sec. 509. 2 Mass. Rep. 150. 3
Ihid. 321. 4 Hid. 587. But it is cruelty, in judgment of law, if the wilful
conduct of the husband exposes the wife to bodily hazard and intolerable
hardship. D'Aguilar v. D'Aguilar, 1 Haggard's Eccl. Rep. 773.

(c) It has been so understood in Mason v. Mason, 1 Edir. Ch. Rep. 292.

(d) 4 Johns. Ch. Rep. 187.

(e) Burns' Eccl. Law, tit. Marriage, ch. 11, sec. 4. Oughton's Ordo Jud.
tit. 215, sec. 3. Bynk. Q. Jur. Priv. 1. 2, ch. 8.

12 VOL. II. KENT. 177
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improper conduct, to such conduct in the husband (a)f^ but the

English ecclesiastical law makes no such distinction, and divorces

are granted, on a bill by the husband, for cruel usage by the

wife (6). Upon these separations from bed and board, the chil-

dren that the wife has during the separation, are bastards, for

due obedience to the decree is to be presumed, unless the con-

trary be shown (c). If however, cohabitation between the hus-

band and wife existed, the presumption of illegitimacy is de-

stroyed. This is the general law; and when the Neiv York Re-

vised Statutes (d) declare, that a child begotten and born during

the separation of its mother from her husband, pursuant to a di-

vorce a mensa et thoro shall be deemed a bastard, it is to be taken,

as I apprehend, subject to the same qualifications which accom-

panied the general rule,

t These qualified divorces are regarded as rather hazardous to

the morals of the parties. In the language of the English

[*128] courts, it is throwing the parties back upon society, in *the

undefined and dangerous characters of a wife without a

husband, and a husband without a wife. The ecclesiastical law

has manifested great solicitude on this subject, by requiring, in

every decree of separation, an express monition to the parties "to

live chastely and continently, and not, during each other's life,

contract matrimony with any other person ; " and security was

formerly required from the party suing for the divorce, to obey

the mandate (e). The statute allows the husband, on such a

bill by the wife, for ill conduct, to show, in his defence, and in

bar of the suit, a just provocation in the ill behaviour of the

wife, and this would have been a good defence, even without the

(a) Vanveght<=»n v. VanVeghten. 4 Johns. Ch. Rep. 501. By a statute of New
York, of April 10th, 1824, ch. 205, sec. 12, the court of chancery was author-

ized to decree a divorce a mensa, on the comphiint of the husbayid, and that
provision is deemed to be in force, notwithstanding the subsequent general

provision in the revised laws, confining that remedy to the wife. Perry v.

Perry, 2 Paige^s Rep. 501.

(&) Kirkraan v. Kirkman, 1 Haggard^s Consist. Eep. 409.

(c) St. George v. St. Margaret, 1 Salk. 123.

(d) Vol. i. p. 641.

(e) Burn's EccL Laio, tit. Marriage, ch. 11, sec. 4. Barrere v. Barrere, 4

Johns. Ch. Rep. 196, 198. Vanveghten v. Vanveghten, Ibid. 501.
'^ A single act is not sufficient. Perry v. Perry, 1 Barb. ch. 516, and see Pa.

Laws, 1854, May 8, where a divorce will be granted if life be rendered bur-
densome, or the condition of the husband intolerable by cruel and barbarous
treatment.
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aid of the statute (a).^* And on these separations from bed and

board, the courts intrusted with the jurisdiction of the subject,

will make suitable provision for the support of the wife and chil-

dren, out of the husband's estate, and enforce the decree by se-

questration; and the chancellor, in New York, may exercise his

discretion in the disposition of the infant children, and vary or

annul the same from time to time, as circumstances may re-

quire (b).^^ I apprehend there is not, in these United States, any

essential difference in principle, or departure from the doctrines of

the English law, on the subject of divorces a mensa et thoro (c).

(a) New York Revised Statutes, vol. ii. p. 147, sec. 53. Waring v. Waring,
2 HaggariVs Consist. Rep. 154.

(6) New York Revised Statutes, vol. ii. p. 147, sec. 54, 55. Ibid. 148, sec. 59,
60. Barrere v. Barrere, 4 Johns. Ch. Rep. 197.

(c) Reeve's Domestic Relations, ch. 16. Thompson v. Thompson, 2 Dallas,
128. Warren v. Warren, 3 Mass. Rep. 321. Statutes of Delaware, 1832, ch. 144.
" See Calkins v. Long, 22 Barb. (N. Y.) 97.
'^^ See 4 Sandf. Ch. 493; 1 R. I. 212. See further Bishop on Man. & Div.

sections 676—691.
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LECTURE XXVIIL

OF HUSBAND AND WIFE.

The legal effects of marriage, are generally deducible from the

principle of the common law, by which the husband and wife are

regarded as one person, and her legal existence and authority in

a degree lost or suspended, during the continuance of the matri-

monial union (a). From this principle, it follows, that at law no

contracts can be made between the husband and wife, without the

intervention of trustees; for she is considered as being sM&po;ies-

tate viri, and incapable of contracting with him; and except in

special cases, within the cognizance of equity, the contracts which

subsisted between them prior to the marriage, are dissolved (6).'

The wife cannot convey lands to her husband,^ though she may

(a) Co. Litt 112, a, 187, b. Liit sec. 168, 291. 1 Blacks. Com. 441. The
jus mariti, where it is not restrained by special contract, exists with equal

ibrce and extent in the Scotch law. The husband acquires the same power
over the person and property of the wife, and she is subjected to similar dis-

abilities. Erskine^s Inst. h. 1, tit. 6, sec. 19, 22. Sfair^slnst. b. 1, tit. 4, sec.

13, 16.

(6) The disability of husband and wife to contract with each other, is

founded in the wisest policy, and is an essential muniment to the inviola-

bility of the nuptial contract, and to the maintenance of the institution of

marriage. The consequent dependence of the wife upon the husband, and
the continued liability of the husband to support the wife, and the other in-

capacity of the parties, by their own mere will, to absolve each other from
the reciprocal rights and duties which the law of their contract imposes upon
them, furnishes powerful motives to the promotion of harmony and peace-

ful cohabitation in married life. Marshall, J., in Simpson v. Simpson, 4

Dannrs K. Bcp. 142.
^ But contracts that are to be performed after marriage are enforceable in

equity when for the benefit of the parties and the future issue, if fair and
reasonable, and not otherwise void. 10 Serg. «& Kawle, 417. Even in favor

of collateral relations, at the request of any party within the consideration

of the marriage. Pulvertoft v. Pulvertoft, 18 Vcs. 92 ; Bramash v. Gibb, 3

Johns. Ch. N. Y. 550.
'* See under the New York statutes 1848, 1849, the case of Winans v.

Peebles, 31 Barb. 371, where it was held that, although the act restricted the

wife from taking from her husband as therein stated, yet her power of dis-

position over her own estates is ve.sted in her, and she can convey to anyone,
including her husband, as if i\ feme sole. See, however, contra, White r. Wager,
32 Barb. 210 (Campbell, J., disseuting). Uudcr tho act of 16J0, cli. 90 (N.
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release her dower to his grantee; nor can the husband convey

lands by deed directly to the wife (a).^ The husband may devise

lands to his wife, for the instrument is to take effect after his

death; and by a conveyance to uses, he may create a trust in

favour of his wife (6), and equity will decree performance of a

contract by the husband with his wife, for her benefit (c).* The

general rule is, that the husband becomes entitled, upon the mar-

riage, to all the goods and chattels of the wife, and to

the rents and profits *of her lands, and he becomes liable [ * 130 ]

to pay her debts, and perform her contracts.

According to the plan of these general disquisitions, I cannot

undertake to enter minutely into the numerous distinctions and

complex regulations which appertain to the relation of husband

and wife. My purpose will be answered, if I shall be able to col-

lect and illustrate the leading principles only; and that I maybe
able to do this clearly, and to the satisfaction of the student, I-

shall consider the subject in the following order:

{a) Martin v. Martin, 1 Grecnleaf^s Rep. 394. Rovve v. Hamilton, 3 Grreen-

leaf^s Rep. 63. But though such a conveyance would be void at law, equity
will uphold it in a clear and satisfactory case. Wallingford v. Allen, 10
Peters' Sup. Court R. 583. See infra, p. 162.

(ft) Co. Litt. 112 a.

[cS Moore v. Ellis, Bunh. Rep. 205. Livingston v. Livingston, 2 Johns. Ch.

Rep. 537. Shepard v. Shepard, 7 Johns. Ch. Rep. 57.

Y.), she hats power to sell and convey real estate, and make any contract re-

specting the same, but her husband must assent or it is invalid, except when
such consent is unreasonably withheld; or, he is insane, in whicli case the
county court may order her to convey without such consent. In Gage i\

Dauchy, 28 Barb. 622, it was held that the wife might give the use and in-
come ol her separate estate to her husband notwithstanding tlie act of 1848.

In order to render conveyances between husband and wife legal, they must,
by the rules of common law, in the absence of express provision to the con-
trary, be made through the intervention of trustees.

^ In Maine under Statute of 1847, a husband may convey to his wife un-
less with the intention of defeating his creditors. Davis v. Herrick, 37
Maine, 397 ; Johnson v. Stillings, 35 Id. 427 ; Motley v. Sawyer, 38 Maine,
68. So a conveyance to a wife will be upheld in equity where it will pre-
vent injustice. Simmons v. McElwain, 26 Barb. 419. And equity will,
although such conveyances are void at law, generally uphold and enforce
contracts by husband to wife without the intervention of trustees, as against
the husband and his administrator, but not as against his creditors. George v.

Spencer, 2 Md. Ch. Dec. 353 ; Mews v. Mews, 21 Eng. L. & Eq. 556 ; Dem-
ing V. Williams, 26 Conn. 226 ; Wells v. Tread well, 28 ^liss. (6 Cush.) 717

;

Lehr v. Beaver, 8 Watts & Sergt 106 ; see further Herr's App., 5 Law Kep.
4u8 (Pa.); Barron v. Barron, 24 Vt. 399 ; Sealing v. Searing, 9 Paige, 284

;

Reynolds v. Landsford, 16 Texas, 286.
* In Vermont it has been held that the husband has, after issue born,

such an estate in the wife's lands as may be taken in execution. Mattocks v.

Stearns, 9 Vt. 326. But such execution may be defeated by a decree a vinculo.
Stearns v. Stearns, 10 Vt. 540.
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1. The right which the husband acquires by marriage in the

property of the wife.

2. The duties which he assumes in the character of husband.

3. How far the wife is enabled by law to act during coverture,

as a feme sole.

4. Her competency, in the view of a court of equity, to deal

with her property.

5. Other rights and disabilities incident to the marriage

union. ^

I. The right which the htcsband acquires by marriage in the pro-

perty of the wife.

(1.) To her lands in fee.

If the wife, at the time of marriage, be seised of an estate of

inheritance in land, the husband, upon the marriage, becomes

seised of the freehold jure uxoris, and he takes the rents and pro-

fits during their joint lives (a). It is a freehold estate in the

husband, since it must continue during their joint lives, and it

may, by possibility, last during his life.^ It will be an estate

in him for the life of the wife only, unless he be a tenant by the

curtesy. It will be an estate in him for his own life, if he dies

before his wife, and in that event, she takes the estate again in her

own right. If the wife dies before the husband, without

[ * 131 ] having had issue, her heirs immediately '^ succeed to the

estate.' If there has been a child of the marriage born

alive, the husband takes the estate absolutely for life, as tenant

by the curtesy, and on his death, the estate goes to the wife, or

her heirs, and in all these cases, the emblements growing upon

(a) Co. Litt. 351, a.

^ For the statutes affecting the rights and liabilities of married women
see note at the end of this lecture.

* During her life he is so far master of i-t as to receive the rents and profits.

Bac. Abr. Tit. Bar. & Fern.; 1 Roper Hus. & W. ch. 2d.; Bailey v. Duncan,
4 Monr. 260; Weller v. Baker, 2 Wils. 423; Kenney v. Udall, 3 Cow, 590;
but it may be taken away. The interest may be taken on an execution
against him. Mattock v. Stearns, 9 Vt. 326.

In Georgia it would seem that all the wife's real estate owned by her before
marriage vests in the husband in the same manner that personalty does, and
in case of herdecease intestate it passes and is distributed as personsal estate.

See Cobb's Digest of 1851, pp. 305-6. This occupation of it, is evidence of re-

duction into possession, if reduction is necessary in such a case. Koyston v.

Royston, 21 Ga. 161, A husband may give his wife till his property and it

will be free from his subsequent debts. Horn v. Ross, 20 Ga. 210.

His estate as tenant by the curtesy may be conveyed. Thrask v. Patterson,
29 Me. 502. If he should convey the fee, a life estate will only pass to the
purchaser. Miller v. Shackleford. 3 Dana (Ky.), 291.

ycc for the statutory provisions, the note at the end of this lecture.

182



Lee. XXVIII.] OF THE KIGIITS OV PERSONS. * 131

the land, at the termination of the husband's estate, go to him,

or his representatives.^

Daring the continuance of the life estate of the husband, ^he

sues in his own name for an injuiry to the profits of the land; but

for an injury to the inheritance, the wife must join in the suit,

and if the husband dies before recovery, the right of action sur-

vives to the wife (a)/ If the husband himself commits waste, the

coverture is a suspension of the common law remedy of the wife

against him. The husband has an interest in the freehold estate

of his life, which may be seised and sold on execution, and if the

assignee, or creditor of the husband, who takes possession of the

estate, on a sale on execution of his freehold interest, commits

waste, the wife has her action against him, in which the husband

must join; for though such assignee succeeds to the husband's

right to the rents and profits, ho cannot commit waste with im-

(rt) Weller and others v. Baker, 2 Wils. Rep. 423, 424. It is there said to

be difficalt to reconcile the cases, as to the joinder of husband and wife, in"

actions relating to the land.
^ If, during her lifb real estate is converted by operation of law, into per-

sonal estate, the conversion will be treated as her own. Graham v. Dickin-
son, 3 Barb. Ch. 170. But see as tq Maryland, Taggart y. Boldin, 10 Md. 104.

If husband and wife join in a conveyance of her real estate to trustees for

their use the husband takes absolute control of the proceeds of sale. Siterv.

McClanachan, 2 Gratt. (Va.) 280.

As to his right as tenant bv the curtesy, see Davis v. Mason, 1 Peters' U.
B. 503; Gentry u. Wagstatf, 3bev. N. C. 270; Jackson v. Sellick, 8 John. 202;

De Grey v. Richardson, 3 Atk. 469; Green v. Liter, SCranch, 249. In order

to entitle him at common lavr, to such an estate, there must be a legal mar-
riage, the wife must be seised of an estate of freehold; issue must be born
alive capable of inheriting, and the wife must be dead. In Pennsylvania it

is not necessary under Stat. 8 April, 1833, that there should be issue of the
marriage, and it is not generally accepted that there should be actual seisin

on the part of the wife, constructive seisin being held sufficient where there

is no adverse possession. Kline v. Beebe, 6 Conn. 494; Bush v. Bradlee, 4
Day, 298; Stoolfoos v. Jenkins, 8 S. & R. 175; Ellsworth v. Cook, 8 Paige,

643; McCorry v. King, 3 Humphrey, 267; Davis v. Mason, 1 Peters, S. C. 507.

But where there is adverse possession she must be seised. Mercer's Lessee v.

Selden, 1 Howard, S. C. 54. Curtesy does not attach to a reversion. Stod-

dard V. Gibbs, 1 Sumner, 263. Nor to trust estates. Chew v. Comrs of
Southwark, 5 Rawle, 161. The right of the husband to curtesy out of equi-

table estates is mostly governed by statute. 1 Greeul. Cruise, 157, 812; Page's
estate, 25 P. F. Smith, 87.

If they are divorced and the husband has sown the land before decree, he
is entitled to the emblements. Oland's Case, 5 Rep. 116. See also Mattock v.

Stearns, 9 Vt. 326. At common law the lease by a husband of the wife's

lands operates so as to give the tenant the right to emblements. Mooney's
Case, 2 Vern, 322; Gould v. Webster, 1 Tyler (Vt.), 409.

^ The rents, issues and profits of her lands accruing during coverture belong
t > him absolutely at common law and he can sue alone therefor, and after

her decease maintain an action for use and occupation. Clapp v. Houghton,
10 Pick. 463; Jones v. Patterson, 11 Barb. 572.
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ponity (a). So, also, the heir of the wife may sue the husband

for the waste, and no doubt the court of chancery would stay by

injunction the husband's waste, on behalf of the wife herself. But

it seems, that from want of privity, the heir of the wife cannot

bring an action of waste against the assignee of the husband,

though it may be brought against the husband himself, for waste

done by his assignee, and he shall recover the land of the as-

signee (6). The subtle distinction in Walker^s case (c), and which

we have followed, was, that if the tenant by the curtesy assigns

over his estate, the heir of the wife can sue him for waste

[
* 132 ] done after the assignment; but if the heir * grants over

the reversion, the grantee cannot sue the husband, for

the privity of the action is destroyed. He can only sue the as-

signee of the husband, for as between them there is a privity of

estate.

If an estate in land be given to the husband and wife, or a joint

purchase- be made by them during coverture, they are not pro-

perly joint tenants, nor tenants in common, for they are but one

person in law, and cannot take by moieties. They are both

seised of the entirety, and neither can sell without the consent of

the other, and the survivor takes the whole.^ This species of ten-

ancy arises from the unity of husband and wife, and it applies to

an estate in fee, for life, or for years. If the grant be made to

the husband and wife and B., or to the husband and wife and B.

and C, the grantees are all joint tenants as between themselves,

but the husband and wife are tenants by entireties, as between

each other; and as for all the purposes of ownership, the husband

and wife are but one person in law, they take only a moiety of

the land in the one case, and only a third of it in the other (rf).*"

(rt) Bab and Wife v. Perley, 1 Greenleafs Bep. 6. Mattocks v. Stearns, 9
Vermont R. 326.

(6) Bates v. Shraeder, 115 Johm. Rep. 260. (f) 3 Co. 22.

id) Litt. sec. 291. Barber?'. Harris, l.l Johnson, 617.
' See hereon Hardinjjc ''• Springer, 2 Sheplay, 407. The right of survivor-

ship accrues to the wife, in Pennsylvania, as before the statute passed in

1848 in that state. Stuokey v. Keefe, 2 Casey, 297; Bates v. Seeley, 10

Wright, 248; Diver v. Diver, 6 P. F. Smitli, 109; Koss r. Garrison, 1 Dana,

35; Rogers v. Grider, Id. 243. In Ohio they take as tenants in common.
Sergeant v. Steinberger, 2 Ohio, 305.

^° Johnson v. Hart, G Watts & S. 319. The tenancy by entireties can only

arise where the conveyance is made to them during marriage. Co. Litt, 187,

b. Wlien the marriage is dissolved by divorce the tenancy is dissolved, and
they become tenants in common. At least this would seem to he the law in

Tennessee. Ames v. Norman, 4 Siieed, 683, 696. Sec 2 Bishop Marr & Div.

I 716.
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If they are tenants by entireties of a term for years, the husband

may alien the entirety so as to bind the wife (a). The same

words of conveyance,whichwould make two other persons joint ten-

ants,will make the husband and wife tenants of the entirety. This is

a nice distinction laid down in the old books, and it con-

tinues to this day to be the law (6)." * The husband [
* 133]

alone may grant or charge the wife's land during their

joint lives,'" and if he be tenant by the curtesy, during his own

life. He cannot alien or encumber it, if it be a freehold estate,

so as to prevent the wife, or her heirs, after his death, from en-

joying it, discharged from his debts and engagements.'^ But

(a) Grute v. Locroft. Cro. EUz. 287. When husband and wife hold the
entirety with right of survivorship he cannot alien the entire estate, but the
husband may execute a mortgage of his interest, or he may make a lease in

his own name, or join with his wife. Jackson v. M'Connell, 19 Wendell, 175.

In the State of Ohio, no joint tenancy exists, and the doctrine of survivor-

ship is unknown, even as to a devise to husband and wife, and they take as

tenants in common, and not as tenants of the entirety. Sergeant v. Steen-

berger, 2 Ohio Hep. 305.

(b) Litt sec. 291, 605. Co. Lilt. 187, b, 188. a, 351. Bro. Abr. tit. Cut in

vita, 8, 2, Blacks. Rep. 1214. Doe v. Parratt, 5 Term Rep. 652. 16 Johns.

Rep. 115, 5 Johns. Ch. Rep. 437. Barber*;. Harris, 15 Wendell, 615. Den v.

Ilardenbergh, 5 Halsted^s Rep. 42. 3 Randolph'' s Rep. 179. 5 Mass. Rep. 523.

1 Dana's Kentucky Rep. 37, 243. Taul v. Campbell, 7 Yerger, 319. Den v.

Whitemore, 2 Dev. & Bat. 537. Greenlaw v. Greenlaw, 13 Maine R. 186,

Weston, Ch. J. See infra, vol. iv. p. 362. Mr. Preston (Abstracts of Title,

vol. ii. p. 41, )|says, that as the law is now understood, husband and wife may,
by express words, be made tenants in common, by a gift to them during cov-

erture. The law in the text does not exist in Connecticut, but the husband
and wife are joint tenants in such a case, and the husband may alone convey
his interest. Whittlesey v. Fuller, 11 Conn. R. 337.

^^ Mr. Preston's opinion has been doubted. See Diasv. Glover, Hoffman,
Ch. 71. In Pennsylvania the common law rule prevails, and they are seised

of the entirety though the conveyance in terms is to them ''as tenants in com-
mon and not as joint tenants." Stuckey v. Keefe's Executors, 26 Pa. St. 397:

Fairchild v. Ciiistalleaux, 1 Pa. 176. In New York the court of appeal has
held that they neither take as tenants in common or as joint tenants, but
both are seised of the entirety, and neither can dispose of iil^y part without
the consent of the other, and the survivor takes the whole. Torrey v. Torrey,

14 N. Y. 430; Wright i\ Sealer, 20 Id. 320. And the Supreme Court has
recognized the common law doctrine; Barber ik Harris, 15 Wend. 615. Jack-
son V. Stevens, 16 Johns. 110; and see Dickenson v. Code wise, 1 Sand Ch.

214; Rogers v. Benson, 5 Johns. Chy. 431.

It has been recently held in Kansas that in a conveyance to husband
and wife they take by entireties, and that the rights of the survivor are not
changed by statute in that state. Baker v. Stuart, 2 L. R. A. 434 (Kans.),

and the elaborate note thereto, in which the reader will find the rules and
laws of the several states fully set forth.

'•^ Buttertield v. Butterfield, 3 Ind. 203; but such rights cease on an ab-

solute divorce being pronounced. Stearns v. Stearns, 10 Ohio, 540; Oldham v.

Henderson, 5 Dana, 256.
^^ His conveyance or mortgage passes only his life estate or the joint life

estate of himself and wife and no more. Shackleford v. Miller, 3 Dana, 291.
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from the authorities, when closely examined, says Mr. Preston (a),

it seems, that the husband has the power to transfer the whole

estate of his wife, and the estate will be in the alienee of the hus-

band, subject to the right of entry of the wife, or her heirs, and

which entry is necessary to revest the estate after the husband

discontinues it. She was driven at common law to her writ of

right, as her only remedy; but Lord Coke says (6), he found that

in the times of Bracton and Fleta, the writ of entry cut in vita,

was given to the wife, upon the alienation of her husband, and

this was her only remedy in the age of Littleton (c). The writ

became obsolete after the remedial statute of 82 Hen. VIIL c. 28,

which reserved to the wife her right of entry, notwithstanding her

husband's alienation; and the writ of entry lay even if she had

joined with her husband in a conveyance by feoffment, or bargain

and sale, for such conveyances were deemed the sole act of the

husband, as the wife was not separately examined (c^).'*

(2.) To her life estate.

[*134] *If the wife, at the time of the marriage^ hath an estate

for her life, or for the life of another person, the husband

(rt) Essay on Abstracts of Title, vol. i. p. 334, 435, 436. Sergeant Williams,
in his note to Waller v. Hill. 2 SamuL 180, n. 81, concludes that as estates for

life being freehold estates, and commencing by livery of seisin, could only
be avoided by entry, leases for life by the husband were voidable only, bnt
that leases for term of years were absolutely void on the husband's death,
and this Chancellor .Johnson considers the better doctrine, and this, I think,
is the correct conclusion. Brown v. Lindsay, 2 HilVs S. C. Ch. R. 544.

(6) 2 Inst. 343.

(c) Litt. sec. 504. The extent of the remedy under this ancient writ, may
be seen in Bro. Ahr. tit. Cui in lita, and F. N. B. 193, h. t.

(d) Co. Litt. 326, a. The statute of 32 Hen. VIII. was re-enacted in New
York, in 1787, by act, 10th sess. ch. 48. But it does not appear in the re-

vision of 1830, and the action of ejectment was doubtless deemed commen-
surate with every right to the recovery of land. New York Kecised Sfatut 's,

vol. ii. p. 303. In New Jersey, by statute, it is declared that the husband
can d.) no act or make any default to affect or work any prejudice to the
wife's inheritance or freehold, and after his death she may lawfully enter
and hold the same notwithstanding. E'mcr\>< Dig. 77. This is the universal
law on the subject. In Maryland, under the statute of 1786, thd husband
ma}' elect, in right of his wife, to take her ancestor's lands at the valuation
of commissioners, and pay or give bonds to the coheirs of the wife for their
just prop;)rtions of the estate, artd that electi(m vests in him the fee as a pur-
chaser, to the exclusion of the wifo. Stevens?'. Richardson. 6 IFtrr. d- Johns.

Rep. 156. In Miller v. Shackleford. 4 Dina, 27H, it was held, that a woman,
whose estate had been wrongfully aliened by her hus])and, might recover it

in ejectment after his death, without notice to the tenant to (juit. and no ac-

quiescence in the tenant's holding, sli.)rt of 20 years, would bar her.
'* The statute is still in force in Massachusetts as ''modifyiug.aud amend-

ing the common law." Bruce v. Wood, 1 Metcalf, 542.
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becomes seised of such an estate in right of his wife, and is en-

titled to the profits during the marriage. On the death of the

wife, the estate for her own life is gone, and the husband has no

farther interest in it. But if she have an estate for the life of

another person, who survives her, the husband becomes a special

occupant of the land during the life of such other person. After

the estate for life has ended, the land goes to the person entitled

in reversion or remainder, and the husband, quasi husband, has

no more concern with it. This estate the husband can only sell

or charge to the extent of his interest in it, and his representa-

tives take as emblements the crops growing at his death.

(3.) To her chattels real.

The husband, upon marriage, becomes possessed, also, of the

chattels real of the wife, as leases for years, and the law gives

him power, without her, to sell, assign, mortgage, or otherwise

dispose of the same as he pleases, by any act in his lifetime (a);

except it be such an interest as the wife hath, by the provision

or consent of her husband, by way of settlement (6). Such chat-

tels real are also liable to be sold on execution for his debts.'^ If

he makes no disposition of the same in his lifetime, he cannot

devise the chattels real by will (c); and the wife, after his death,

will take the same in her own right, without being executrix or

administratrix to her husband. If he grants a rent charge out of

the same, without altering the estate, the rent charge becomes

void at his death. If he survives his wife, the law gives him her

chattels real, absolutely, by survivorship; for he was in

possession of the chattel *real during the coverture, by [
* 135 ]

a kind of joint tenancy with the wife {d).

(4.) To her choses in action.

As to debts due to the wife, at the time of her marriage, or

afterwards, by bond, note, or otherwise, and which are termed

choses in action, the husband has power to sue for and recover

(a) Co. Litt. 46, h.

(ft) Sir Edward Turner's case, 1 Vern. 7.

[c) Co. Litt. 351 , a.

(d) Co. Litt. 351, b. Butler's note, 304, to Co. Lift. lib. .3, 351, a. 1 Rot.
Ahr. 345, pi. 40.

^^ The wife's title is thus transferred by operation of law to the creditor.
Dale V. Alexander, 1 Wash. 30. An assignment of them will bind her even
though made without consideration, and an assignment in like manner of a
judgment extended on elegit will bind her. 3 P. Wms. 200.
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the same; and when recovered, and reduced to possession, and

not otherwise, it is evidence of a conversion of the same to his

own use, and the money becomes in most cases absolutely his

own (a)." The rule is the same, if a legacy or distributive share

accrues to the wife during coverture (b).^^ So, he has power to

{a) The reduction of the wife's choses in action into possession by the hus-
band is not in all cases conclusive, though it is prima facie evidence of the
conversion of it, for there may be satisfactory proof that he took and held
the money as her trustee, and for which he would be accountable. Estate
of Hinds, 5 Wheaion, 138. ^^

{b) Garforth v. Bradley, 2 Vcseij, fien. 675. Schuyler v. Hoyle, 5 Johns. Ch.

Rep. 196. Haviland v. Bloom, 6 Ihid. 178. Carr v. Taylor, 10 Vesey, 578.
Wildman v. Wildman, 9 Ibid. 174.

^6 See Gochenanr's Este., 23 Pa. 460, and Gray's Este., 1 Pa. 329. He may
so treat it as to render himself and heirs liable as trustee for her separate
use. Resor v. Kesor, 9 Ind. 347; Totten v. McManus, 5 Id. 407. When an
agreement is to pay to husband and wife during the life of the longest liver,

a given sum she takes by survivorship and may assign it. Prindel v. Ca-
ruthers, 15 N. Y. 425. See also Pike v. Collins, 33 Me. 38; Wright v. Sadler,

20 N. Y. 323; Stuckey v. Keefe's Executors, 26 Pa. 397; Torrey v. Torrey,
4 Vern. 430.

^' Very often it is a difficult question to determine what acts of the hus-
band will amount to a reduction into possession, but the mere possession
of the instrument is not sufficient. Hartman v. Dowdel, 1 Rawle, 279; La-
tourette v. Williams, 1 Barb. 9; Hall y. Young, 37 N. H. 134. There must be
a positive act. Barber v. Slade, 30 Vt. 192; Tritt's Admor. v. Calwell's Ad-
mors. 31 Pa. 233; Holmes v. Holmes, 2 Wms. (28 Vt.) 765; the money must
be actually received by him or his agent for his use; or a judgment must be
recovered and execution issued in the name of the husband and wife or in

his name alone. A mere intention is not sufficient. Blunt v. Bestland, 5
Ves. 515. Nor is the mere receipt of interest. Stanwood v. Stanwood, 17
Mass. 57; Hunt v. Stevens, 51 Eng. C. L. 939. Nor the mere fact ofjoining
the wife in a receipt for the principal. Timbres v. Katz, 6 W. & S. 290;
Burnham v. Bennett, 9 Jur. 888.

His act must be sucl^ as will change the property, or divest the wife's

right. If his action clearly shows an intention to use it as his own, as

mortgaging, procuring a judgment in his own name, appointing another to

receive it if such person actually does so will be sufficient. Stewart's App.,
3 W. & S. 376; Forrest v. Warrington, 2 Dessau, 254.

In Dald v. Geiger, 2 Gratt. 98, it was held that the wife's chose in action

are liable to the claims of the husband's creditors, notwithstnnding a settle-

ment of them upon the wife with the husband's consent without their being
reduced into possession. It would seem that a promissory note given to the
wife during coverture is not a personal chattel vesting in the husband abso-
lutely, and will survive to her unless reduced into possession. Gaters v.

Madely, 6 M. & W. 423; Richards v. Richards, 22 Eng. C. L. 121; Scarpil-

lim V. Atcheson, 53 Id. 874. See, however, Savage v. King, 17 Me. 301;
Commonwealth v. Manly, 12 Pick. 173; Swan v. Gray, 1 Hay. (N. C. ) 3;

Jones V. Warren, 4 Dana, 333; Little v. Marsh, 2 Ired. Eq. 18; Cornwall r.

Hoyt, 7 Conn. 420; Middleton v. Mather, Id. 598, where the contrary is held.

^^See, further. Hapgood v. Houghton, 22 Pick. 480; Poindextcr r. Black-
burn, 1 Ired. 330; Snowhill v. Snowhill, 1 Green. Ch. 30. It would still

seem to be a vexed question whether the husband's creditors can subject

to his debts a legacy acciuired dining coverture, and to which the hus-
band asserts no claim. In Wheeler v. Moore, 13 N, H. 478; Coffin r. Mor-
rill, 2 Foster (N. H.), 352; Gallego v. Gallego, 2 Brock. 287, it Avas held they

ISS



Lee. XXVIII.] OF THE RIGHTS OF PERSONS. * 135

release and discharge the debts, and to change the securities, with

the consent of the debtor (a). But if he dies before he recovers

the money, or alters the security, the wife will be entitled to

the debts in her own right, without administering on his

estate, or holding the same as assets for his debts. '^ If his wife

dies, and he survives her, before he has reduced the chose in

action to possession, it does not strictly survive to him; but he is

entitled to recover the same to his own use, by acting as her ad-

ministrator (6).^° By the statute of distributions of 22 and 23

(a) The husband may release his wife's choses in action, even those in re-

mainder or expectency, which may possibly fall in during the marriage. 1

Hopo- on Husband and Wife, 227, 237.

[b) Garforth r. Bradley, 2 Vesey, 675. Lord Tenderden, in Richards v

•Richards, 2 B. <& Adolphus, 447.

could not, while in Wheeler v. Bowen, 20 Pick. 563; Hayward v. Hayward,
Id. 528; Strong v. Smith, 1 Mete. 476; Vance v. McLaughlin, 8 Gratt. 289,
it was held that an attachment of her interest in a legacy in the hands of

the executor created a lien, which the death of the husband during the suit
will defeat. See, also, Hairstonv. Hairston, 2 Jones' Eq. (N. C.) 123; Denson
V. Patton, 19 Geo. 577; Sloper v. Cottrel, 37 Eng. L. & Eq. 89.

In Pennsylvania before the act of of 1848 it was held that a voluntary as-

signment for creditors would not pass the legacy of the wife nor her chose
in action Skinner's App., 5 Pa. 262; Helfrich v. Oljermyer, 15 Pa. 113; and
an assignment by a husband, who had deserted his wife, pending divorce
proceedings, for the purpose of barring her right of survivorship does not
divest her title. Knapp u Scholl, 10 Pa. 193.

^^ If the husband takes a security in the wife's name, it con.stitutes a
gift, and its retention in his custody is a delivery to him, and upon his
death it belongs to her absolutely and not to his estate. Scott v. Simes,
10 Bosw. 314. In Richards v. Richards, 22 Eng. C. L. 119, where the wife
was an administratrix, and as such lent her husband money, taking as se-

curity the promissory note of himself and two others, it was held she could
after his decease sue upon it, as it was a chose in action which survived to her.

See. also, Dummer p. Pitcher, 5 Simons, 35; Gibson v. Todd, 1 Rawle, 455. A
voluntary assignment without consideration is no bar to her survivorship.
Carroll, v. Carroll, 11 Wheat. 131; Parsons v. Parsons, 9 N. H. 321. The
right of a wife in the personal estate of her deceased husband is a mere chose
in action before a division thereof, and if she marries again and her second
husband dies without reducing it into possession it survives to her. Har-
per V. Archer, 8 Sme. & Marsh. 229; Clark v. McCreary, 12 Id. 347.

'^^ In Hendrin v. Colgin, 4 Munf 233, it was held that if a husband ob-
tains possession of the wife's personal property without taking out letters of
administration he may retain it as against her next of kin. In case the
wife's next of km administer he will be a trustee for the husband or his rep-
resentatives should the husband die before taking out administration. Stew-
art V. Stewart, 7 Johns. Chy. 229; Clark v. Clark, 6 Watts & Sergt. 85: In
Ferrer v The Commonwealth, 8 Sergt. & Rawle, 315, it was held that he is

not entitled as administrator to her share of the proceeds of real estate sold
by order of the orphan s court after her decease though the order was made
before her death, but he would be entitled to his estate as tenant by the
curtesy. Alifcr, if the wife had died alter sale. Huett v. Fisher, 1 Har. &
Gib. SS] Leadenham v. Nicholson, Id. 267. In Jones v. Brown, 37 N. H.
439 it was held that although a husband had allowed a wife to retain and
control personal property she had before marriage, he is entitled to admin-
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Charles II., and the 25th section of the statute of 29 Charles II.

c. 3, in explanation thereof, and which have in substance been re-

enacted in New York (a) and the other states of the Union, the

husbands of femes covert who die intestate, have a right to ad-

minister upon their personal estate, and to recover and enjoy the

same. Under the statute, it is held, that the husband is entitled,

for his own benefits, jure mariti, to administer, and to take all

her chattels real, things in action, and every other species of per-

sonal property, whether reduced to possession, or contingent, or

recoverable only by suit (6). But if the wife leaves choses in

action not reduced to possession in the wife's life, the husband

will be liable for her debts dum sola, to that extent; for

[*136j those c/io.ses in oc^zowwill be assets in his hands (c).^^ *It

is also settled, that if the husband, who has survived his

wife, dies before he has recovered the choses in action, his repre-

sentatives are entitled to that species of property; and in New
York it would seem (though it would be contrary to the English

rule), that the right of administration follows the right of

the estate, and is to be granted to the next of kin of the hus-

band; and the representatives of the husband, who administer

upon the assets of the wife remaining unadministered, are liable

for her debts to her creditors, in preference to the creditors of

{a) N. V. Revised Statutes, vol. ii. p. 75, sec. 29. Ibid. 98, sec. 79.

[b) Whitaker v. Whitaker, 6 Johni^. Rep. 112. The statute of 29 Charles
II., ch. 3, sec. 25, left the effects of femes covert as at common law; and the
right of the husband, at common law, was not only to administer, but to en-

joy exclusively the effects of his deceased wife. 2 Blacks. Com. 515, 516.

Hoskins v. Miller, 2 Dev. N. C. Rep. 360, It seems to be the settled rule,

that if the husband is reduced to the necessity of suing either at law or in

equity in order to recover his deceased wife's choses in action, he must first

administer on her estate and sue in the capacity of administrator.

(c) Heard v. Stanford, 3 P. Wms. 409, 411. Cases temp. Talb. 173, S. C.

He is only liable as administrator on the estate of the wife for her debts, to

the extent of the assets received by him. N. Y. Revised Statutes, vol. ii. p. 75.

istration and to keep the balance. It would also seem that his representa-

tives are entitled to choses in action not reduced into possession. Vestervelt

V. Gregg, 12 N. Y. 206; Valence v. Bausch, 28 Barb. 633; Lee r. Wheeler, 4

Ga. 541. See Farrie's App., 23 Pa. St. 29, where it was held that a devise

of real and personal estate to a married wt)man for her sole and separate use

"not to be liable for her husband's debts, nor subject to curtesy or any legal

estate or material rights " did not exclude his right to administration under
the intestate laws.

*

"^^ If he takes out letters of administration, he will be presumed to have
assets in his hands sufficient to satisfy her debts and will ])e liable therefor.

New York Rev. Stat. 5 ed. vol. 3, ch. 6, sec. 29. If he intermeddles with
the estate without taking out administration he will be liable for her debts.

Lockwood V. Stockholm, 11 Paige, 87.
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the husband (a).'" So, if after the husband has administered in

part on his wife's estate, and dies, and administration de bonis

non of the wife should be obtained by a third person, or by the

next of kin of the wife, he would be deemed a mere trustee for

the representatives of the husband (b).'^^

It has been considerably discussed in the books, by what title

the husband, surviving his wife, takes her choses in action. It

has often been said, that he takes by the statute of distributions

as her next of kin. But, from the language of the English courts,

it would seem to be more proper to say, that he takes under the

statute of distributions as husband, with a right in that capacity

to administer for his own benefit; for in the ordinary sense,

neither the husband nor wife can be said to be next of kiyi to the

other {c)}'

What will amount to a change of property in action belonging

to the wife, so as to prevent it from going back to the wife in

case she survives her husband, was discussed- in the case of

Schuyler v. Hoyle (d).^^ It was there shown, that the husband
may assign, for a valuable consideration, his wife's choses in

action to a creditor, free from the wife's contingent

*right of survivorship. The doctrine that the husband [
* 137 ]

may assign the wife's chose in action for a valuable con-

sideration, and thereby bar her of her right of survivorship in

the debt, but subject, nevertheless, to the wife's equity, has been

frequently declared, and is understood to be the rule best sus-

tained by authority. Such an appropriation of the property is

the exercise of an act of ownership for a valuable purpose, and
an actual appropriation of the chattel which the husband had a

(a) New York Revised Sfahttes, vol. ii. p. 75, sec. 29.

(6) Butler's note, 304, to lib. 3, Co. Litt. Elliott v. Collier, 3 Alk. Rep. 526.
Spencer, J., 6 Johns. Rep. 118. 1 Haf/ff. Eccl. Rep. 341. Betts v. Kimpton,
2 B. <& Adolphus, 273. See, also, Hunter v. Hallett, 1 Edw. Ch. Rep. 388, and
infra, p. 411, 412.

(c) 3 Vesey, 246, 247. 14 Ibid. 381, 382. 15 Ibid. 537. 18 Ibid. 49, 55, 56.
[d) 5 Johns. Ch. Rep. 196.
" In Ohio the husband is not next of kin to his wife. Dixon v. Dixon, 7

Ohio St. 432; Hoop v. Plummer, 14 Id. 448.
^•' In Ohio he cannot collect a legacy in his own right, accruing to the wife

(luring coverture; after the decease oif the wife he must administer and ac-
count to the creditors and the heirs. Curry v. Fullerton, 14 Ohio, 100.

^^ See upon the subject generally, Harleston v. Lvnch, 1 Desau. ch. 244;
Rogers v. Krebs, 6 Har. & John. 31; Hammond v. Steer, 2 Gill & John. 81.

^^ See note 17 ante. The taking of the dividends of stock standing in her
name does not reduce the stock into possession. Burr v. Sherman, 3 Bradf.
(N. Y.) 85.
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right to make (a).^° But a voluntary assignment by the husband
of the wife's choses in action without consideration, will not bind

her, if she survives him (6)." The rule is, that if the husband
appoints an attorney to receive the money, and he receives it,

or if he mortgages the wife's c/ioses in action, or assigns them
without reservation, for a valuable consideration, or if he recovers

her debt by a suit in his own name, or if he releases the debt; in

all these cases, upon his death, the right of survivorship in the

wife, to the property, ceases. And if the husband obtains a judg-

ment or decree, as to money to which he was entitled in right

of his wife, and the suit was in his own name alone, the property

vests in him by the recovery, and is so changed as to take away
the right of survivorship in the wiie. If the suit was

[*138] in their joint names, and he died *before he had re-

duced the property to possession, the wife as survivor,

would take the benefit of recovery (c).^^ It is settled, that in a

suit in chancery, by the husband, to recover a legacy, or distribu-

tive share due to the wife, she must be made a party with him,

and then the court will require the husband to make a suitable

provision for the wife out of the property. The court of chan-

(a) Carteret v. Paschal, 3 P. Wms. 197. Bates v. Dandy, 2 Atk. Rep. 206,
S. C. 3 RusseVs Rep. 65, note. Jewson v. Moulson, 2 Atk. 417. Earl ot
Salisbury v. Newton. 1 Eden's Rep. 370. Sir William Grant, in Mitford v.

Mitford, 9 Vesey, 87. Johnson v. Johnson, 1 Jack, tfc Walk. 456. Schuyler v.

Hoyle, above cited. Kenny v. Udall, 5 Johnfi. Ch. Rep. 464, S. C. 5 Cowan's
Rep. 597. Siter and Another, Guardians of Jordan, 4 Rawle's Rep. 468. In
this last case the assitjnment was sustained, not strictly as an assignment
for a valuable consideration enuring to the husband, but on the very meri-
torious ground that the assignment of the wife's chose in action to trustees
was for the benefit of her and her child. It was a reasonable anticipation
by settlement, of a provision for the wile's equity, and valid in equity,
though the fund was not reduced to possession before the execution of the
assignment.

(h) Burnet v. Kinnaston, 2 Vern. Rep. 401. Sir William Grant, in Mit-
ford V. Mitford, 9 Vesey, 87. Sir Thomas Plumer, in Johnson v. Johnson, 1

Jac. & Walk. 456. Jewson v. Moulson, 2 Atk. Rep. 4^0. Saddington v.

Kinsman, 1 Bro. 44. Hartman v. Dowdel, 1 Rawle's Rep. 279.
(e) Milliard v. Hambridge, Alle^n's Rep. 36. Lord Hardwicke, in Gar-

forth V. Bradley, 2 Vesey, 675. M'Dowl v. Charles, 6 Johns. Ch. Rep. 132.
2" Johnson r. Johnson, 1 Jac. & Walk. 456; Jewson v. Moulson, 2 Atk. 417.

Kenny v. Udall, 5 John. Ch. 464; S. C. 3 Cow. 590; Krumbaar v. Burt, 2
Wash. C. C. 406; Lodge v. Hamilton, 2 Sergt. & R. 325; Ashley v. Ashley,
1 Collyer, 553.

"Stamper v. Barber, 5 Madd. 157; Cassell v. Carroll, 11 Wheat. 134; Sear-
ing V. Searing, 4 Paige 283; Tritt's Admr. r. Colwell, 31 Pa. 228; Webb's
App., 21 Pa. 248; Westervelt v. Gregg, 12 N. Y. (2 Kern) 202; Smilies' App.,
22 Pa. 130.

'^ See note 25 ante.
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eery has always discovered an anxiety to provide for the wife oat

of her property in action, which the husband may seek to recover.

If he takes possession in the character of trustee, and not of hus-

band, it is not such a possession as will bar the right of the wife

to the property if she survives him. The property must come

under the actual control and possession of the husband, quasi

husband, or the wife will take as survivor, instead of the personal

representatives of the husband.

A general assignment in bankruptcy, or under insolvent law5^,

passes the wife's property, and her choses in action, but subject

to her right of survivorship; and if the husband dies before the

assignees have reduced the property to possession, it will survive^

to the wife, for the assignees possess the same rights as the hus-

band before the bankruptcy, and none other (a).^ It has been,

accordingly, held, that a legacy in stock was not reduced to pos-

session by such an assignment, so^as to bar the wife's right of

survivorship, and the wife took it by survivorship as against the

assignees (6).^

{a) Mitford v. Mitford, 9 Vesey, 87. Jewson v. Moulson, 2 Atk. Rep. 420.

Gayner v. Wilkinson, Dickenf^^ Rep. 491. Saddington v. Kinsman, 1 Bro. C.

C. 44. Van Epps v. Van Deusen, 4 Paige^s Rep. 64. Pierce v. Thornely, 2
Simons' Rep. 167. It is well settled, that at law, an assignment in bank-
ruptcy will, of itself, bar the wife's contingent right of survivorship in a
chose in action. Miles v. Williams. 1 P. Wmfi, 249, in K. B. Bosvil r.

Brander, 1 P. Wins. 458, in K. B. Michell v. Hughes, 6 Bing. Rep. 689.

(6) Pierce r. Thornely, 2 Simons'' Rep. 167, 180. It is difficult to reconcile

the more ancient with the recent English equity cases, on the subject of the
effect to be given to the husband's assignment of the wife's choses in action.

Thus, in the cases of Chandos v. Talbot, 2 P. Wms. 601 ; Bates v. Dandy, 2
Atk. Rep. 206, and Hawkyns v. Obyn, ibid. 549, the language is, that a con-
tingent interest, or the possibility of a term, or a speciHc possibility of the
wife, may be assigned by the husband for a valuable consideration, so as to

bind his wife. But in Hornsby t'. Lee, 2 Madd. CJi Rep. 16: Purdew v. Jack-
son, 1 Russe.lVs Rep. 70, and Honner v. Morton. 3 ibid. 65, it is held, that the
husband's assignment of the wife's rerersionary interest will not bar her
right as his survivor, provided the interest continues reversionary to his
death. So, Sir William Grant, in Mitford r. Mitford, 9 Vesey, 87, doubted
the soundness of the rule, that the husband's assignment for a valuable ccn-

''''See, however, Pardew v. Jackson, 1 Russell, 70, where it was held that
in chancery tlie wife's equity still remains under such an assignment. In
New York, in Vanderheyden v. Mallory, 1 Comst. 452. it Avas held that the
husband's discharge in bankruptcy is no discharge of the wife in equity, and
that after coverture her separate estate will be liable for lier debts dum sola.

^•^In Tennessee it has been held, Bagg v. Franklin, 4 Sneed, 129, that
where a husband, having sold his wife's remainder or revei'sionary interest
in property, gets possession by himself or his assignee during his life, UT)on
the termination of the particular estate, the sale will bind the wife.

See Pardew v. Jackson, 1 Russel. affirmed; Ellison v. Ellison, 13 Sim. 309:
Morley v. Wright, 11 Ves. 19; Ashley v. Ashley, 1 Colly, 553; and cases
cit«d note 27, ante.

13 VOL. II. KENT. 193



* 138 OF THE RIGHTS OF PERSONS. [Part IV.

The wife's equity to a reasonable provision out of her properly

for the support of herself and her children, makes a distinguished

figure in the modern chancery cases, which relate to the claims of

the husband upon the property of his wife in action. If the

husband wants the aid of chancery to enable him to get posses-

sideration passed the wile's chose in action, freed from her contingent right
of survivorship, because, in that case, the purchaser woukl take a greater
right than the husband had. He admitted, however, that a distinction was
constantly taken between assignments in bankruptcy, or by operation of
law, and a particular assignee for a specific consideration. And in Hornsby v.

Lee, Sir Th. Plnmer considered, that a particular assignee was not better oflf

in this respect than a general assignee in bankruptcy. Afterwards, in Par-
dew V. Jackson, 1 EusseWs Rep. 76, the subject was discussed and re-argued
with great ability, and Sir Th. Plumer, in an elaborate opinion, declared his

adherence to his former opinion, and carried his doctrine out broadly to the
whole extent of it, by holding, that all assignments made by the husband of
the wife's outstanding personal chattels, not then reduced to possession,

whether the assignment be in bankruptcy, or under an insolvent act, or to

trustees for payment of debts, or to a purchaser for a valuable consideration,

pass only the interest which the husband had, subject to the wife's legal

right of survivorship; and the husband could not possibly make an assign-

ment of the reversionary interest of his wife, so as to bar her as survivor,

provided the interest remained reversionary. Sir William Grant, in Merely v.

Wright, 11 Vesey, 12, thought there was great weight in the proposition of

Lord Alvanley, that no assignment by the husband, even for a valuable con-

sideration, could convey more than the right he had to reduce the wife's

outstanding interest into xx>ssession, subject to " the wife's equity;" and
that if the husband died belbre that fact had occurred, the wife's right as

survivor would bar the assignee. Again, in Honner v. Morton, 3 RusseWs
Rep. 65, Lord Chancellor Lyndhurst gave a decided support to the doctrines

of the successive masters of the rolls. Lord Alvanley, Sir William Grant, and
Sir Th. Plumer, so far as the reversionary interest of the wife was in ques-

tion; but he took a distinction between the case in which the husband had
an immediate power at the time of the assignment, of reducing the chose in

actionanto possession, and where he had not. In the first case, the assign-

ment ought, in equity, to be regarded as the actual reduction of the prop-

erty into po.ssession, and a consequent transfer of it, fcr he had the power to

do it, and the assignment amounted to an agreement to do it.

These latter cases were reviewed in Siter and Another, guardians of Jor-

dan, 4 Rmde^s Rep. 468, by Ch J. Gibson, with learning and ability, and
the reasoning of Sir Thomas Plumer, and of Lord Lyndhurst, powerfully
combated. The doctrine of the English cases, that the cfliciency of the as-

signment depends on the previous reduction of the chose in action to posses-

sion, is declared not to be sound, inasmuch as the husband jure mariti has
dominion over the property, as well as the power to reduce it to possession,

and his fair bona fide transier cf it for a valuable consideration passes that

whole dominion, capacity, and title. The husband, by marriage, succeeds

to the wife's x>owe'* of disposal; and the distinction between vested and con-

tingent, or reversionary interests of the wife, in respect to the marital do-

minion and power of transfer of it, is held to be without foundation. The
critical review of the English cases was intended only to show the weak
grounds on which the new theory rested; and the point really decided in

Pennsylvania, and the authority of the case, extend only to prove that an
aasignnient of a wife's chose in action to trustees for the benefit of <he wife

and children, and to place it l)eyond the power of waste by the husband,
was meritorious and valid in equity.
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sion of his wife's property, he must do what is equitable, by mak-

ing a reasonable provision out of it for the maintenance of her

and her children. **' Whether the suit for the wife's debt, legacy,

or portion, be by the husband or by his assignees, the result is

the same, and a proper settlement on the wife must first be made

of a proportion of the property (a). The provision is to be

proportioned, not merely to that part of the equitable portion of

the wife's estate which the husband seeks, but to the whole of

her personal fortune, including what the husband had previously

received.'^ And perhaps chancery ought, on just principles, to

restrain the husband from availing himself of any means, either

at laiv or equity, of possessing himself of the wife's personal

property in action, unless he would make a competent provision

for her. The English rule in equity is, that where there is a suit

in the ecclesiastical courts for subtraction of a legacy, and there

is a married woman to be protected, or a trust to be executed,

the court of chancery will restrain the suit by injunction (b).

{a) Howard v. Moffatt, 2 Johns. Ch. Rep. 206. 1 Eden's Rep. 67, 370, 371.
2 Atk. Rep. 420, 421, 422. 4 Bro. Rep. 1 39. 2 Cox's Cases, 422. 11 Vesey, 17,

20,21. 1 Madd. Ch. Rep. 362. Clancy's Essay, passim. Du vail ?\ Farmers'
Bank of Maryland, 4 Gill. & Johns. Rep. 282. Whitesides v. Dorris, 7 Dana's
R. 106. Perryclear v. Jacobs, 2 Hill's 8. C. Ch. Rep. 509. Like v. Beresford,
3 Vesey, 506. In this last case, the assignment of the wife's interest in bank
stock, to creditors in trust to pay debts, was held to be subject to the wife's
equity, on a bill to enforce the assignment.

{h) Anon. 1 Atk. Rep. 491. Grignion v. Grignion, 1 Hagg. Eccl. Rep. 535.
^' The wife's equity to a settlement may be defined to be the equitable

right of the wife to have settled upon herself and children a suitable pro-
vision out of her estate, whether such estate accrued to her before or since
coverture, whenever her husband cannot obtain possession without the aid
of equity. The court always acts upon the maxim " He who seeks equity
must do equity," and will refuse its aid un4:il such a settlement has been
made. Kenney v. Udall, 3 Cow. 590; Whitesides v. Dorris, 7 Dana, 106;
Penney v. Fellows, 15 Vt. 525; Duvall v. Farmers' Bank of Marvland, 4 Gill.

& John. 282; Duryee v. Browver, 2 McCord (S. C.) Ch. 368;"^ Haviland v.

Bloom, 6 Johns. Ch. (N. Y.) 178.
^- The general rule is to settle one-half. 2 Atk. 423, 3 Ves. Ch. 166. It is

in the discretion of the court to allow her an adequate settlement for herself
and children. Udall v. Kenney, 5 Johns. Ch. (N. Y.) 464; 3 Cow. (N. Y.)
591. Whenever she insists upon her equity it will be extended to her chil-
dren, but it will not extend to them after her decease, it is personal to her.
Howard v. Moffatt, 2 Johns. Chy. 206; Kenney v. Udall, 3 Cow. 590. It the
husband has misconducted himself, or has expended a large part of her for-

tune, or if he has married a ward of court without consent, the court will
decree a settlement of the whole. Browning v. Headley, 2 Rob. (Va.) 340;
Bowling V. Winslow, 5 B. Monr. 31; Barron i\ Barron, 24 Vt. 375.
The right of the children has been held to attach where the wife dies after

decree. Reeve v. Jackson, 2 Dick. 604. And in Holmes v. Franciscus, 2
Bland. 581; Stienmetz r. Halthin, 1 Glyn. & Jam. 68; Mumford v. Murray,
1 Paige, 621 . See, however, Peri'y on Trusts, 1 645, where it would seem
only to attach after decree.
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Chancery will restrain the husband from proceeding in the eccle-

siastical courts for the recovery of the wife's legacy

[ *140 ] until * a provision is made for her (a); and upon that

doctrine, a suit at law for a legacy or distributive skare^

ought equally to be restrained, for such rights in action are of

an equitable nature, and properly of equitable cognizance. The

principle is, that chancery will lay hold of the property of the

wife, as far as it may be in its power, for the purpose of provid-

ing a maintenance for her when she is abandoned by her husband;

and in Dumond v. Magee (6), where the husband had abandoned

his wife for many years, and married another woman, he was held

to have forfeited all just claim to his wife's distributive share of

personal estate inherited by her, and the same was appropriated

by decree to her separate use.^^

This subject was considered, and the principal authorities re-

viewed, in the case of Kenney v. Udall {c). It was there held,

that the wife's equity attached upon her personal property when-

ever it was subject to the jurisdiction of the court, and was the

object of a suit, in any hands to which it might come, or in what-

ever manner it might have been transferred. It makes no differ-

ence whether the application to the court for the property be by

the husband, or his representatives, or assignees, or by the wife,

or her trustee, seeking a provision out of the property. This

equity is equally binding, whether the transfer of the property

be by operation of law, under a commission of bankruptcy, or by

act of the party to general assignees, or to an individual, or

whether the particular transfer was voluntary, or made upon a

(rt) 2 Atk. Bep. 419. Chancery will interpose on a bill filed by, or on be-

half of, the wife, and restrain the husband 6r his assignees from possessing

themselves of the property at law, until a suitable provision be allowed for

her support. Van Epps ?', Van Deusen, 4 Pnige^sRep. 64. But equity will

not, at the suit of the wife, compel a settlement out of a chme in action be-

queathed to her for life, bat not expressed to be for her sole and separate

life, against a pariicnlar assignee for a valuable consideiafiou. The contract of

the husband is excluded only by words showing clearly that the gift was in-

tended to be for her separate use, or in the existence of a case in which he
omits duly to provide for her. Elliott v. Cordell, 5 Madd. Ck. Rip. 119.

Stanton v. Hall, 2 Runs. & Milne's Rep, 175. Tyler v. Lake, Ihid. 183.

(6) 4 Johns. Oh. Rep. 318.

(c) 5 Ibid. 464. 3 Cowen, 590, S. C. Durr r. Browyer. 2 M'Cord's S. C. Ch.

Rep. 368. Duvall v. Farmers' Bunk of Maryland, 1 Oill. & Johns. Rep. 282,

K. P.

^'When the proi)erty even though legal in its nat^ire, l)ecomes the subject

for collateral i)urposes of a suit in e(}uity. her right will attach. 5 My. & Cr.

U7; Barton v. Dean, 2 Ves. Ch. 607; Smith v. Kauo, 303.
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good and valunble consideration, or in payment of a just debt (a).

The court may, also, in its discretion, give the whole, or part only

of the property, to the wife, according to the circumstances of the

case.^* So, again, in Haviland v. Bloom (6), the same

subject * came under consideration, and the rule in [
* 141

J

equity was considered as settled, that the wife's equity

to a suitable provision for the maintenance of herself and her

children, out of her separate estate, lying in action, was a valid

right, and extended not only to property which she owed dum
sola, but to property descended or devised to her during cover-

ture. A new equity arises to the wife upon property newly ac-

quired, and attaches upon it equally as upon that which she

brought with her upon marriage (c).

The wife's equity does not, according to the adjudged cases,

attach, except upon that part of her personal property in action

which the husband cannot acquire without the assistance of a

court of equity. ^^ The rule in equity does not controvert the

legal title of the husband to his wife's personal fortune; and if

he once acquired possession of that property jure mariti, though

it should have been of an equitable nature, chancery will leave him

in undisturbed possession of it. The claim attaches only on that

part of the wife's personal fortune which the husband cannot ac-

quire without the aid of a court of equity. If he can acquire pos-

session of it without a suit at law, or in equity, or by a suit at law,

without the aid of chancery, (except, perhaps, as to legacies, and

portions by will, or inheritance, as has been already suggested,) the

husband will not be disturbed in the exercise of that right {d)}^

But it is unnecessary to pursue this subject more minutely." The

(a) Earl of Salisbury v. Newton, 1 Eden^s Rep. 379. Bosvil v. Brander, 1

P. Wms. 458. (6) 6 Johm. Ch. Rep. 178.

(c) In the case exparte Beresford, 1 Dessau. S. 0. Rep. 263, the court, after a
full discussion, ordered a new settlement in favour of the wife on a new ac-

cession of fortune.

{d) Howard v. Moffatt, 2 Johns. Ch. Rep. 206. Thomas v. Sheppard, 2
M' Cordis S. C. Ch. Rep. 36. In the matter of Anne Walker, 1 Lloyd ct Goold,

159, Cases temp. Plunket.
^* See note 32, atite.

^ The court will only deal with the interest in possession, not in reversion
or remainder; the obligation does not fasten upon the property but upon
the right to receive it. Osborne v. Morgan, 9 Hare, 432, S. C. 41 Eng. Ch.
431; Pickards v. Eoberts, 3 Mad. 384.
^ See Wiles v. Wiles, 3 Md. 1.

^^ See Story's Equity, vol. 2, 635, 6^G, Avherein he says, "It is a vain at-

tempt to ascertain by general reasoning, the natureor extent of the doctrine,
lor it stands upon the practice of the courts. '

'
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cases in chancery to which I have referred, have incorporated

into the equity jurisprudence of New York, all the leading pro-

visions and principles of the English courts of equity on this

head; and though such a protection to the wife cannot be af-

forded in Pennsylvania, where there is no court of

[ *142 J
* chancery (a),^^ yet I presume it exists in those other

states where courts are established with distinct equity

I^owers, according to the English system, or with legal and equit-

able powers united,according to the more generally prevailing prac-

tice in the United States. ^^ It exists in Maryland and Tennessee; and

in the latter state protection is even afforded in their courts of

law (&).*" In North Carolina, if the aid of a court of equity be

required by the husband, to enable him to take possession of his

wife's property, he must make reasonable provision for her; and

the rule is the same when his legal representatives or assignees

claim it. But their decisions go no further, and the wife cannot,

by a suit in equity, stop him, though he be insolvent, from taking

(a) Yohe v. Barnet, 1 Binney, 358. The want of such a power in the Penn-
sylvania courts is deeply regretted by a very intelligent judge. In the mat-
ter of Miller, 1 Ashmead's Rep. 323. But the orphan's court has, by statute,

a limited jurisdiction over the wife's equity.

(6) M'Elhatten v. Howell, 4 Haywood, 19. Duvall v. Farmers' Bank of

Maryland, 4 GilL & Johns. Rep. 282. In Tennessee it has been adjudged
that the wife's equity will be enforced. (1.) When the husband or his as-

signee is asking the aid of a court of equity to reduce her property into pos-

session. (2. ) At the suit of the wife or of her trustee, praying for the pro-

vision. (3.) When the trustee designs or is willing to pay or deliver over
the property to the husband or his assignee without suit In that case all

of them will be enjoined, at the suit of the wife, from changing the posses-

sion until provision be made. But if the husband or his assignee hos already
reduced the property into possession, a court of equity does not interfere.

Dearin v. Fitzpatrick, 1 Meigs, 551. These are the settled principles on the
subject in the English equity system.
^ See Stoolfoot v. Jenkins, 8 Sergt. & R. 172; Ferre v. Commonwealth,

Jd. 314; Rhone's Orp. Crt. Prac. vol. 2, p. 249, 250; Stat. March 29, 1832,

^ 48, P. L. 206; Purdon's Dig. 547, P. L. 194 The law in Pennsylvania is,

that it will be enforced by preventing the recovery in a legal action unless

a suitable provision is made. Rees v. Waters, 9 Watts. 94.
^'^ At the present time it exists in nearly all the states, and is acted

on in the Federal Courts. Gould v. Gould, 16 Ala. 132 ; Gardner v.

Hooper, 3 Gray, 398; Wiles v. Wiles, 3 Md. 1; Chase v. Palmer, 25 Me. 342;

Coppedge v. Threadgill, 3 Sneed. 577; Lay v. Brown. 13 B. Mon. 295; Bar-
ron V. Barron, 24 Vt. 375; Durr v. Bowyer, 2 McCord, Ch. 368; Wilkes v.

Fitzpatrick, 1 Humph. 54. As to North Carolina, see Lassiter v. Dawson, 2
Dev. Eq. 383; New Hampshire, Parsons w Parsons, 9 N. H. 309.

** In Maryland, if t\w husband can reach it at common law, equity will

not interfere. Itogers v. Krebs. 6 Har. <fe .Johns. 37; Soutlj Carolina, see

Tatnall v. Fenwick, 1 Desaus. 143; Kontucky, Elliot v. Waring, 5 B. Mon.
340, 7 Id. 660.
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possession, unless her claim be founded upon a marriage settle-

ment (a).*'

There is a difference as to choses in action belonging to the

wife, whether the husband sues in his own name exclusively, or

jointly with his wife. The principle of the distinction is, that if

he brings the action in his own name alone, (as it is said he may

for a debt due to the wife upon bond (b),) it is a disagreement

to the wife's interest, and implies it to be his intention that it

should not survive her. But if he brings the action in their joint

names, the judgment is, that they shall both recover, and the debt

survives to the wife. The judgment does not alter the property,

or show it to be his intention that it should be altered. It is also

the rule of equity, that if before marriage the husband make a

settlement on the wife, in consideration of her fortune, he is con-

sidered in the light of a purchaser of her fortune, and his repre-

sentatives will be entitled, on his dying in his wife's

lifetime, * to the whole of her things in action, though [
* 143

J

not reduced to possession in his lifetime, and though

there be no special agreement for that purpose. If the settle-

ment be in consideration of a particular part only of her fortune,

the right of survivorship in the wife will exist only as to the part

of her property not comprised in the settlement, and not reduced

to possession by the husband (&). The settlement must state,

or import, that it was in consideration of the wife's fortune, and

it must appear to be adequate to the purchase of her fortune, be-

fore it will bar her right of survivorship (c).

{a) Bryan v. Bryan, 1 Badg. & Dev. Eq. Cas. 47.

(b) Lord Chancellor, in Oglander v. Baston, 1 Vern. 396. Howell v. Maine,
3 Lev. 403. But Mr. Preston, in his Essay on Abstracts of Title, vol. i. p. 348,

condemns the doctrine in this case in Levinz, and denies that the husband
can sue alone on a bond given to the wife alone.

(6) Butler's note, 304, to lib. 3, Co. LiU. 1 Vern. 396, note 5. Garforth
V. Bradley, 2 Vesey, 677. Meredith v. Wynn, 1 Eq. Cas. Abr. 70, pi. 15.

Packer v. Windham, Free, in Cli. 412. Druce v. Dennison, 6 Vescy, 395.

(c) Cleland v. Cleland, Free, in Ch. 63. Salwayr. Salway, Amb. Rep. 692,
*^ The right extends to real and personal property descending or devised

to her, and to debts due before marriage, not reduced into possession. Hav-
iland v. Bloom, 6 Jones, Ch. 178; Smith v. Kane, 2 Paige, Ch. 303. See
Carter v. Carter, 1 Paige, 463, where the husband was a lunatic and the wife
was entitled to an equitable provision out of personal estate, the court
ordered an assignment to the assistant registrar and the income paid to her
until further order. In some cases the courts have compelled a settlement
when the suits were brought at common law. Corley v. Corley, 22 Ga. 178;
Dearin v. Fitzpatrick, Meigs, 551; Martin v. Martin, 1 HotF. 462; Fry v. Fry,
7 Paige, 46L See generally upon the subject of the wife's equity to a set-

tlement. Lady Elibank v. Montolieu, Murray v. Lord Elibank, 1 White &
Tudor's L. C. Eq. *pp. 486—535, Text Book Series Ed.
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(5.) As to personal property of the wife, which she had in

possession at the time of the marriage in her own right, and not

en autre droit, such as money, goods and chattels, and moveables,

they vest immediately and absolutely in the husband (a), and he

can dispose of them as he pleases, and on his death they go to

his representatives, as being entirely his property (6).

11.
' The duties which the husband assumes.

(1. ) To pay her debts.

The husband is answerable for the wife's debts before cover-

ture; but if they are not recovered during the coverture, he is

discharged. He is answerable for her debtl only in virtue of the

duty imposed on him to discharge all the obligations of the wife;

and that his responsibility should cease after coverture ceases, is,

in some cases, rather against conscience; but then, as a

[ * 144 ] compensation for the rule, it is to *be considered that

the charging the husband in all cases with the debts,

would be against conscience also. It is a strict rule of law, which

throws upon the husband, during coverture, all the obligations of

the wife; and by the same rule of law, he is discharged after the

coverture ceases, by the death of the wife. Courts of equity have

held, that they could not vary the rule of law according to the fact,

whether the husband had, or had not, received a portion with his

wife, or charge his conscience in one case more than in the other.

This is the meaning of the case of Heard v. Stanford (c), according

to Lord Redesdale's explanation of the rule on this point (d).*^

Lord Eldon, in Driice v. Dennison, 6 Vesey, 395. The Master of the Rolls,

in Carr v. Taylor, 10 ibid. 579. The cases admit, that the settlement will

not bar the wife's equity to a further settlement out of property accruing

during coverture, unless it be made in consideration ot her fortune, which
she then has, or may thereafter be entitled to.

[a) Co. Litt 351, b.

(6) By the statute law of Georgia, of 1789, the real estate belonging to the

wife at the marriage, becomes vested in and passes to the husband in the

same manner as personal -property. See infra^ vol. iv. p. 29.

(c) 3 P. Wms. 409. Casen temp. Talb. 173.

\d) 1 Sch. & Lef. 263. Witherspoon v. Dubose, in court of appeals, in S. C.

Law Journal^ No. 3, p. 366, S. P.
*"^ See hereon the statutes of the different states and the note at the end of

this volume, Appendix I.

He is liable for her torts. Wagner v. Bliss, 19 Barb. N. Y. 32. Even
though committed before marriage. Hawkes v. Hamer, 5 Binn. 43; Kno.x r.

Pickett, 4 Doss. 92; Palmer v. Wakefield, 3 Beav. 23 There is a difference

between his liability for the contnu;ts and torts of the wife before marriage.

In the former she may be wife defacto, but in the latter she must be wife de

jure. Norwood r. Stevenson, Andr. 227; Tracy c. McAltou, 7 Dowl. P. C.

532; Ourhelt v. Ellswell, 1 Ashm. 200.
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The rule of law on this subject may operate very injuriously

to creditors; for if the wife be largely indebted before marriage,

an»l the husband takes and appropriates all her personal prop-

erty to himself, and the wife dies before the creditors have col-

lected their debts, the husband is no longer liable, and the cred-

itors of the wife are left without remedy. If the husband himself

dies before the debts are collected, his representatives are not

liable; and though the wife remains liable after her husband's

death, for her former debts remaining unpaid, she may have no

property to pay them. The answer to this objection is attempted

by Lord Macclesfield, in the Earl of Thomond v. Earl of Suf-

folk (a). It may be hard, he observes, that the husband should

be answerable for the wife's debts, when he receives nothing from

her; but we are to set ofP against that hardship, the rule, that if

the husband has received a personal estate with the wife, and

happens not to be sued during the coverture, he is not liable.

He runs a hazard in being liable to the debts much beyond the

personal estate of the wife; and in recompense for that

*hazard, he is entitled to the whole of her personal es- [ * 145 ]

tate, though .far exceeding the debts, and is discharged

from the debts as soon as the coverture ceases. In Heard v.

Stanford^ there was a strong effort made before Lord Ch. Talbot,

to charge the husband, after the wife's death, with a debt of hers

dum sola, to the extent of what he had received from her, for she

happened to bring a large personal estate to her husband. The

injustice of the case was pressed upon the court, for upon the

rule as it stood, a feme sole might be worth 10,000Z., and owe

1,000Z., and marry and die, and the husband might appropriate

the 10,000^. to his own use, and not pay one farthing of the debt.

Lord Nottingham was so provoked at the hardship of the rule,

in a case in which the wife brought a large portion to her hus-

band, and died, and when the husband continued in possession

of the goods, and refused to pay the very debt contracted by the

wife for the goods, that he declared he would alter the law. But

Lord Talbot said, that nothing less than an act of parliament

could alter the law; and the rule was fixed, that the husband was

liable to the wife's debts only during the coverture, unless the

(a) 1 P. Wms. 469.
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creditor recovered judgment against him in the wife's lifetime,*'

and that only the wife's choses in action not reduced to posses-

sion in her lifetime, would be assets in the husband's hands,

when they come to him, as her administrator. If relief ought to

be given against the husband, because he received sufficient prop-

erty with the wife, then by the same reason, if the wife had

brought no fortune to her husband, and judgment was recovered

against him during coverture, relief ought to be afforded to the

husband against this judgment after his wife's death. He de-

clared, that the rule could not be disturbed by a court of equity;

and it has continued unaltered to this day. The husband is liable,

not as a debtor, but as the husband. It is still the debt of the

wife, and if she survives her husband, she continues personally

liable (a). It has also been held by the K. B., in Miles v. Wil-

liams (6), that the debts of the wife dum sola, as well as the hus-

band's debts, are discharged by the bankruptcy of the husband.

It is clear, that a certificate of bankruptcy discharges him; and

Lord Ch. J. Parker thought, that the wife was also discharged

for ever, and not merely during the husband's life, though on that

point, he said, it was not necessary to give a decided opinion."

(2.) To maintain her.

The husband is bound to provide his wife with necessaries

suitable to her situation, and his condition in life ; and if she

contracts debts due for them during cohabitation, he is obliged

to pay those debts ; but for any thing beyond necessaries he is

not chargeable. He is bound by her contracts for ordinary pur-

chases, from a presumed assent on his part ; but if his dissent

be previously made known, the presumption of his assent is re-

butted. He may still be liable, though the seller would be

(a) Woodman v. Chapman, 1 Campb. K P. 189.

{})) 1 P. Wms. 249. It was decided, in Lockwood v. Salter and wife. 2
Nemlle <& Manning^s Rep. 255, that the wife's debts du7n sola, were extin-
guished by the husband's discharge as a bankrupt or insolvent.

*^See also Lamb v. Belden, 1(> Ark. 539; Cureton r. Moore, 2 Jones' Eq.
(N. C.) 204.

** The contrary doctrine has been hold in New York, where it has hocn
decided that the discharge in bankruptcy of the husband does not discharge
the wife; it extinguishes the lial)ility of the husband, but revives jigainst

her should she survive him. Vanderheyden r. Mallory, 1 N. Y. 45*2. Although
he is not liable after her decease as husband, he is liable as administrator to

the extent of the as.set8 that come to his hands. Heard v. Stamfoi*d, 'I P.

Wnis. 409; Adir v. Shaw, 1 Sch. & Lef. 2G3; Jones v. Walkun, 5 Sueed
(Tenn.), 135.
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obliged to show, at least, the absolute necessity of the purchase

for her comfort {a)f^ If the tradesman furnishes goods to the

wife, and gives tke credit to her, the husband is not liable, though

she was at the time living with her husband (b).*^ Nor is he

liable for money lent to the wife, unless his request be averred

and shown (c).*' So. if the husband makes a reasonable allow-

(a) Etherington v. Parrot, 1 Salk. 118. 2 Lord Baym. 1006, S. C. Mon-
tague V. Benedict, 3 B. & Cressw 63.

(h) Bentley v. Griffin, 5 Teiunton^s Bep. 356. Metcalfe v. Shaw, 3 Campb. 22.

(f) Stone V. Macnair, 7 ibid. 432.
*° He is bound by the supply of necessaries to the wife so long as she is

not guilty of adultery or elopement. Cromwell v. Benjamin, 41 Barb. 558.

And the plea of infancy is no answer, Contine v. Phillips. 5 Harrg. (Del)

428 ; Cole v. Seeley. 25 Vt. 220. If the goods came to her or his use with
his knowledge or permission, or if he allow her to retain and use them he
is liable. Ogden v. Prentice, 33 Barb. (N. Y.) 160. Her power is based
ujwn the principle of agency. Benjamin ?'. Benjamin, 15 Conn. 347. The
contract must be made with his consent express, or implied, in law, or
from the facts, or be subsequently adopted by him. Lane v. Ironmonger,
13 Mee. & W. 368 ; Freeston v. Butcher, 38 Eng. C. L. 269. This consent
has been presumed from cohabitation, although they were not actually mar-
ried, and the fact was known to the tradesman. Watson v. Tralkeld, 2 Esp.
627 ; Blades v. Free, 17 Eng. C. L. 351. The law presumes his assent when
the goods are necessaries, or go to his use. Williams v. Cowan, 1 Grant,
Pa. Cas. 21 ; 6 Amer. L. R. 315 ; McGeorge ?'. Egan, 7 Scott, 112

;
Plummer

r. Sills, 2 New. & Man. 422. If, however, the articles are not necessaries
for the station he allows her to hold, his assent must be shown, mere co-

habitation not being enough. Morton v. Wilkins, Skin. 349 ; Spreadbury
V. Chapman. 34 Eng. C. L. 434. Slight evidence has been held sufficient.

Waithman v. Wakelield, 1 Camp. 120 ; but the mere fact of his having seen
them is not sufficient, he having disapproved of the purchase. Atkins v.

Garwood, 32 Eng. C. L. 21. Services rendered by a counsellor-at-law in
successfully defending her in divorce proceedings are not necessaries. Cof-
fin V. Dunham, 8 Gush. 404 ; Phillips v. Simmons, 11 Ab. Pr. (N. Y.) 287.

If the wife trade in her own name, and not as his agent, in relation to her
separate estate, he is held not liable. Sweet v. Prentice, 24 Miss. 416. He
is liable for necessary medical attendance on the Avife. Cothran v. Lee, 24
Ala. 380. Where the services were rendered at her request and exi)ressly
upon her credit, while living apart, the supreme court of Vermont held he
was not liable. Carter v. Howard, 6 Am. L. P. N. S. 411 ; but had the
same been rendered upon the credit of the husband, the separation being a
voluntary one and adulterous, the husband might have been held liable.

Day V. Burnham, 36 Vt. 37 ; Black v. Bryan, 18 Texas, 453.
^•^ See also Moses v. Forgartic, 2 Hill (S. C), 335 ; Sweet v. Prentice, 24

Miss. 416. Where the wife purchased furniture upon the sole credit of her
separate estate, she and her husband living together, using and enjoying it,

and she died leaving it to him, it was held he was not liable. Hill v. Good-
rich. 6 Am. L. R. N. S. 250 ; see also Stammers v. McComb, 2 Wend. 4;>4.

In Peters v. Anderson, 3 Bing. 170, where the wife had carried on business
on her own account during her husband's imprisonment, and he returned to
her afterwards, it was held he was liable for goods supplied to her after
such return, although credit had been given to her.

*' See also Walker v. Simpson, 7 Watts & Sergt. (Pa.) 83. In equity the
lender would be allowed to stand in the place ot the tradesman, and be
paid in the same way the tradesman would have been entitled to be if the
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ance to the wife for necessaries during his temporary absence,

and a tradesman, with notice of this, supplies her with goods,

the husband is not liable, unless the tradesmail can show, that

the allowance was not supplied (a).*** If the husband aban

dons his wife, or they separate by consent, without any pro-

vision for her maintenance, or if he sends her away,

[
* 147 ] he is liable for her necessaries, *and he sends credit

with her to that extent. But if the wife elopes, though

it be not with an adulterer, he is not chargeable even for neces-

saries. The very fact, of the elopement and separation, is suffi-

cient to put persons on inquiry, and whoever gives the wife

credit afterwards, gives it at his peril. The husband is not lia-

ble unless he receives his wife back again (6).^^ The duties of

the wife, while cohabiting with her husband, form the consider-

ation of his liability. He is, accordingly, bound to provide for

her in his family ; and while he is not guilty of any cruelty, and

is willing to provide her a home, and all reasonable oecessaries

there, he is not bound to furnish them elsewhere. All persons

supplying the food, lodging and raiment, of a married woman,

living separate from her husband, are bound to make inquiries,

and they give credit at their peril (c).^

(a) Holt V. Brien, 4 Bnrnw. & Aid. 252.

(6) Robinson v. Greinold, 1 Salk. Rep. 119. Morris v. Martin, Sir. Rep.
647. Child v. Hardyman, 8tr. Rep. 87o. Manby v. Scott, 1 Mod. Rep. 124.

1 Sid. Rep. 109. 1 Lev. Rep. 4 S. C. 12 Johns. Rep. 293. 3 Pick. Rep. 289
Kirkpatrick, Ch. J., 2 Halsted^s Rep. 146.

(c) M'Cutchen v. M'Grahay, 11 Johns. Rep. 281. Mainwaring v. Leslie, 2
Carr. & Payne's N. P. Rep. 507. Hindley a Marquis ofWestmeath, Q Barmc.
& Oress. 200.

money were expended in necessaries. Harris v. Lee, 1 P. Wm. 482, and
Walker r. Simpson, ubi supra.

*^ See, also, Cheek v. Bellows, 17 Texas, 613 ; Kiraball v. Keyes, 11 Wend.
33 ; Bird v. Jones, 3 Man. & Ryl. 121 ; Wood v. O'Kelley, 8 Cush. (Mass.)
406 ; Cassey v. Patten, 2 Ashm. 140.

*^ Mavhew v. Thayer, 8 Gray (Mass.), 172 ; Lockwood v. Thomas, 11

Johns. (N. Y.) 248 ; McGahay v. Williams, 2 Stra. 1214 ; Walker v. Simp-
son, supra, note 47. If there is only a temporary separation and he offers

to take his wife back and maintain her, this will put an end to the agree-
ment for separate maintenance. Guth v. Gutb, 3 Brown, C. C. 614 ; Calk-
ins V. Long, 22 Barb. (N. Y.) 97.

If the wife is not legally entitled to support, the mere fact of the trades-

mans not having notice of the fact does not render the husband liable. Gill

V. Read, 5 R. I. 343.
^ When they live separate the presumption is against his liability, and

the circumstances must be proved by the party seeking to charge him. Rea
V. Durkee, 25 111. 503. The tradesman must run the ri.sk. Cartwright r.

Bates, 1 Allen (Mass.), 514 ; see also Blowers v. Sturtevaut, 4 Deuio, 16. A
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It has been a question, whether, if the wife elopes, and repents

and returns again, and her husband refuses to receive her, he is

then bound for her necessaries. The opinion of Lord Ch. J.

Raymond, in Child v. Hardyman (a), seems to be, that he would

be liable; for he says, that if the husband should refuse to receive

the wife, " from that time it may be an answer to the elopement."

Lord Eldon subscribed to that case, and the same, doctrine |;ias

been declared in New York (6), but it does not apply wh«re the

wife had committed adultery (c).^' It has also been a debata-

ble poiut whether, if the husband should refuse to pro-

vide necessaries for his wife and *prohibit a particular [
* 148

]

person, or any person, from trusting her, and she should,

notwithstanding the prohibition, be trusted with necessaries suit-

able to her age, and degree, and rank in life, the law would then,

notwithstanding such prohibition, raise an assumpsit against the

husband. In the case of Manby v. Scott, in the reign of Charles

II. (d), which was argued many times at the bar, and then in the

exchequer, by all the judges of England, it appeared to be the

opinion of a large majority of the judges, that the husband could

not be charged even with necessaries for the wife, against his ex-

press previous prohibition to trust her, and that her remedy would

be in the spiritual court for alimony. But the minority of the

court held, that the husband would be chargeable from the neces-

sity of the case; and that the husband cannot deprive the wife of

the liberty which the law gives her of providing necessaries at

his expense, for her preservation. This opinion of the minority

seems to be the received law at this day, and the extreme rigour

(a) 2 Str. Rep. 875.

(ft) M'Cutchen v. M'Gahay, 11 Johm. Rep. 281. M'Gahay v. Williams, 12
ibid. 293. Ewers v. Hutton, 3 Esp. Cases, 256.

(c) Govier v. Hancock, 6 7Vnu Rep. 60'i.

(rf) 1 Mod. Rep. 124. 1 Sid. Rep. 109. 1 Lev. Rep. 4 S. C; and the case
is given at large in Bacon's Abr. tit. Baron and Feme.

wife livino; separate has no implied authority to obtain credit for her hus-
band. Gill V. Read, 1 K. I. 343. The party must look to the ground of
the separation. Billings v. Pitcher, 7 B. Monr. 458 ; Reese v. Chilton, 2G
Miss. 398 ; Walker v. Simpson, 7 Watts & Sergt. (Pa.) 83 : Carey v. Patten,
2 Ashm. (Pa.) 140. In all these cases the tradesman must prove three
things: 1st. The delivery of the goods. 2d. That they were necessaries,
and, 3d. The separation, from good and justiliable cause. Breinig v. Meitz-
ler, 23 Pa. 156.

^' See, further, Harris v. Morris, 4 Esp. N. P. Cas. 41 : Henderson v.

Springer, 2 Dana (Ky.\ 291. It has been lield that he may be liable for her
debts contracted during his absence; see Hall r. Hall, 4 N. H. 462; Quincy v.

Quiacy, 10 Id. 272; Robinson v. Goswold, Mod R. 171.

205



* 149 OF THE RIGHTS OF PERSONS. [Part IV.

of the old rale is relaxed/' The husband is bound to provide his

wife with necessaries, when she is not in fault, from a principle

of duty and justice; and the duty will raise an assumpsit inde-

pendent of his consent, and when no consent can be inferred, as

in the case of a refusal on his part to provide her with necessa-

ries. If he turns her out of doors, and forbids all mankind frotn

supplying her with' necessaries, or if she receive such treatment

as afiFords a reasonable cause for her to depart from his house,

and refuse to cohabit with him, yet he will be bound to fulfil her

contracts for necessaries, suitable to her circumstances, and those

of her husband (a). The case of Bolton v. Prentice (6),

[ *149 ] which *arose in the K. B. as late as 18 Geo. II., goes

the length of establishing this reasonable doctrine. The

wife took up necessaries on credit, after the husband had used her

ill, and abandoned her, and forbidden the plaintiff from trusting

her. But the K. B. held, that the husband had no right to make

such a prohibition in such a case, and they distinguished the case

from that of Manby v. Scott, because, in that, the wife was guilty

of the first wrong; and they sustained the action of assumpsit

for the goods sold to the wife."^^

(rt) Houliston V. Smyth, 3 Bingham's Rep. 127. In this case the court con-

sidered the law to be, that if a man rendered his house unfit for a modest
woman to continue in it, or if the wife had reasonable ground to apprehend
personal violence, she was justified in quitting it, and the husband would
be liable for necessaries furnished for her support.

(&) Sir. Etp. 1214.
^^ He may, to prevent her running into debt, give notice to a particular

tradesman not to trust her. Id. But notice to the tradesman's servant is not

sufficient. Salk. 18; Ld. Raym. 1006.
" It has been held that the ill-treatment must amount to personal vio-

lence. Harwood v. Hetfer, 3 Taunt. 420. But this was disapproved in Bol-

ton V. Prentice. If she were justified in leaving him, he cannot terminate

his liability by merely asking her to return. Ewery i*. Id., 1 Y. & J. 501.

Adultery is a sufficient cause for departure. Sykes v. Halsted. 1 Sandf. (S.

C.) 483. In Horwood v. Hotfe, 3 Taunt. 421, it was held that the fact of his

placing a profligate at the head of his table is not sufficient cause so as to

render him liable, but see Hurlistou v. Smyth, 11 Eng. C. L. 64. See fur-

ther upon the question of justification. Burlem v. Shannon, 14 Gray (Mass.),

433; Pomeroy v. Wells, 8 Paige, 406; Pearson v. Darlington, 32 AU. 227;

Hancock v. Merrick, 10 Cush. (Mass.) 41; Kemp v. Dunham, 5 Harrg. (Del.)

417.

When a husband able to support his wife neglects to do so, and she be-

comes (jhargeable upon the town, it has been held in Maine and Mivssachu-

setts that he is liable. Alna v. Plummer, 4 Greenl. 2r)8; Monsun v. Wil-

liams, 6 Gray (Mass.), 416. In New York, however, it has been cx])ressly

decided that if a husband maltreats his wife, and causes her to leave him, or

if he expels her, he cannot be held liable for board, &c. supplied to her by

the suixjriiitendents of the poor. Norton v. Rhodes, 18 Barb. (N. Y.) 100.
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[n a modern decision in the K. B. (a), it was held, that if a

man turned away his wife without justifiable cause, he was bound

by her contracts for necessaries suitable to her degree and estate.

If they live together, he is only bound by her contracts made with

his assent, which may be presumed. If the wife goes beyond

what is reasonable and prudent, the tradesman trusts the wife at

his peril, and the husband is not bound but by his assent, either

express or reasonably implied. The doctrine of the supreme

court of New York is to the same effect (b).

(3. ) Liable for her torts.

The husband is liable for the torts and frauds of the wife com-

mitted during coverture. If committed in his company, or by

his order, he alone is liable. If not, they are jointly liable, and

the wife must be joined in the suit with her husband.^* Where

the remedy for the tort is only damages by suit, or a fine, the

hasband is liable with the wife; but if the remedy be sought by

imprisonment, on execution, the husband is alone liable to im-

prisonment (c). The wife, during coverture, cannot be taken on

a ca. sa., for her debt dum sola, or a tort dum sola, without her

husband ; and if he escapes, or is not taken, the court will not

let her lie in prison alon^ (d). If the tort or offence be

punished criminally by imprisonment, *or other corporal [ *150 ]

punishment, the wife alone is to be punished, unless

there be evidence of coercion, from the fact, that the offence was

committed in the presence, or by command of the husband. This

indulgence is carried so far as to excuse the wife from punish-

ment for theft committed in the presence, or by the command of

her husband (e). But the coercion which is supposed to exist in

that case is only a presumption of law, and, like other presump-

tions, may be repelled ^^

(a) Montague u Benedict, 3 Barnw. & Cress. 631.

(6) M'Cutchen v. M'Gahay, 11 Johns. Rep. 281.

(c) 3 Blacks. Com. 414.

(d) .Tackson ??. Gabree, 1 Vent. Rep. 51.

(e) 1 Hawk. P. C. b. 1, ch. 1, sec. 9.

^ The liability of the husband for his wife's torts is now well settled

here. Wagner v. Bills, 19 Barb. 321, It seems he may be liable for her
torts dum sola as well as during coverture. Hawkes ?'. Hamer. 5 Binn. Pa.

43; Cox V. Hoffinan. 4 Dev. & Batt. 180; Knox v. Pickett, 4 Dessau. 92;
but to render him liable for the former she must be wife dejure. Durhelt r.

El Iswell. 1 Ashm. 200.
^^ See, however, 1 Russsll on Crimes, 22, where it is stated that if the

crime is committed by the wife, in the presence of her husband, the prima
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m. Wife's capacity at law to act as a feme sole.

(1.) To sell land.

The disability of the wife to contract so as to bind herself,

arises not from want of discretion, but because she has entered

into an indissoluble connection, by which she is placed under the

power and protection of her husband, and because she has not

the administration of property, and has given up to him all per-

sonal property in possession, and the right to receive all such as may
be reduced into possession {a).^ But this general rule is subject

to certain exceptions, when the principle of the rule could not be

applied, and when reason and justice dictate a departure from it.""

(a) 1 Vesey, 305. 1 H. Blacks. Rep. 346.

facie presumption is, that it was done by his coercion; but this presumption
may be rebutted by proof that the wife was the more active party, or by
showing an incapacity to coerce. And it would seem that even if she com-
mits a crime in his absence, even though he ordered or procured her to doit,

she can successfully plead her coverture. Commonwealth ?'. Butler, 1 Allen
(Mass.), 4.

In Ohio she is presumed to act under his coercion wheie she joins her hus-

band in committing any crime less than murder. Davis v. State, 15 Ohio, 72.

In Massachusetts and Pennsylvania she cannot, for larceny, be indicted

jointly with her husband. Commonwealth v. Trimmer, 1 Mass. 476; Mar-
tin V. Commonwealth, Id. 390: Pennsylvania v. Lovell, Addison R. 18. In

Georgia, when a married woman commits a crime under the threat, com-
mand or coercion of her husband, he alone is to be punished, she is not. See
Cobb's Laws 1851, p. 779, U-
An action for slander by the wife, dum sola, will lie against husband and

wife. Hank ei ux. v. Herman et ux., 5 Binn. 43. And for a forfeiture,

under a penal statute, they must be jointly sued. 1 Hawk. P. C. 3, 4. But
see Hasbrouck v. Weaver, 10 John. 256, where the supreme court of the

State of New York held that he may be sued alone. And see Parks v. Hop-
kins, 2 Bailey 411 (S. C), where the same has been held where the tort is

committed in his presence.
^ At common law all contracts entered into by a married woman while

living with her husband, are absolutely void, unless she has his express or

imnlied assent thereto. Worthington v. Young, 6 Ohio, 313. So are all

deeds executed by her alone, even though necessary for her support and
maintenance, and she has received the consideration. Stoops v. Blackford.

27 Pa. 213: Richards r. McClelland, 29 Id. 385.
^^ It a deed executed by hu.sband and wife jointly is not delivered during

her life, no subsequent delivery will bind her heirs. Schoenberger's Execu-
tors v. Zook,34 Pa. 24. Ifa deed executed by both bedefective.it cannot,at com-
mon law, be rectified. Carr v. Williams. JO Ohio, 305. But under an ex-

press enactment it can. Gorham v. Purcell, 11 Ohio St. 641. She cannot exe-

cute a power of attorney, but in cases where she can nppear without an at-

torney, her husband can act for her. Morris v. Garrison, 27 Pa. 226. She
cannot state an account lor a debt dum sola. Morris v. Norfolk, 1 Taunt. 13.

And she may avail herself of her coverture as a defence, even though guilty

of fraud. Keen v. Coleman, 39 Pa. 299. Her di.sability is greater than that

of an infant. Keen v. Hatman, 48 Pa. 407. To mnke her contracts and deeds

binding, she must act strictly on the lines of the statutes. Needles v. Needles,

7 Ohio, 432; Miller t;, Hine, 13 Ohio St. 565. Her deed cannot operate ad au

208



Lee. XXVIII.] OF THE RIGHTS OF PERSONS. * 151

In t*he first place, a wife, in England, and in those states in

this country where fines exist, may pass her freehold estate by a

tine, and this and a common recovery were the only ways in which

she could, at common law, convey her real estate. She may, by

a fine, and a declaration of the uses thereof, declare a use for her

husband's benefit. So, if the husband and wife levy a fine, a

declaration of the uses by the husband alone, will bind the wife

and her heirs, unless she disagrees to the uses during the cover-

ture (a). As a general rule, the husband must be a

* party with the wife to her conveyance, but if she levy [
* 151

]

a fine as a feme sole, without her husband, though it will

be good as against her and her heirs (6), the husband may avoid

it during coverture, for the benefit of the wife, as well as for him-

self (c). The wife, however, may, as an attorney to another, con-

vey an estate in the same manner as her principle could, and she

may execute a power simply collateral, and, in some cases, a

power coupled with an interest, without the concurrence of her

husband (d). She may also transfer a trust estate, by lease and

release, as a feme sole (e).^''

(a) Beckwith's case, 2 Co. 57. Swanton v. Raven, 3 Atk. Rep. 105. In
Dnrant v. Ritchie, 4 Mason^s Rep. 45, the husband and wife conveyed to A.
in fee, to the use of the grantors for their joint lives, and to the survivor

in fee, and the uses were held to be well raised out of the seisin of A.

(6) Bro. Ahr. tit. Fines, pi. 75. Perkins' Rtp. sec. 20 Shep. T. by Pres-

ton, p. 7.

(c) Preston on Abstracts of Title, vol. i. p. 336. By the Fine and Recovery
Act of 3 & 4 W. 4, c. 74, the court of C. B. may, whenever the husband's
concurrence cannot be procured from any cause whatever, authorize the wife
to convey her lands by deed without his concurrence. This is analogous to

the provision in the Civil Code of Louisiana, art. 127, taken from the Code
Napoleon, art. 218, by which, in case the husband refuses to authorize his

wife to sell her paraphernal property, she may apply to the judge of the
place of her domicil for authority, and which he may grant after hearing the <

parties.

{d) Sugden on Powers, 148. Co. Lilt. 52, a 112, a.

[e) Burnaby v. Griffin. 3 Vesey, 266. By the English statute of 3 and 4

estoppel to anv subsequently acquired interest in the property conveyed
thereby, and her covenants of warrant}^ will not bind her. Jackson v. Van
Derheyden, 17 .Johns. 167 (N. Y. ); Dominick v. Micheal, 4 Sanf. Ch. 374;
Teal V. Woodworth, 3 Paige Ch. 470; Carpenter v. Schemerhorn. 3 Barb. Ch.
314. See, however. Mount r. Morton, 20 Barb. 123; where a contrary doc-
trine was hinted, but not expressly decided; and see note 1, page 201. She
cannot, at common law, be an executrix or administratrix without her hus-
band's consent, and payments made to her in that capacity, without his con-
sent, will be invalid. Bubbins v. Hardy, 3 Curt. R. 50; and see Anonymous
Case, 1 Salk. 280. Her deed will not estop her from setting up a prior title.

Jackson v. Carey, 16 .Johns. 302. See, however. Hill v. West, 8 Ohio, 222.
^'^ The common law rule does not appear to have been recognized in New

York. Merriam v. Harson, 2 Barb. Ch. 232.

14 VOL. XI. KENT. 209
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The conveyance of land by femes covert, under the government

of the colony of New York, was, in point of fact, by deed, and

not by fine, ana upon the simple acknowledgment of the wife

before a competent officer, without a private examination. Such

loose modes of conveyance were mentioned in the act of the 16th

of February, 1771, and were confirmed; but it was declared, that

in future, no estate of a feme covert should pass by deed, without

her previous private acknowledgment before the officer, apart

from her husband, that she executed the deed freely, without any

fear or compulsion of her husband (a).^" The deeds of femes

covert^ in the form used in other cases, accompanied by such an

examination, and which is still required by statute (6), have ever

since been held sufficient to convey their estates, or any future

contingent interest in real property, and fines and recoveries are

now abolished by statute in New York (c). If the wife resides

out of the state, she may unite with her husband, and convey all

William IV. ch. 74, abolishiug fines and recoveries, married women are en-
abled, with the concurrence of their husbands, to dispose by deed, or relin-

quish any estate they may have, as effectually as they could do if sole, pro-

vided the deed of a married woman be acknowledged by her before a com-
•petent officer, on a previous examination, apart from her husband.

{a) It is worthy of notice, however, that in the act of the first legislature

of New York, in 1683, under the Duke of York, and which was termed "the
charter of lil>erties," it was provided, that no estate of 2k feme covert should
be conveyed but by deed acknowledged by her in some court of record, and
she being secretly examined, whether she did it freely, without threats or
compulsion of her husband. In the old colony of Plymouth, it was enacted
by law in 1646, that the acknowledgment of a sale of lands by the wife be-

fore a magistrate was sufficient. Plymouth Colony Lawn, by Brigham, 18o6,

p. 86. In Massachusetts, under the province act of 9 William III., a wife,

in conjunction with her husband, might convey her real estate, by deed of
bargain and sale duly executed, acknowledged, and recorded, without being
privately examined, whether she did it freely or not. Judge Trowbridge
said, such had been the practice in the province down to this time, and he held
'such conveyances, so authenticated, to be valid See his opinion in the
American Jurist, No 27. See, also. Fowler v. Shearer, 7 3fass. Rep. 14, 19

—

22. The Remsed Statutes of ^lassachuseits, of 1835, give a sanction to the
joint deed of husband and wife; but though the deed will pass her real es-

tate, it will not bind her by any covenant or estoppel.

(6) N. V. Revised Statutes, vol. 1. p. 758, sec. 10.

(c) Ibid. vol. ii. p. 343. If, however, the party was an infant as well as

afeme covert the disaV)ility arising from infancy remains, though she execute
and acknowledge the deed in the form prescribed by the statute. Bool v.

Mix, 17 Wendell R. 119.
*^ Her deed is of no effect until acknowledged, and her subsequent ac-

knowledgment has no retrospective effect. Jackson r. Stevens, 16 Johns.
110; Jackson v. Cairns, 20 Id. 301, If acknowledged after her husband's
decease it only takes effect from the date of such acknowledgment. Doe v.

Howland. 8 Cow. 277. Unacknowledged it is a nullitv. (Jillett v. Stanley, 1

Hill, 121; Curtis v. Follett, 15 Barb. 337; Van Nostraud u. Wright, Lulor'a

R. 260.
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her right and interest, present and contingent, equally

* as if she were a feme sole, and without any such special [ * 152]

acknowledgment (a). Nor does a deed by the wife in exe-

cution of a power or trust, require a private examination (b).

This substitute of a deed for a conveyance by fine, has pre-

vailed throughout the United States, as the more simple, cheap,

and co.nvenient mode of conveyance (c). The reason why the

husband was required to join with his wife in the conveyance

was, that his assent might appear upon the face of it, and to show

he was present to protect her from imposition; and the weight of

authority would seem to be in favour of th^ existence of a gen-

eral rule of law, that the husband must "be a party to the con-

veyance or release of the wife. Such a rule rs founded on sound

principles arising from the relation of husband and wife.'^ But

there are exceptions to the rule, and it is not universal in its ap-

plication. In New Hampshire, the wife, according to statute and

usage, may release her right of dower, by her separate deed, ex-

ecuted without her husband (d); and in Massachusetts it has been

paid, by a very high authority, that the wife, by her separate

deed, executed subsequently to a sale by her husband, and

{n) New York Fevificd Siahites, vol. i. p. 758, sec. 11.

{b) Piatt, J., in Jacques v. Method. Epis. Church, 17 Jnhnfi. Rep. 590.

Sturgis V. Corp., 13 Vesey, 190. When the wife's property settled on her is

the subject of a deed, equity looks upon her as a feme sole, and as incident

to the ownership in her is her power of disposition without the concurrence
of her husband. Powell v. Murray, 2 Ed%o. V. Ch. R. 636.

(c) Davey i*. Turner, 1 Dall. Rep. 11. Watson v. Bailey, 1 Binney^s Rep.
470. Jackson v. Gilchrist, 15 Johns. Rep. 89. Fowler v. Shearer, 7 Mass.
Rep. 14. Gordon v. Haywood, 2 N. H. Rep. 402. Thatcher v. Omans, Supple-
ment to 3 Pick. Rep. 521. I.ithgow v. Kavenaugh, 9 3/a.ss. Rep. 172. Elmer''

s

N. J. Dig. 83. Acts of North Carolina, 1715, 1751. The method of convey-
ing lands by fine and common recovery was never in use in North Carolina,
and the statutes of 1715 and 1750, required the wife's previous private ex-
amination before her conveyance by deed was binding. The law of the Island
of Jamaica allows a married woman to convey by a simple conveyance with
her separate acknowledgment.

(d) Woodbury, J., in 2 N. H. Rep. 176, 405.
^ As to thenecessity of her husband joining, see Scott v. Purcell, 7 Blackf

66 (Ind.), where it was held he must. In New York it is still an undecided
question, but the better opinion seems to be against the necessitv of his
joining. The Albanv Fire Insce. Co. v. Bay, 4 N. Y. R. 9. (Ct. App.) In
Andrews r. Hooper, 'l3 Mass. 472, and Ela ?•. Card, 2 N. H. 176, it is held
that he must always join having an interest to convey. So, also, in Man-
chester r. Hough, 5 Mason 67 (R. T.); Durant ?'.. Ritchie, 4 Mason, 45 (Mass.);
Fowler v. Shearer, uhi supra; Andrews v. Hooper, 13 Mass. 476, where the
deed without the husband joining was held void. Shaw v. Russ, 14 Me.
432; Moore v. Rake, 2 Dutch (N. J.I, 574; Richards v. M'Clelland, 29 Pa.
385. And see, further, the laws and statutes of the different states.
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in consideration of that sale, may release her right of dower (a).

In the State of Maine, the same exception has been adopted, and

it is declared to be the usage or common law of New England,

that a wife, in consideration of her husband's conveyance, may,

by her own separate deed, release her right of dower to the

grantee of her husband (b). Subject to this exception,

[
* 153 ] *the general rule is explicitly recognized in those states

where the exception prevails. But in Massachusetts,

even the exception is now understood not to exist, and it is de-

clared, that the husband must be a party to the deed of release by

the wife of her dower, and the previous conveyance by the hus-

band is not sufficient to give the wife's deed, executed by her

alone, validity (c).^' In New York, that particular question has

never been judicially settled: it is, however, declared by sta-

tute (d), that if a married women execute a power by grant, the

concurrence of her husband, as a party, is not requisite, and if

she reside out of the state, though she may convey any real

estate, situated within the state, without any other acknowledg-

ment or proof of the execution of it than that required of a

feme sole, she is in that case to " join with her husband " in the

conveyance (e).^^ The substitute in favour of a conveyance by

the wife, of a deed for a fine or common recovery, was made in

Maryland, by the colony statutes of 1715, 1752 and 1766; and

the statute law of that state is explicit, that the husband and wife

must join in the conveyance (f).^ So, in Massachusetts, from

the earliest periods of the colony, the wife, with the concurrence

of her husband, could convey her estate in fee by deed duly

acknowledged and recorded (g). In South Carolina, Georgia,

and Kentucky, the wife conveys in the same way, and in Bhode

Island, Connecticut, Ohio, Indiana, Missouri, and North Caro-

(rt) Parsons, Ch. J., in Fowler v. Shearer, 7 Mass. Rep. 14.

(6) Rowe V. Hamilton, 3 Greenleafs Rep. 63.

(e) Powell V. Menson and Brimfield Manufacturing Company, 3 MasoiVs
Rep. 347. Hall v. Savage, 4 ibid. 273. Jackson on Real Actions, 326.

{d) N. Y. Revised Statutes, vol. i. p. 736, sec. 117.

(e) Ihid. vol. i. p. 759, sec. 11.

(/) Lawrence v. Heister, 3 Harr. & Johns. Rep. 371.

(a) Durant v. Ritchie, 4 Mason^s Rep. 45, 62.

^' See, also, Hall v. Savage, 4 Mason, 273; and Manchester v. Hough, note

1, p 181.

"^See note 1, p. 181, supra.
"'' Rhea v. Rheuner, 1 Peter, 109, and the deed must be acknowledged as

prescribed by the statute or her estate will not pass. Lewis r. Waters, 3

Har. iS: McHen 430.
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Una, (and this is no doubt the general rule,) the husband must

join in the conveyance by the wife, and she must be separately

examined before an officer (a). In Virginia, it is laid

*down as the general rule, that the wife's deed, to be [
* 154

]

valid, must be executed by the husband also (6)/'* In

New Jersey, by their early colony laws, the wife might convey

her estate by deed, provided she was previously and privately

examined by a magistrate (c)."^ Upon this view of our American

law on the subject, we may conclude the general rule to be, that

the wife may convey by deed; that she must be privately

examined; that the husband must show his concurrence to the

wife's conveyance by becoming a party to the deed; and that the

cases in which her deed without such concurrence is valid, are to

be considered as exceptions to the general rule (d).

(2.) To sue and be sued.

If the husband was banished, or had abjured the realm, it was

an ancient and another necessary exception to the general rule of

the wife's disability to contract, and she was held capable to con-

tract, and to sue and be sued, as a feme sole.^ In such a case,

[a) Manchester r. Hough, 5 3fason's Rep. 67. Revised Statntes of Ohio, 1881.

See, also, Ter. Law of Ohio, 1795, Chase's Statutes, vol. i. p. 186. The statute

law of Ohio requires the certificate of the separate examination of the wife
to her deed, to state that the contents of the deed were made known to her.

C/mse's Statutes, vol. iii. 1844, Aet of North Carolina, 1751. Brown v. Starke,

3 Dana^s Ken. Rep. 3'30. Prince\'i Dig. of Statutes of Georgia, 2nd edit. 1837,

p. 15i). Revised Statutes of Indiana, 1838, p. 313. Statutes of Connecticut,

1838, p. 392. R. S. of 3Iissouri, 1835. But in Maryland it has been held,

that if the wife gives a mortgage of lands held in trust for her separate use,

though it be not acknowleged as the statute reciiiires in respect to deeds of
femes covert, the deed creates a specific lien to be enforced in equity. Brun-
dage r. Poor, 2 Gill d- Johns. Rep. 1.

(6) Sexton v. Pickering, 3 Randolph'' s Rep. 468.

(c) Learning & Spicrr^s Collections, p. 235, 368.

id) It Avas adjudged in Vermont, in Sumner v. Conant, 10 Vermont R. 1,

or Shawns 11. N. S. vol. 1, that a feme covert could not, either separately or
jointly with her husband, execute a vaMd power of attorney to convey lands,

held in her right. The statute giving her a right to convey by deed, did not
reach the case. So the agreement of a married woman for the sale of her real

estate, though made with her husband's assent, and for a valuable consider-
ation, is void. Lane v. M'Kean, 3 Shepley, 304.

^^ A conveyance by the husband will pass the wife's life estate provided he
survives her; but it will be hers in case she should be the survivor. Evans r.

Kingsbury, 2 Rand. 120. She must be examined separately and apart from
her husband to pass equitable as well as real estate. Comets v. Yerger, 1 Call.

190.
^ It is absolutely void without her husband joins therein. Moore v. Kake,

2 Dutch. 574.

^See, further, Morris v. Garrison, note 1, p. 179. With reference to their

statutory powers, see note at the end of this volume, Appendix I, and the
statutes of the different states.
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both she and her creditors would be remediless without that ex-

ception. In the case of Belknap v. Lady Weyland (a), it was

held, 2 Hen. IV. ch. 7, that the wife of a man exiled or banished,

could sue alone, though that exception was regarded at that day

almost as a prodigy; and some one exclaimed, ecce modo mirum,

quod fcemina fert breve regis, non nominando virum conjunctum

rohore legis. Lord Coke seems to put the capacity of the wife to

sue as a feme sole, upon the ground, that the abjuration or

banishment of the husband amounted to a civil death. But if

the husband be banished for a limited time only, though it be no

civil death, the better opinion is, that the consequences as to the

wife are the same, and she can sue and be sued as a

[ * 155 ] feme *sole (6)/^ And if the husband be an alien always

living abroad, the reason of the exception also applies;

(a) Cited in Co. Litt. 132 b, 133, a; and see. also, Wilmot's case, Moore^s
Rep. 851, in which 18 Edw. I., 10 Edvv. III. ch. 399, and one Hen. IV. ch.

1, are r.lso cited by Lord Coke, and Doddridge, J., as precedents to the same
point.

(6) Note 209 to lib. ii. Co. Litt. Sparrow v. Carruthers, decided by Yates,

J. and cited as good authority in 1 Tertn Rep. 6. 1 Bos. & Pull. 359. 2 Bos.

& Pull. 233. Carroll v. Blencow, 4 Esp. N. P. Rep. 27. In Robinson v. Key-
nolds, 1 Aiken's Ver. Rep. 174, the English cases are ably reviewed, and the
conclusion seemed rather to be that the wife could only sue and be sued as

a feme sole, when the husband was an alien who had always resided abroad,

or was cimliier mortuus, as when he was exiled, banished for life, or had ab-

jured the realm. In that case, the husband had voluntarily withdrawn him-
self from the United States, and that was held not to be sufficient; and the
question was by .that case still left unsettled, whether transportation or

banishment by law, for a limited time only, would be sufficient. But in the
English case ex parte Franks, 1 Moore <& Scott, 1, more recently decided, the
wife of a convicted felon sentenced to transportation for 14 years, but detained

^^In New York the English doctrine that a wife living apart from her hus-

band under a separation deed cannot be sued alone is upheld. Baker v.

Barney, 8 Johns. 72. Some of the states follow the law ot the custom of
London and allow a wife to sue and be sued alone. Burke v. Winkle, 2
Sergt. & Rawle, 189; 2 Bay's Rep. 162, and South Carolina Rep. in Equity,
148. Yet in the last mentioned state her husband must be joined in actions

brought against her. 4 McCord 413. In Vermont a wife living separate and
apart from her husband under a deed of separation cannot be sued as a feme
sole. Robinson r. Reynolds, et uxor, 1 Aiken R. Vt. 174. In Wisconsin
they must be joined except in respect to actions relating to her separate

estate. Revd. Stat. 1858, p. 535, ^ 38. In Kentucky her husband must be
joined except the action relates to her separate estate. Civil Code, ch. 5,

^ 49. Beaumont V. Miller, 1 Mete. R. 70. In Connecticut under Stats. 1854,

p. 378, she may, when abandoned by her husband, transact business and sue

and be sued thereon in her own name. In Vermont under Stats, of 1850,

p. 402, § 13, she may when her husband is confined in the state prison pro-

secute a suit when the cause of action arose after his sentence. But while
living with her husband she cannot ])ind herself by contnact. Farrer r.

Bessey, 21 Vt. 189. And see, further, ui>oii this subject the note at the end
of this chapter and the statutes of the dilTereut statea.
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and it was held, in the case of Deerly v. Duchess of Mazarine (a),

that in such a case, the wife was suable as a feme sole, in like

manner as if the husband had abjured the realm. Though it

was mentioned in that case, that the husband was an alien enemy,

and had been divorced in France, yet, as Lord Loughborough

said (6), the decision did not rest on either of those grounds, but

solely and properly on the ground, that the wife lived in England,

on a fortune of her own, and separate from her husband, who

had always resided abroad as an alien.

Again, in Walford v. The Duchess of Pienne (c), Lord Kenyon

held, that the wife was liable as a feme sole, for goods sold, when

the husband was a foreigner, residing abroad, and that this case

came within the principle of the common law, applicable to the

case of the husband abjuring the realm. If the wife was not to

be personally chargeable for debts contracted under such circum-

stances, she would be without credit, and might starve. And if

the husband was a native, instead of an alien, he thought the

rule might be different, as in that case, he was to be

presumed to have the *animus revtrtendi (d). In the [*156]
case of De Gaillon v. L ^Aigle (e), the court of C. B. held

the same doctrine, and that a feme covert was chargeable with

her contracts, where the husband being a foreigner, had volun-

tarily abandoned her, and resided abroad, and that it was for her

benefit that she should be liable, in order to enable her to obtain

a credit, and secure a livelihood. It was also said, in that case,

that there was no instance, in which the wife was held personally

liable on her contracts, on the ground of her husband residing

abroad, when he was an Englishman born. In corroboration of

the distinction contained in that suggestion, we may refer to

the case of Boggett v. Frier (gr), in which the K. B. held, that

ill confinement in the hulks, was held liable to be made a bankrupt, if she
traded on her own account.

[a) 1 Lord Raym. 147. 1 Salk. Rep. 116.

(h) \ H. Blacks. Bep. 349.

(c) ^ Ei^p. N. P. Bep. 554. Bean v. Morgan, 1 HilVs S. C. Bep. 8 S. P.
(d) Franks v. Duchess of Pienne, 2 Esp. N. P. Rep. 587.

(e) 1 Bos. & Pull. 357.

[g) 11 Easl^ 301. The rejoinder in this case, among its averments, stated
that the husband had never abjured the realm. This would imply that ab-
juration was known in modern practice, and yet it is admitted in the books,
that abjuration or banishment upon oath taken by a felon on fleeing to a
sanctuary, that he would, within forty days, leave the realm for ever, has
been disused since the reign of James I., and abolished. Hawk. P. C. b. ii.
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the plainti£f could not sue as a feme sole, for trespass to her pro-

perty, when her husband, being a natural horn subject, had de-

serted her for years before, and gone beyond sea, but without

having abjured the realm, or been exiled, or banished. The case

of Kay V. Duchess De Pienne (a), introduced a qualificatioQ of

the distinction in the former cases, between the wife of a for-

eigner and the wife of a native, and it held, that if the foreigner,

though a resident abroad at the time of the suit brought, had
ever resided in England, his wife was disabled to sue. The dis-

tinctions in the English law, subject to this qualification, have

been assumed as the law in this country (b).^^

[ * 157 ] * This is the extent of the authorities on this subject;

and it is easy to perceive that there might be most dis-

tressing cases under them, for though the husband be not an

alien, yet if he deserts his wife, and resides abroad permanently,

the necessity that the wife should be competent to obtain credit,

and acquire and recover property, and act as a feme sole, exists

in full force (c). It is probable, that the distinction between

husbands who are aliens, and who are not aliens, cannot long be

maintained in practice, because there is no solid foundation in

principle for the distinction (d).^"^

c. 9, sec. 44. 4 Blacks. Com. 326. The privilege of sanctuary was also

abolished in France by Louis XII. HenaulVs Ahr. Chro. tome ii. p. 446.

{a) 3 Campb. Rep. 123.

(b) Gregory v. Paul, 15 Mass. Eep. 31. Robinson v. Reynolds, 1 Aiken\s
Rep. 174.

(c) If a /ewe covert be driven by cruelty from a husband's house, and she
retires to another state, and maintains herself by her labour, without any
provision for her made by her husband who abandons her, she may sue as a
feme sole, though her husband be a citizen. Gregory v. Paul, 15 Mass. Rejt.

31. Abbott V. Bayley, 6 Pick. Rep. 89.

{d) In Bean v. Morgan, 4 M^ Cordis Rep. 148, it was held, that if the hus-
band departs from the state, with intent to reside abroad, and without the
intention of returning, his wife becomes competent to contract, and to sue
and be sued as a feme sole. This was breaking down the distinction men-
tioned in the text.
^ If any cause of action accrue to the wife while her husband is cmlifer

mortuus it survives to her. Cornwall v. Hoyt, 7 Conn. 420. The wife of a

party absent for six or seven years was not considered a feme sole in Common-
weaith V. Collins, 1 Mass. 116. See, also. Abbot v. Bagley, 6 Pick. 89, .where
the wife was driven out of home by her husband and .she maintained herself

for 20 years, it was held she was entitled to sue and be sued Jis a feme sole. In
Gregory v. Pierce, 4 Mete. (Mass.) 478, it was held that the desertion must
be abs:>lute, complete and continued with the intent lo renounce de facto the
marital relation. See also Ayer v. Warren, 47 Me. 217.

** If the wife maintains herself and is living separate from her husband,
being d&serted by him. she can be made liable Jis afeme sole. Wagg's executora
V. Gibbons, 5 Ohio (N. S.), 580, and see Smith v. Silence, 4 Iowa, 321; to the

same effect in that state.
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If the wife be divorced a mensa et thor'o, it has been suggested

in some of the books, that she can sue and be sued as a feme

sole (a). But in Leivis v. Lee (&), it was adjudged, in the Eng-

lish court of K. B., upon demurrer, that though the wife be di-

vorced a mensa et thoro, and lived separate and apart from her

husband, with an ample allowance as and for her separate main-

tenance, she should not be sued as a feme sole. The question is

not settled in the jurisprudence of this country. In Massachu-

setts, it has been held, after a full consideration of the subject,

that a wife divorced a mensa et thoro, might sue and

be sued as a feme sole, for property * acquired, or debts [ *158 ]

contracted by her subsequently to the divorce (c). This

is the more reasonable doctrine, and it seems to be indispensable

that the wife should have a capacity to act for herself, and the

means to protect herself, while she is withdrawn, by a judicial

decree, from the dominion and protection of her husband. ^"^ The

court of Massachusetts has intentionally barred any inference

that the same consequence would follow if the husband was im-

prisoned by law for a public offence or crime. But such a case

might be equivalent to an abandonment of the wife, and ground

for a divorce a mensa et thoro ; and there is as much reason and

necessity in that case as in any other, that the wife should be

competent to contract, and to protect the earnings of her own
industry (d).

(a) Bacon., tit. Baron and Feme, M. Lord Loughborough, in 2 Vesey,jun.
14o. In Stephens v. Tot, Moore^s Rep. 665, it was intimated {Us sembloit)

that the wife, on a divorce a ihora et mensa, could sue without her husband,
in like manner as she could sue if her husband was exiled.

(b) 3 Barnw. & Cress. 291.

(e) Dean v. Richmond, 5 Pick. Rep. 461,

(d) The Massachusetts Revised Statutes, of 1835, authorize a divorce from
the bond of matrimony if either party be sentenced to imprisonment in the
state prison. Supra, p. 96. They likewise clothe the wife with power to
act, in many respects, as a feme sole, if her husband absents himself from the
state, and abandons his wife, and makes no sufficient provision for her
maintenance. She is, in such case, authorized to contract, and to sue and
he sued as a, feme sole, so long as her husband remains absent. The same
power and capacit}^ are given to a married woman who comes into the state
without her husband, he having never lived with her in the state. If the
husband afterwards comes into the state, he assumes his marital rights.

3Iassachuseits Revised Statutes, part 2, tit. 7, ch. 77,
''^ See, further, the remarks of Mr. Justice Shaw in Pierce v. Burnham, 4

Mete. 303, and the cases of Lefeore v. Murdock, Wright, 205; Tavlor v.

Simpson, 5 J, J, Marsh, 689; Benadum v. Pratt, 1 Ohio St. 403; Prather v.

Clarke, 1 Tread. 453, in which it has been upheld. For cases seemingly
contrary, Clark v. Clark, 6 Watts & Serg. 85; Burr v. Burr, 10 Paige's Cb.
166; Barber v. Barber, 1 Chand. 280.
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In Hatchett v. Baddeley, 16 Geo. III. (a), the C. B. held that

a feme covert eloping from her husband, and running in debt,

could not be sued alone, for that no act of the wife could make
her liable to be sued alone. If she could be sued, she could sue,

acquire property, and release actions, and this would overturn

first principles. In no case, said one of the judges, can a feme
covert be sued alone, except in the known excepted cases of ab-

juration or exile, where the husband is considered as dead, and

the woman as a widow. It was afterwards held by the same

court, in Lean v. Schutz, 18 Geo. III. (6), that if the wife had

even a separate maintenance, and lived apart from her husband,

she could not be sued alone. There was no instance in the books,

said the court, of an action being sustained against the wife,

when the husband was living at home, and under no civil disa-

bility. A wife may acquire a separate character by the civil

death of her husband, but she cannot acquire it by a voluntary

separation.

But a few years afterwards, the court of K. B., under the in-

fluence of Lord Mansfield, in the celebrated case of Corbett v.

Poelnitz (c), introduced a new principle into the English law,

respecting the relation of husband and wife; but a principle that

was familiar to the Roman law, and to the municipal law of most

of the nations of Europe. The court in that case, held, that a

feme covert living apart from her husband, by a deed of separa-

tion, mutually executed, and having a large and competent main-

tenance settled upon her, beyond the control of her husband,

might contract, and sue, and be sued at law as & feme sole. Lord

Mansfield put the action, upon the ground of ihe wife having an

estate settled upon her to her separate use, and acquiring credit,

and assuming the character and competency of & feme sole. The

ancient law had no idea of a separate maintenance; and when

that was introduced, the change of customs and manners required,

as indispensable to justice, the extension of the exceptions to the

old rule of law, which disabled a married woman from contract-

ing. The reason of the rule ceased when the wife was allowed

(a) 2 Wm. nincks. Rep. 1079. Gilchrist r. Brown, 4 Term Rep. 766, S. P.

(b) 2 Wm. niacka. Rep. IH).").

(c) 1 Term Rep. 5. Rin^ted v. Lady Lanosboronpli', and TJarwoll v.

Brooks, :J Douff. Rep. 197, :571, wereca.ses that preceded the one of Corbett v.

Poelnitz, and declared the same doctrine.
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to possess separate property, and was disabled from charging her

husband.

This decision of the K. B. was in 1785, and it gave rise to

great scrutiny and criticism. It was considered as a deep and

dangerous innovation upon the ancient law.

In Compton v. Collinson (a), Lord Loughborough held, notwith-

standing that decision, that it was an unsettled point, whether an

action could be maintained against a married woman, separated

from her husband by consent, and enjoying a separate mainte-

tenance. Again, in Ellah v. Leigh (6), the K. B., in 1794, in-

directly assailed the decision of Corbett v. Poelnitz, and did not

agree that the court could change the law, so as to adapt it to

the fashion of the times. They de^^lared, however, with-

out touching the authority of the decision *that upon a
|

* 160 ]

voluntary separation of husband and wife, without a

permanent fund for her separate use, she could not be sued alone

as a feme sole. Afterwards, in Clayton v. Adams (c), the court

in K. B. went a step further towards overturning the authority

of Corbett v. Poelnitz, and held, that though the wife lived apart

from her husband, and carried on a separate trade, she was not

suable; for if she could be sued as a feme sole, she might be

taken in execution, which would operate as a divorce between

husbanJ and wife. At last, in Marshall v. Button (d), the K. B.

decided, in 1800, after a very solemn argument, before all the

judges, that a feme covert could not contract, and be sued as a

feme sole, even though she be living apart from her husband,

with his consent, and have a separate maintenance secared to her

by deed. The court said, that the husband and wife, being but

one person in law, were unable to contract with each other, and

that such a contract, with the consequences attached to it, of

giving the wife a capacity to contract, and to sue and be sued,

would contravene the general policy of the law in settling the

relations of domestic life, and would introduce all the confusion

and inconvenience, which must necessarily result from so anoma-
lous and mixed a character as such a married woman would be.

The only way in which such a separation can be safe and effectual,

{a) \ H. Blacks. Rep. 350.

(6) 5 Term Rep. 679.

(c) 6 Term Rep. 604.

(d) 8 Term Rep. 545.
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is, by having recourse to trustees, in whom the property, of which

it is intended the wife shall have the disposition, may vest, un-

controlled by the rights of the husband, and it would fall within

the province of a court of equity, to recognize and enforce such a

trust. At law, a woman cannot be sued as a feme sole, while the •

relation of marriage subsists, and she and her husband are living

under the same government.^'

Lord Eldon, afterwards, in the case of Lord St. John v. Lady

St. John (a), speaking of these decisions at law, ex-

[ * 161 ] pressed *himself very decidedly against the policy and

the power of a feme covert becoming a /erne sole by a

deed of separation. She was incompetent to contract with the

husband; and if separated, she could not be a witness against

her husband; she could not commit felony in his presence; she

must follow the settlement of her husband; her husband would

be suable for her trespass. In short, the old rule is deemed to

be completely re-established, that an action at law cannot be

maintained against a married woman, unless her husband has

abjured the realm (6),

But if the husband and wife part by consent, and he secures to

her a separate maintenance, suitable to his condition and circum-

stances in life, and pays it according to agreement, he is iiot

answerable even for necessaries, and the general reputation of

the separation will, in that case, be sufficient. This was so ruled

by Holt, Ch. J., in Todd v. Stokes (c), and this general doctrine

was conceded in the modern case of Nurse v. Craig (d), in which

it was held, that if the husband fails to pay the allowance, ac-

cording to stipulation in the deed of separation, the person who

supplies the wife with necessaries can sue the husband upon an

indebitatus assumpsit. This rule, in all its parts, was adopted by

the supreme court of New York, in Baker v. Barney (e). But

(a) 11 Vescy, 539, 530.

(ft) See the observations of the Master of the Rolls, in 3 Vesey, 443, 444, 445.

(c) 1 Salk. Rep. 116.

id) 5 Bos. &Pull. 148.

(e) 8 Johns. Rep. 72. The same rule applies where the husband and wife

are separated by a divorce amensa et ihoro, with an allowance to the wife for

^' The doctrine as laid down in Marshall v. Kutton has been upheld in

these states. See Beach v. Beacli, 2 Hill (N. Y.), 260; Cropsey v. McKin-
ney, 30 Barb. (N. Y.) 47. The law will only tolerate voluntary ajireements

for a separation when thev can be enforced thr<>u«>;h a third party. Rogers v.

Rogers, 4 Paige, 516; Bottle v. Wilson, 14 Ohio, 257.

220



Lee. XXVIIL] OF THE RIGHTS OF PERSONS. * 162

our courts have not gone further, aad have never adopted the

rule in Corbett v. Poelnitz (a); and I apprehend that the general

rule of the common law, as understood before and since that case,

is to be considered the law in this country; though, per-

haps, not ^exactly under the same straitened limitation [* 162]

mentioned in the books (6)."

IV. Wife^s capacity, in equity.

(1.) Of property in trust for wife.

At common law, a married was not allowed to possess personal

property independent of her husband. Biit, in equity, she is

allowed, through the medium of a trustee, to enjoy property as

freely as a feme sole; and it is not unusual to convey or bequeath

property to a trustee in trust, to pay the interest or income thereof

to the wife, for her separate use, free from the debts, control, or

interference of her husband, and payable upon her separate order

or receipt, at and after the times that the payments respectively

become due, and after her death in trust for her issue. In such

cases, the husband has no interest in the property, though after

the interest is actually received by the wife, it then might be

considered as part of the husband's personal estate (c). It is not

necessary that the trustee should be a strangor. The husband

himself may be the trustee; and if property be settled to a mar-

ried woman's separate use, and no trustee be appointed, the hus-

alimony, and the husband omits to pay it. Hunt v. De Blaquiere, 5 Bing.

Rep. 550.

{a) See 2 Halsted^s Rep. 150, where that case was expressly condemned.
[h) In some of the states, as Pennsylvania and South Carolina, a wife may

act as a feme sole trader, and become liable as such, in imitation of the cus-

tom of London. Purdon^s Dig. 424. Burke ?'. Winkle, 2 Serg. <t Rawie, 189.

Newbiggin v. Pillans, 2 Bay's Rep. 162. Slate Reports in Equity, S. C. 148,

149. But for greater protection to the wife, no suit can be brought, in South
Carolina, by or against a /e??ie covert sole trader, unless her husband be joined.
4 3rCord''s Rep. 413; and in Pennsylvania the privilege extends only to the
wives of husbands gone to sea, and whose wives are left at shop-keeping, or

to work at any trade for a livelihood. In Louisiana the wife has peculiar

jx)wers and privileges, and may be a public merchant and bind herself, yet
she cannot contract a debt by note without the authorization of her husband.
Civil Code of Louisiana, art. 128,*2412. 12 Louisiana Rep. 13.

((•) Lee V. Prieaux, 3 Bro. C. C. 381. Norris v. Hemingway, 1 Hagg. Eccl.

Rep. 4. Ex parte Gadsden, S. C. Law Journal, No. 3, p. 343. Carroll v. Lee,

3 Gill <& Johns. 504.
^' A deed is not absolutely necessary for a separation in order to affect the

husband's liability if the allowance is sufficient and actually paid. Emery
r. Neighbor, 2 Hast. (N. J.) 142. For the further statutory powere affect-

ing the rights of married women to sue and be sued, see the note at the end
of this volume and the statutes of the diflfereut states.
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band will be considered as such, notwithstanding he was not

a party to the instrument under which the wife claims (a).'"

(a) Bennett v. Davis, 2 P. Wms. 316. Moore v. Freeman, Bunb. 205. Ham-
ilton V. Bishop, 8 Verger, 33. Abbott, Ch. J., 2 Carr. & Payne, 62. Picquet

V. Swan, 4 Masori's Rep. 455. Escheator v. Smith, 4 M' Cordis Rep. 452.

Clancy on the Rights of Married Women, p. 15—30. Carroll r. Lee, 3 Gill &
Johm. 504. Wallingsford v. Allen, 10 P€i€r»' U. S. Rep. 583. Harkins v.

Coalter, 2 Porter'' s Alam. R. 463. The intention to create a trust estate for

the wife must distinctly appear. Clancy, 262, 268. The wife may give or

lend the income of her separate estate, if at her disposal, to her husband or

to any other person, and he will be accountable for it. Towers v. Hagner,
3 Wliarton's Penn. R. 48. Where a testator directed a share of the proceeds
of his estate to be paid into the hands of his daughter, for her own use and
benefit, and there was no intervention of trustees, and the gift was absolute,

it was held, in that case, not to be a gift to her separate use; and the authority

of the case of Hartley r. Hurle, 5 Vesey, 590, was shaken. Tyler v. Lake, 4
Simon^s Rep. 144. In Faulkner v. Faulkner, 3 Leigh's Rep. 255, it was also

decided, that at law a marriage settlement without the intervention of a
trustee, would not avail to secure the property to the wife, as against the
husband. So, in Simpson v. Simpson, 4 Dana K. Rep. 141, it was held, that
though a valid agreement for a separation between husband and wife, and
for a separate allowance for her support, might be made through the medium
of a third party as trustee for the wife, and by whom the contract may be
enforced; yet that where there was no third party, no suit could be main-
tained either at law or in equity, on such a contract. The court thought the
judiciary has no power to move one step in advance of the legislation and
uniform judicial precedents on the subject. But if before marriage and in
contemplation of marriage, the husband conveys directly to his intended
wife without the intervention of a trustee, personal property, and she mar-
ries and dies without issue of the marriage it was held that the property de-
scended to her heirs, and that the marital rights of the husband did not at-

tach. Allen u. Kumph, 2 HilVs Ch. R. 1. In Price v. Bigham, 1 Harr. &
Johns. 296, where real estate was, after marriage, conveyed in trust for the
" Wherever there is an intention to create a trust and such intention is

shown by apt words, the use will not be executed in the wife. Ware v.

Richardson, 3 Maryl. 553; Ayer v. Ayer, 16 Pick. 327. More especially if the
gift is direct by the husband to the wife will he be deemed a trustee. Steel
V. Steel, 1 Ired. Eq. 452; Trenton Banking Co. v. Woodruff, 1 Green Ch.
118; Freeman v. Freeman, 9 Mo. 772; Jamison v. Brady, 6 Sergt. & R. 466;
Shirly v. Shirly, 9 Paige, 364. But such gifts have not always been sustained.
Wade V. Fisher, 9 Rich. Eq. 362. It has been upheld at Common Law.
Pennsylvania Salt Co. v. Neel, 4 P. F. Smith, 17. Although no trustee is nec-
essary, yet there must be a trust created, there must be a severance of the
legal and equitable estates, otherwise should she l)ecome seised of the legal

estate, her husband's rights could not be excluded. Todd's Appeal, 12 Har-
ris, 429; Ware v. Richardson, supra; Bush v. Allen, 5 Mod. There must also

be an intention to exclude the husband or the expressions used must be in-

consistent with his marital rights. Ashcraft r. Little, 4 Ired. Eq. 236;
Nightengale V. Hidden, 7 R. L 115; Roane v. Rives, 15 Ark. 330; Rudisell
V. \yatson, 2 Dev. Eq. 430; but it will be sufficient if there bean expression
indicating the intention to create a beneficial enjovment for the wife. Stuart
V. Kissen, 2 Barb. 494; Perry v. Boileau, 10 Sergt.' & R. 208; Davis r. Cain,

1 Ired. 305; Hamilton v. Bishop, 8 Yerg. 33; Ballard r. Taylor, 4 Dessau.
550. For instances of words and expressions that have and have not been
held sufficient, see Bispham's Eq., 4th ed. p. 142, 143, ^ 100. The au-
thorities are conflicting as to whether the words "is not to be liable to hor
husband's debts," are sufficient to create a separate trust. See Bispham's
Eq. Jd.
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Where the husband stipulates, before marriage, either [
* 163 ]

that his wife shall enjoy her own property, or that she

shall be entitled to a certain benefit out of his estate, he will be

bound in equity to perform his agreement, even though it was

entered into with the wife herself, and became suspended at law

by his subsequent marriage.'* Gifts from the husband to the

wife may be supported, as her separate property, if they be not

prejudical to creditors, even without the intervention of trustees (a)

;

and where the husband, after marriage, agreed, in writing, to

settle part of the wife's property upon her, the agreement was

held to enure to the benefit of the children, and that the wife

herself could not waive it (6)J^

separate use of the wife, with power to her to sell by deed, she was allowed
to charge the estate with the payment of her debts, and equity enforced the
contract by decreeing a sale of the estate. So a feme covert, having a sepa-
rate estate and living apart from her husband, may charge it by her general
engagements without any particular reference to that estate, as well as by a
written instrument; and the creditor may reach it through a suit instituted
in equity against her and her trustees. Murray r. Bailee, 3 Myhie <& Keene, 209.

4 Simons, 82. She may charge her separate maintenance by accepting a bill

of exchange. It amounts to a power of appointment pro innto of her separate
estate, but the vice-chancellor said that the court could not subject her sepa-
rate property to general demands. Stuart v. Kirkwall, ^ 31add. 200, Am. ed.

The cases on this point are contradictory. The court of chancery never pro-
vides for the children, living the wife, out of her separate property. She is

not bound to provide for the children, or her husband out of property settled
to her separate use. The husband is left to maintain her and the children.
In the case of Anne Walker, Cases tern. Sugden by Lloyd <& Goold, p. 299,
328, 332.

(a) Case of the Countess Cowper, before Sir Joseph Jekyll, cited in 1 Atk.
Rep. 271. 3 Ihid. 293. Slanning v. Style, 3 P. Wins. 334. More v. Free-
man, Bunh. Rep. 205. Lucas t\ Lucas, 1 Atk. Rep. 270. 3 Ibid. 393. Brink-
man r. Brinkman, cited in 3 Atk. Rep. 394. Graham v. Londonderry, 3 ibid.

393. Rich v. Cockell, 9 Veseij. 369. Taylor, Ch. J., in Liles v. Fleming, 1
DeiJ. Eg. Cases, 187. The English statute of 3 and 4 William IV. has now
given sanction to this doctrine, and the husband is allowed to make a con-
veyance to his Avife without the intervention of a trustee.

[h) F.3nner r. Taylor, 1 Simon^s Rep. 169. In South Carolina, all marriage
settlements, antenuptial or postnuptual, are required, by statute of 1823, to
be recorded within three months after their execution; and any settlement
cf property by the husband on the wife after marriage, is a postnuptial set-

'* If the antenuptial settlement be made without the husband's concur-
rence, it will be taken as made in derogation of his marital rights and not
bind him. Linker v. Smith, 4 Wash. C. C. 224. If the husband, previous
to marriage, enters into a written agreement that his wife shall be entitled
to property as her own, but it is not settled and thus becomes vested in him
on marriage he becomes a trustee for her separate use. Baker v. Newton, 2
Beav. 112; 2 Story Eq. Jur. ? 1382 a. If the agreement only gives her power
over the property in general terms, it will only apply to such property as she
then had. Pilkinton r. Cuthbertson, 1 Bro. P. C. 337.

" See further upon gifts from the husband to the wife. Shepherd r. Shep-
herd, -7 Johns. Chy. 57; Garlick v. Strong, 3 Paige Ch. 440; Neufville v.

Thomson, 3 Edw. Ch. 92. A husband may settle a separate estate upon

223



*164 ' OF THE RIGHTS OF PERSONS. [Part IV.

The wife being enabled in equity to act upon property in the

bands of her trustees, she is treated in that court as having in-

terests and obligations distinct from those of her hus-

[ * 364] band. *She may institute a suit, by her next friend,

and she may obtain an order to defend separately suits

against her ; and when compelled to sue her husband in equity,

the court may order him to make her a reasonable allowance in

money to carry on the suit (a).'^

(2.) Her power under settlements.

The general grounds upon which equity allows a wife to in-

stitute a suit against her husband, are, when any thing is given

to her separate use, or her husband refuses to perform mamage
articles, or articles for a separate maintenance; or where the

tlement within the rule. In default of such record, the marriage settlement

is declared void. Marriage settlements, strictly speaking, are those settle-

ments only, whether made before or after marriage, which are made in con-

sideration of marriage only; but the statute in South Carolina was intended

to apply to all postnuptual settlements on the wife. Price v. White and
others, Carolina Law Journal, No. 3. See, also, in the same work, p. 35-2, an

essay on the registry acts of South Carolina, pointing out their imperfections,

and suggesting amendments. The act of South Carolina, of 1792, required

all marriage contracts and settlements to specify, either in the instrument

or in a schedule annexed, the jjroperty intended to be settled, and in de-

fault thereof the settlement is void as to creditors and purchasers. In

Virginia, d(jeds of settlement upon marriage, wherein either lands, slaves,

or personal property shall be settled, or covenanted to be left or paid at

the death of the party, or otherwise, shall be void as to creditors and sub-

sequent purchasers for valuable consideration without notice, unless acknow-
ledged, or proved and recorded, &c. 1 Revised Code, ch. 99, sec. 4. If not

recorded, they are void only as against the creditors of the wife. Laud r.

Jeffries, 5 Rand. Rep. 211. Turner v. Pierce, 5 Crunch, 154.

(a) Mix V. Mix, 1 Johm. Ch. Rep. 108. Denton v. Denton, ibid. 110. Wil-

son V. Wilson, 2 Haggard's Consist. Rep. 203. N. Y. Revised Statutes, vol. ii.

p. 148, sec. 58.

his Avife, and it will be good in equity without the intervention of the court.

Wood V. Worden, 20 Ohio, 518. A promissory note given by a husband to a

wife for money lent has been held good against his administrator. Huber
V. Huber, 10 Ohio, 371. A conveyance by a ftither to his daughter and her

husband, by way of advancement or gift to her vests no estate in the hus-

band except as trustee. Bancord v. Kuhn, 36 Pa. 383. Income arisinj;

from postnuptial settlements follows the principle estate and is free from the

husband and his creditors, as separate property and may be invested by her

and will be protected. Picquet v. Swin, 4 Mason, 443. For further au-

thorities in support of gifts from husband to wife being upheld in equity,

see Dully v. The Ins. Co., 8 Watts & Sergt. 413, and cases cited in Tyler

on Infancy and Coverture, p. 491, 495. The marriage articles and settle-

mentsof infants bind them when of full age in Virginia. Treble v. Areher.

3 Hen. & Munf 399; Healey v. Rowen, 5 Gratten, 414.
'" Se& further for statutory powers upon this subject the uote at the end

of thia volume and the atatutes of the difterent states.
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wife, being deserted by her husband, hath acquired by her la-

bour a separate property, of which he hath plundered her. The

acquisitions of the wife, in such a case, are her separate prop-

erty, and she niay dispose of them by will or otherwise (a)."

Though a woman may be proceeded againsi in equity without

her husband, and though her separate estate be liable for her

debts dum sola, yet the court cannot make a personal decree

against her for the payment of a debt. All it can do is to call

forth her separate personal property in the hands of trustees, and

to direct the application of it (b). AVhen the wife has separate

{(x) Cecil V. Juxon, 1 Atk. Rep. 278. Starrett v. Wynn, 17 Serg. & Bawle,

130.

(ft) Hulme V. Tenant, 1 Bro. Rep. 16. Norton i\ Tnrvill, 2 P. Wma. 144.

Lillie ?;. Airey, 1 Vesey, jun. 277. Lord Loughborough, 2 Vese//, jun. 145,

Dowling V. Maguire, 1 Lloyrl <£• GoohV>i Rep. t. PUinkctt^ 19. Montgomery v.

Eveleigh, 1 BlcCoriVs Ch. jS-i 2()7. Maywood & Patterson r. Johnson, 1

HiWsCh. R. 228. Vide post, 105, IGG. Prater's Law of Husband and Wife,

109. North American Coal Co. v. Dyett, 7 Paige, 1. Gardner v. Gardner,
'^ See, further, Fettiplace v. Georges, 3 Bro. C. C. 8 Vern. 535 ; Gore v.

Knight, Free, in Chy. 255 ; see 1 Rob. on Wills, 25. If not restrained by
the instrument to some particular mode of disposing of lier separate estate,

and even though a mode is pointed out she will not be confined to that spe-

cific form unless absolutely restrained from disposing in any other way.
Jacques v. Methodist Episcopal Church, 17 Johns. 548 ; Strong v. Skinner,
4 Barb. 546; Leaycraft v. Hadden, 5 Green Ch3^ 512 ; Maclin v. Burroughs,
14 Ohio S't. 519. But see Yale r. Dederer, 22 N. Y. 456, where the above
doctrine Wiis somewhat modified. In American Home Missionary Society i\

Wadham, it was held that where by an antenuptial settlement she has power
"to enjoy, control, and dispose of her separate property in the same manner
and with the like effect as though she has continued a feme sole,-^ she has no
power during coverture to dispose thereof by will. 12 N. Y. (2 Kern.) 415,
reversing 10 Barb. 597. In Talbot v. Calvert, 24 Pa. 327, it was held that
an antenuptial settlement, giving her power to dispose of property by will
has no effect to give her such power.

In equity the separate estate of a married woman is liable for her con-
tracts made during coverture, and she may bind such .sej^arate estate.

Hulme V. Tenant, 1 Lead. Cas. Eq.. p. 537, Text Book Series Ed. There is,

however, great onflict of authorities in the different States as to how far

and in what cases such contracts bind lior separate (\state. In New York, in
Yale V. Dederer, 22 N. Y. (8 Sm.) 450, the intention it would seem must ap-
pear on the conti-act, or the consideration must be for the benefit of such es-

tate. See, also, Vanderheyden v. Mai lory, 1 Const. N. Y. 452. Where there
is an express charge, or the contract is for its benefit, it will bind it. Cal-
vin V. Carrier, 22 Barb. 371. In South Carolina, Ohio and Massachusetts it

is chargeable for debts contracted for its use and on its account, but not for

general engagements. Maywood v. Johnston, 1 Hill Eq. 228 ; Carter v. Eve-
leigh, 4 Dessaus. 19 ; James v. Mayrant, Jd. 591 ; Adams r. Macke^, 6 Rich.
Eq. 75. Macher r. Burroughs, 14 Ohio N. S. 519; Willard r. Eastham, 15
Gray, 328; Rogers r. Ward, 8 Allen, 388; tracy r. Keith, 11 Allen, 214

;

Heburn r. Warner, 112 ]Mass. 271. See further upon the subject the stat-

utes of the states mentioned in note at the end of this volume and the stat-

utes of the difiereut states. 1 White & Tudors, L. C. E., p. 5:57, Text
Book Series Ed. and notes and cases there mentioned, and Bispham's Eq.,
4th ed., pp. 145-1 51.x

15 VOL. II. KENT. 225
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property, the relief afforded is by following it in the hands of

trustees ; and, in this way, courts of equity can attain a pure

and perfect justice, which courts of law are unable to reach.^^

If, by marriage settlement, the real and personal estate of the

wife be secured to her separate use, the husband is accountable

for that part of it which comes to his hands ; and a feme covert^

with rqspect to her separate property, is to be considered a

feme sole sub modo only, or to the extent of the

[
* 165] *power clearly given her by the marriage settlement.

Her power of disposition is to be exercised according

to the mode prescribed in the deed or will under which she be-

comes entitled to the property ; and if she has a power of ap-

pointment by will, she cannot appoint by deed ; and if by deed,

she cannot dispose of the property by a parol gift or con-

tract (a).'^ These marriage settlements are benignly intended to

ih. 112. If the wife has separate property, and lives apart from her hus-
band, that property will be liable in equity to lier contracts, though they
do not specially refer to that property. Lord Kenyon, in Marshall v. Rut-
ton, 8 Term Rep. 545. Murray v. Barlee, 4 Simon^s Rep. 82. In Bullpin v.

Clarke, 17 Vesey, 365, the master of the rolls decreed, that a debt by prom-
issory note given b}" a wife fo" money loaned to her for her separate use, be
paid by her trustees out of her separate estate. So, in Stuart v, Kirkwall.
3 Madd. Ch. Rep. 387, a similar decree was made on a bill against husband
and wife, on her acceptance of a bill of exchange, the vice-chancellor consid-

ering the act as an appointment by her^ro ianio of her separate estate. The
courts of equity in South Carolina have so far departed from the English
doctrine, that the wife cannot, l)y her own act merely, charge the separate
estate ; but the court will look into the circumstances, and see that a proper
case existed, even if the appropriation wjws b}"^ herself, for the necessary sup-
port of herself and family. The husband cannot do it. Maywood v. John-
ston, 1 HilVs Ch. Rep. 23fi.

(rt) Jaques v. The Methodist Episcopal Church, 1 Johns. Ch. Rep. 450.

3 Ibid. 77. Lancaster v. Dolan, 1 Rawle's Rep. 231, 248. Thomas v. Fol-

well, 2 Wharton, 11. But in Vizonneau v. Pegram, 2 Leigh, 183, the doc-
^** A mechanic's lien attaches to the separate property of a wife, Hamp-

ton V. Catlin, 20 N. Y, (6 Smith), 247, and she can be liable as a stockholder
under the N. Y. act of 1849, ch. 22G. Re Reciprocity Bank, 22 N. Y. (8

Smith), 9. Thejudgment should expressly state that the amount is '*to bo
levied or collected, out of her separate estate, and not otherwise." Bald-
win V. Kimmel, 1 Robinson, 109. From the cases, Sexton v. Fleet, 2 Hil-

ton, 483; Walker v. Swazy, 3 Abb. Pr. R. 136, that any judgment may
now be enforced by an ordinary execution. irres])octive of the cause for

which entered, against her separate estate. A judgment recovered against

husband and wile during coverture, for a cause arising after marriage, will

not bind her separate estate. Tisdale v. Jones, 38 Barb. 523.
"'•*

See, liowever, note 77, ante, and further Vizonneau r. Pegram, 2 Leigh.

183 ; West v. West, 3 Randolph, 373 ; Whitaker v. Blair, 3 J. J. Marsh.

239 ; and the case of Yale v. Dederer, 18 N. Y. 265. And it has l)oon held

that a separate estate may bo vested in a feme sole, which will be valid a?

against the husband's marital rights after she marries. Peers v. Brooks, 12

Geo. 195.
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secure to the wife a certain support in every event, and to guard

her against being overwhelmed by the misfortunes, or unkind-

ness, or vices of her husband. They usually proceed from the

prudence and foresight of friends, or the warm and anxious af-

fection of parents ; and, if fairly made, they ought to be sup-

ported according to the true intent and meaning of the instru-

ment by which they are created. A court of ^equity will carry

the intention of these settlements into efPect, and not permit the

intention to be defeated. These general principles pervade the

numerous and complicated cases on the subject ; though it must

be admitted, that those cases are sometimes discordant in the

application of their doctrines, and perplexingly subtle in their

distinctions (a).

trine declared was, that ajeme covert, as to pr.iperty settled to her separate
use, was a feme sole, and had a right to dispose of her separate personal es-

tate, and tiie profits of her separate real estate, in the same manner as if she
were ufeme sole, unless her power of alienation be restrained by the instru-

ment creiiting the separate estate.

{a) A gift of leasehold property was made to a daughter for her separate
use, free from the control of any future husband, and she subsequently mar-
ried without a settlement. She was held to be entitled, on a separation, to

the leasehold property, for her separate use, and the marital right was ex-
cluded. Anderson v. Anderson, 2 Mijlne d- Keene, 427. This was decided
by Sir John Leach, and affirmed by Lord Eldon. But a new doctrine on
this subject has been recently started in England, and it has been held that
gift^ to a feme sole, or to trustees in trust for a feme sole, to her separate use,

free from the control of any future husband, and not to be subject to his

debts or disposition, are, as to such restraints, illegal and void, unless they
be settlements made in immediate contemplation of marriage. A clause
against anticipation^ annexed to such a gift, is equally Inoperative. JNLissy

r. Parker, 2 3fijlne k' Keene, 174. It was also held, in Barton v. Briscoe,

Jacob'' s Rep. 603, and in Benson v. Benson, 6 Simoii's Rep. 126, that on a set-

tlement in trust for the sejiarate use of a married woman for life, the clause
against anticipation became inoperative on the death of the husl)and, and
no longer binding. And in Woodmeston v. Walker, 2 Russell <& Mylne. 197,

though the master of the rolls held that a gifl of an annuity to a single wo-
man, for her separate use, independent of any future husband, and with a
restraint on the disposition of the same by anticipation, was valid and bind-
ing, in respect to a future marriage

;
yet Lord Ch. Brougham, on appeal,

held, that i\\Q feme sole was entitled to the absolute disposal of the fund at
once without any restraint. The object of these checks was only to ex-
clude marital claims. He held the same doctrine in Brown r. Pccock. 5
Simon's Rep. 663. 2 Ri(ss<ell & BIylne, 210. 1 Coop. Sel. Ca. 70 S. C. ; and
so did Sir John Leach, in Acton v. White, 1 Simon''s & SiuarVs Rep. 429.

The principle declared by these cases in equity was, that unless the female
to whom the gift be made be married at the time the interest vests, and
the coverture be continuing down to the moment Avhen the alienation is

attempted, a female of full age stands precisely on the same footing with a
male, and equally with him may exercise all the rights of ownership, not-
withstanding a clause against anticipation, and against marital interfer-

ence. The trust fund is at her free disposal while she is sui juris, and a
court of equity only gives effect to the restriction upon her marriage, and
while remaining mi rried, against marital claims. In any other view, the
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In the case of Jaques v. The Methodist Episcopal Church, as

reviewed in the court of errors of New York (a), it was declared,

that a feme covert, with respect to her separate property, was to

be regarded in a court of equity as a feme sole, and might dispose

of it without the assent and concurrence of her trustee, unless

she was specially restrained by the instrument under which she

acquired her separate estate. But it was held, ( and in that con-

sisted the difference between the decision in chancery and the

correction of it on appeal,) that though a particular mode of

disposition was specifically pointed out in the instrument or deed

of settlement, it would not preclude the wife from adopt-

[ *166 ] ing any other mode *of disposition, unless she was, by

the instrument, specially restrained in her power of dis-

position, to a particular mode. The wife was, therefore, held at

liberty, by that case, to dispose of her property as she pleased,

though not in the mode prescribed, and to give it to her husband

as well as to any other person, if her disposition of it be free,

and not the result of flattery, force, or improper treatment.

This decision of the court of errors renders the wife more com-

pletely and absolutely a feme sole in respect to her separate

property, than the English decisions would seem to authorize;

and it, unfortunately, withdraws from the wife those checks that

were intended to preserve her more entirely from that secret and

right of disposition is incident to property. Smith v. Starr, 3 Wharfon, 62.

Hammersley v. Smith, 4 Wlwrtov, V2Q S. P. The trust estate created by
will for the separate use of a married woman, not only ceases when she be-

comes a widow, but does not revive on her subse(inent marriage, ih. In

Newton r. Reid, 4 Simons' Rep. 141, the vice-chancellor Sir L, Shad well,

went further, and held, that though the annuity be given by will, in trust

for a daughter for life, not subject to the debts or control of any future hus-
band, nor alienable by her and intended for her support, and she marries,

the restrictions were still void, and she and her husband might sell the an-
nuity, and apply the proceeds to ])ay his debts and for his use. This was
carrying the new doctrine to an unreas!)nable extent, and it is not the law
in this country. The lord chancellor, in Nedby v. Nedby, (1S39. ) dis-

claimed being bound by the decision in 3ftsfii/ v. Parker, and he said he had
difficulties in supporting it. He said further that Neiofon v. Jieid, went be-

yond what anybody had ever contended for. He was for pieserving trusts

created for the separate use of married women.
The a])ove cases will be found selected and reported in the Conden^tcd

English Chancery Reports, publish<Ml at Phihide]])hia, by Grigg & Elliot, and
which were originally edited by Mr. Peters, and are now by Mr. Ingrahain.

They are edited with skill and judgment, and contain all the English
<;hancery cases in the lati; voluminous and oppressive English reports that

are applicable here, and necessary to be known. They are, therefore, most
valuable, and every way well deserving the patronage of the American bar.

[a) 17 Johns. Rep. 548.
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insensible, but powerful marital influence, which might bo ex-

erted unduly, and yet in a manner to baffle all inquiry and de-

tection (a).^

A wife may also contract with her husband, even by parol,

after marriage, for a transfer of property from him to her, or to

trustees for her, provided it be for a bona fide and valuable con-

sideration; and she may have that property limited to her sepa-

rate use (6). This was so held in the case of Livingston v.

Livingston (c); and as the wife died, in that case, after the con-

tract had been executed on the part of the husband, and before

it had been executed on the part of the wife, the infant children

of the wife were' directed to convey, as infant trustees, by their

guardian, the lands which their mother, by agreement with her

husband, had contracted to sell.

A wife may, also, sell or mortgage her separate property

[a) In Morgan v. Elam, 4 Yerger''s Tenn. Rep. 375, the points discussed in

Jaqnes v. The Methodist Episcopal Church, were examined by counsel and
by the court with great research and ability, and the decision was favourable
to the doctrine as declared in the court of chancery of New York, in the
above case. It was held, that the power of a married woman over her sep-
arate estate, did not extend beyond the plain meaning of the deed creating
the estate, and that she was to be considered a feme sole in relation to the
estate, only so far as the deed had expressly conferred on her the power of
acting as ix feme sole: and that when a particular mode was pointed out for

the disposition of the separate estate of a married woman, she could not
dispose of it in any other way. The same principle is recognized and estab-

lished in Ewing r. Smith, 3 Dessaiiss' S. C. Rep. 417, in Lancaster ?'. Dolan,
1 Rawle's Rep. 231, and in Thomas r. Folwell, 2 Wliarton. H. We may now
venture to consider the doctrine in Jaques v. The Methodist Episcopal
Church, as declared in the court of chancery of New York, as the sound and
prevalent American doctrine.

{!)) Lady Arundell v. Phipps, 10 Vesey, 139, 145. Bnllard ?5. Briggs, 7
Piek. Rep. 533. Garlick r. Strong. 3 Pnic/e^s Rep. 440. But as against cred-
itors existing at the time, postnuptial agreements will not be permitted to
stand bevond the value of the consideration. Ibid.

(c) 2 Johns. Ch. Rep. 537.
^ See note 77 and note 70, ante. The law regarding the rights »f married

women over their separate property and their powers to dispose thereof are
fully stated in the leading case of Tullett v. Armstrong. 1 Beaven R. 1, 20; and
in notes to Hulme v. Tenant, 1 White & Tudor's Leading Cases in Equity,
612, and 1 My. & Cr. 377, where it was held that the separate use and the
restraint clause stand or fall together that is, cease during disGoverture and
revive on any subsequent marriage. See, also, Roberts r. Mosely, 51 Mo.
282. From the great case of Tullett r. Armstrong we gather further: First,

a gift to a married woman for her sole and separate use, without anything
further gives her a right to alienate such estate during coverture independ-
ently ot her husband. Second, that if such gift is for her sole and separate
use without power of anticipation she cannot, during coverture, dispose of
or charge it. See, also, Baggett v. Meux. 1 Phillips, fi27. Personal property
settled to the sole and separate use of a married woman goes to her next of
kin upon her decease. Gamble v. Naine, 5 Sand. 465.
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[ *167 ]
* for her husband's debts, and she may create a valid

power in the mortgagee to sell in default of pay-

ment (a).^' She can convey upon condition, and she may pre-

scribe the terms (b). It was long since held, even at law,

in the case of Wotton v. Hele (c), that the husband and wife

might grant land belonging to the wife, by fine, with covenant

of warranty, and that if the grantee should be evicted by a para-

mount title, covenant would lie after the husband's death, against*

the wife, upon the warranty. This is a very strong case to show

that the wife may deal with her land by fine as if she were a

feme sole; and what she can do by fine in England, she may do

here by any legal form of conveyance, provided she execute under

a due examination. The case states, that the court of K. B. did

not make any scruple in maintaining, that the action of covenant

was good against the wife on her warranty contained in her ex-

ecuted fine, though she was a feme covert when she entered into

the warranty. It is also declared, in the old books (d), that if

the husband and wife make a lease for years of the wife's land,

and she accepts rent after his death, she is liable on the cove-

nants in the lease; for, by the acceptance of the rent, she affirms

the lease, though she was at liberty, after her husband's death,

if she had so chosen, to disaffirm it (e).

(3.) Protection against her covenants.

This doctrine, that the wife can be held bound to answer in

damages after her husband's death, on her covenant of

[ *168] * warranty, entered into during coverture, is not con-

sidered by the courts in this country to be law; and it is

(a) The general rule is, that if the wife joins her husband in a mortgage
ol her estate tor his benefit, the mortgage, as between the husband and wife,

will be considered the debt of the husband, and after his death the wife,

or her representatives, will be entitled to stand in the place of the mortga-
gee, and have the mortgage satisfied out of the husband's assets. Lord
Thurlow, in Clinton v. Hooper, 1 Vesey, Jun.lSd.

(h) Deiiiarest v. Wynkoop, 3 Johns. Ch. Rep. 129. Pybus v. Smith. 1 Vesey,

jun. 189. Essex v. Atkins, 14 ibid, 542.

(c) 2 Sound. Rep. 177; 1 Mod. Rep. 290, S. C.

{d) Greenwood v. Ti])er, Cro. Jac. 563, 564. 1 Mod. Rep. 201.

(e) 2 Sannd. Rep. 180, note 9. Worthington v. Young, 6 Ohio R. 313.
"' She nuiy become surety as regards lier separate estate for her husband.

Neimcewicz v. Galin. 3 Paige Ch. 614, 11 Wend. ?A'2; Vartie r. Underwood.
18 Barb. 561. See, further, Block w. Gal way, 24 Pa. 18; Barnett r. I.ichten-

stein, 39 Barb. 191. Her sei)arate estate will be charged with the charges
of counsel employed by her to procure a divorce. Oswalt v. Moore, 19 Ark.
R. 257.
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certainly contrary to the settled principle of the common law, that

the wife was incapable of binding herself by contract. In the su-

preme court of Massachusetts (a), it has been repeatedly held,

that a wife was not liable on the covenants in her dwed, further

than they might operate by way of estoppel; and though the ques-

tion, in these cases, arose while the wife was still married, yet the

objection went to destroy, altogether the effect of the covenant.

So, also, in Jackson v. Vanderheyden (6), it was declared, that

the wife could not bind herself personally by a covenant, and that a

covenant of warranty, inserted in her deed, would not even estop her

from asserting a subsequently acquired interest in the same lauds.
^^

Though a wife may convey her estate by deed, she will not be

bound by a covenant or agreement to levy a fine, or convey her

estate. The agreement by a feme covert, with the assent of her

husband, for a sale of her real estate, is absolutely void at law,

and the courts of equity never enforce such a contract against

her (c).^"^ In the execution of a fine, or other conveyance, the

{a) Fowler v. Shearer, 7 Mass. Rep. 21; Colcord v. Swan, ihid^ 291.

{})) 17 Johns. Rep. 167; Martin v. Dwelly, 6 WendeWs Rep. 1, S. P. This
last point as to the estoppel, is contrary to the cases of Hill v. West, 8 Ohio

R. 2-J5; Colcord v. Swan, 7 Mass. R. 291; Ihid. 21; 4 Bibh. Kentucky R. 436.

(c) Butler v. Buckingham, 5 Day's Rep. 492. See, also, Watrous v. Chal-
ker, 7 Conn. Rep. 224, S. P. In Baker v. Child. 1 Veim. Rep. 61, it was
stated, as by the court, that where a fetne covert agreed with her husband to

^- Martin v. Dwelly, G Wend. 14; Nicholson v. Helmsley, 2 Har. & McHen,
409. See, however. Nelson r. Harwood, 3 Call. 394, as to her covenant for

future assurance. There seems to be no reason why, when she is empowered
by statute to enter into contracts as though a feme sole, she should not be
estopped without limitation. SeeDuigaes v. Chancey, 67 Barb. 566; Fryer v.

Rishell, 84 Pa. 521; Towels v. Fisher, 77 N. C. 437; Godfrey v. Thornton, 46
Wis. 677. Even to the acts of her husband. McCad v. Woolf, 42 Ala. 389;
Bodine 7J. Killein, 53 N. Y. 93; Freeman v. Allen, 15 Hun. 4; Hockett v.

Bailey, 86 III. 74. In the following cases she was held not estopped, Ogles-
by Coal Co. v. Pasco, 79 111. 164; Upshaw v. Gibson. 53 Miss. 341; McBeth v.

Trabue, 69 Mo. 642; and see 2 Pom Eq. 279, and further, Rogere v. Union
Cent. L. Ins. Co., 9 West Rep. 828, 111 Ind. 343; Ward v. Berk.shire L. Ins.

Co., 6 West Rep. 506, 108 Ind. 301. . For cases independently of legislative

enactments. Stafford v. Stafford, 1 De G. & J.«193: Skottowe v. Williams, 7
Jur. N. S. 118; Jones v. Higgins, L. R. 2 Eq. 538; Jones v. Frost, L. R. 7

Chy. 773, 776; Bigelow v. Foss, 59 Me. 162; Frazier v. Gelston, 35 Md 298;
Brinkershoff ?!. Brinkershoff, 23 N. J. Eq. 477, 483: Carpenter v. Carpenter,
25 N. J. Eq. 194; Drake v. Glover, .30 Ala. 382; Connolly v. Branster, 3
Bush. 702; Couch r. Sutton, 1 Grant. 114; McCullough n Wilson, 21 Pa. 436;
Galbraith v. Lunsford, 1 L. R. A. 522.

^'^ In Maine she cannot bind herself by an executory contract to convey,
even though her husband is a party thereto. Ex parte, Thomas. 3 Greenl. 50.

She m:iy, however, with her husband's concurrence bind herself by agree-
ment for a partition of her lands without a separate acknowledgement.
Rhode's Appl., 3 Rawle, 420. In Galusha u. Hitchcock, 29 Barb. 193, her
executory contracts are valid in equity when for the benefit of her separate

estate, and see Van Allen v. Humphrey, 14 Barb. 555.
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wife is privately examined, whether she acts freely; and without

such ao examination, the act is invalid. But a covenant to con-

vey is made without any examination; and to hold the wife bound

by it, would be contrary to first principles on this subject, for the

wife is deemed incompetent to make a contract, unless it be in

her character of trustee, and when she does not possess any bene-

ficial interest in her own right. The chancery jurisdiction is ap-

plied to the cases of property settled to the separate use of the

wife by deed or will, with a power of appointment, and

[
* 169 ] rendered * subject to her disposition. On th.e other

hand, the husband has frequently been compelled, by

decree, to fulfil his covenant, that his wife should levy a fine of

her real estate, or else to sufFer by imprisonment the penalty of

his default (a). But Lord Cowper once refused to compel the

husband to procure his wife to levy a fine, as being an unreason-

able coercion, since it was not in the power of the husband duly

to compel his wife to alien her estate (b). In other and later

cases, the courts have declined to act upon such a doctrine (c);

and Lord Ch. B. Gilbert questioned its soundness [d). In Emery

V. Wase (e). Lord Eldon observed, that if the question was per-

fectly res Integra, he should hesitate long before he undertook to

compel the husband, by decree, to procure his wife's conveyance;

for the policy of the law was, that the wife was not to part with

her .property, unless by her own spontaneous will. Lastly, in

Martin v. Mitchell (g), where the husband and wife had entered

into an agreement to sell her estate, the master of the rolls held,

that the agreement was void as to the wife, for a married woman
had no disposing power, and a court of equity could not give any

relief against her on such a contract. She could not bind herself

levy a fine, and he died before it was done, the court would compel the wife

to perform the agreement, ^ut this case was said, in Thayer v. Gould. 1

Atk. Rep. 617, to have been falsely reported, and that there was no such de-

cree; and the master of the rolls, in Ambler, 498, spoke of it as a loose note.

It is not law.

(a) Griffin v. Taylor, Tothill, 106. Harrington v. Horn. 2 Eq Cases Ahr. 17.

pi. 7. Sir Joseph Jekyll. in Hall v. Hardy, ;i P. Wms. 187; Withers r. Piuch-

ard, cited in 7 Vesey, 475. Morris v. Stephenson, 7 Vesey, 474.

(6) Otread v. Round, 4 Viner's Ahr. 203, pi. 4.

(c) rrec. in Ch. 76. Amb. Rep 495.

{d) Gilberfs Lex Prvetoria, 245,

{e) 8 Vesey, 505. 514.

Ig) 2 Jac. & Walk. 412. Sir James Mansfield, in Davis r. Jones, 4 Bos. A-

Pull. 269, Brick v. Whelley, cited in Howel r. George, 1 Madd. Rep. 16.

S. P
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by contract, except in the execution of a power, and in the mode

prescribed; nor would the court compel the husband to procure

his wife to join in the conveyance. Such said the master of the

rolls, was not now the law.

*The English courts of equity have, until recently, [
* 170 ]

thrown a further and very important protection over the

property settled on the wife on her marriage, for her separate use,

with a clause against a power to sell or assign by anticipation.

It was declared, in Ritchie v. Broadbent (a), that a bill would not

be sustained, to transfer to the husband property so settled in

trust, even though the wife was a party to the bill, and ready to

consent on examination to part with the funds. The opinion of

the Lord Ch. Barou was grounded on the effect to be given to

the clause against anticipation, and does not apply to ordinary

cases, or affect the general power of the wife, where no such

check is inserted in the settlement. A clause in a gift or deed

of settlement upon the wife, against anticipation, is held to be an

obligatory and valid mode of preventing her from depriving her-

self, through marital or other influence, of the benefit of her prop-

erty. But that restraint on anticipation ceases on the death of

the husband, for the reason and expediency of the restraint have

then also ceased (b).^*

(a) 2 Jack. <& Walk. 455.

{b) Barton v. Briscoe, 1 Jacobus Rep. 603, The history of the fluctuations
of the English chancery decisions on this subject is curious. Thus, the Eng-
Hsh rule formerly was, that in cases of property in trust for a married
woman, to be paid into her own hands, upon her own receipts, the wife
mio;ht .still dispose of that interest, and her assignee would take it. Hulme
V. Tenant, 1 Bro. C. C. 16. Pybus v. Smith, 3 ibid. 340. 1 Veseyjun. 189,

S. C. But in Miss Waimn\<< case, Lord Thurlow altered his opinion, and
held, that a proviso in a settlement that the wife should not dispose of her
interest by any mode of anticipation, would restrain her: and Lord Alvan-
ley, in Sockett v. Wray, 4 Bra. Rep. 483, held it to be a valid clause; and so

it has becTi since con.sidered. Lord Eldon, in Brandon v. Robinson, 18 Vesey,

434; and in Jackson v. Hobhouse, 2 Hferivale^s Rep. 487. Now, again, such
a clause against anticipation, inserted in a will in favour of an unmarried
temale, and without any connection with coverture, is held to be not valid.

See Woodmeston v. Walker, 2 Russ <£- Mylne, 197. Jones v. Sadler, ibid. 208.

Brown v. Pocock, ibid. 210. Newton v. Reed, 4 Simons'' Rep. 141; and see

supra, p. 165, note a. iThe supreme court of North Carolina, sitting in

equity, has followed the spirit of these latter decisions, and held that

though real and personal property be conveyed in trust to apply the pro-

ceeds to A. for life, with a clause against a sale or anticipation, but Avithout

any disposition over in the case ot such sale or anticipation, yet if the cestui

que. irusf be a male or single, the restraint on his alienation or assignment
was inoperative and void. Dick v. Pitchford, 2 Det\ <£• Battle, Eq. Cases, 480.

^*See, further, note 80. ante, and the note at the end of this volume and
the statutes of the different states.
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(4) Poiver to appoint by icill.

A wife cannot devise her lands by will, for she is excepted out

of the statute of wills; nor can she make a testament of chattels,

except it be of those which she holds en autre droit, or which

are settled on her as her separate property, without the license of

her husband. He may covenant to that effect, before or after

marriage, and the court of chancery will enforce the performance

of that covenant. It is not strictly a will, but in the nature qI

an appointment, which the husband is bound by his covenant to

allow (a). The wife may dispose by will, or by act in her life-

time, of her separate personal estate, settled upon her, or held in

trust for her, or the savings of her real estate given to her separate

use; and this she may do without the intervention of

[ *171 ] trustees, for the * power is incident to such an owner-

ship (5). It has been held, even at law, in this coun-

try (c), that the wife may, by the permission of her husband.

The disposition over would seem to be material in the construction of the in-

strument. Lord Eldon, in Brandon r. Robinson, 18 Vesey, 429, observed,

that property might be limited to a man until he became a bankrupt and
then over. But that if property be given to a man for life, the donor cannot

take away the incidents to a life estate, or add a valid clause that he should

not alien it. It cannot be preserved from creditors, unless given to some
one else in trust. But we have again, in the English courts of equity, a re-

currence to the old and juster doctrine; for it was held in Tullett r. Arm-
strong, 1 Beavan, 1, that a devise and bequest in trust for an unmarried
woman, to her separate use, and with an inability to aliene, w^as eftectual

upon any subsequent marriage, both as to the separate use and the restraint

upon anticipation. And afterwards, in Dixon ??. Dixon, 1 Beovan. 40, it was
held, that a settlement on the first marriage* of a woman, in trust for her

separate use exclusive of any husband, the trust to her separate use attached

upon a re-marriage.

The New Vork Rexnsed Statutes, vol. i. p. 728, sec. 55, (as amended in

18:i0,) and 730, sec. 63, and 65, have thrown an effectual protection over the

interests of persons not well able to protect themselves, by declaring. (1.)

that an express trust may be created to receive the rents and profits of land,

and apply them to the use of any person, during the life of such person, or

for any shorter term; (2.) By declaring, that no person beneficially inter-

ested in a trust tor the receipt and profits of lands, can assign, or in any
manner dispose of such interest; and, (3.) that where the trust shall be ex-

pressed in the instrument creating the estate, every sale, conveyance, or other

act of the trustees, in (tontravention of the trust, shall be absolutely void.

Under these provisions, a father may create a trust in favour of a daughter,

and the interest would be unalienable even with thfconsent of the husband.

Nothing can impair such a trust during the life of the cestui que trust; and the

recent English decisions on this subject are wholly inapplicable, and not law

in New York.
(n) Pridgeon v. Pridgeon, 1 Ch Cos 117. Rex v Bettesworth, Sfr. Rep.

891

(6) Peacock v. Monk. 2 Vesey. 190. Rich v. Cockell, 9 Vesey, 369. West
V. West, 3 Randolph's Rep. 373.

(c) Emery v. Neighbour, 2 Hahted's Rep. 142.
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make a disposition iu the nature of a will, of personal property

placed in the hands of trustees, for her separate use, by her hus-

band, or by a stranger, and either before or after marriage. If a

feme sole makes a will, and afterwards, marries, the subsequent

marriage is a revocation in law of the will. The reason given is,

that it is not in the nature of a will to be absolute, and the mar-

riage is deemed equivalent to a countermand of the will, and espe-

cially as it is not in the power of the wife after marriage, either

to revoke or continue the will, inasmuch as she is presumed to be

under the restraint of her husband (a). But it is equally clear,

that where an estate is limited to uses, and a power is given to a

feme sole, before marriage, to declare those uses, such limitations

of uses may take effect; and though a married woman cannot be

said strictly to make a will, yet she may devise, by way of exe-

cution of a power, which is rather an appointment than a will;

and whoever takes under the will, takes by virtue of the execu-

tion of the power (b). Thus, in the case of Bradish

V. Gibhs (c), it was * held, that a feme covert might [
* 172]

execute by will, in favour of her husband, a power,

given or reserved to her while sole, over her real estate. In that

case, the wife before marriage, entered into an agreement with

her intended husband, that she should have power during the

coverture, to dispose of her real estate by will, and she afterwards

during coverture devised the whole of her estate to her husband;

and this was considered a -valid disposition of her estate in equity,

[n) Forse & Hambling's ease, 4 Co. 60, b. 2 P. Wvis. 624. 2 rerm Rej).

695, S. P.

.{h) She may, nnder a ]X)wer of appointment over personalty in a marria<2;e

settlement, appoint by deed in favour of her husband; and if it appear that
she did it freely and understandingly, equity will enforee it. Chesslyn r
Smith, 8 Vesey, 183. Whitall r. Clarke, 2 Edwards' V. C. Rep. 149.

(c) 3 Johm. Ch. Rep. 523. By the Nev) York Rcrised States, vol. i. p. 733—
737, see. 80, 87, a general and benefieial power maj^ be granted to a married
woman, to dispose, during the marriage, and without the coneurrenee of her
husband, of lands conveyed or devised to her in fee; or a special power of
the like kind, in respect to any estate less than a fee, belonging to her, in

the lands to which the power relates. She may, under the power, execute
a mortgage; and, generally, she may execute a power during coverture, by
grant or devise, according to the terms of it; and if she executes a power
by grant, the concurrence of her husband as a party is not requisite, but she
must acknowledge, on a private examination, the execution of the power.
And if a married woman be entitled to an estate in fee, .she may by virtue
of a power, create any estate Avhich she might create, if unmarried; but she
cannot exercise any power during her infancy, nor if, by the terms of ths
power, its execution by her, during marriaue, be expressly or impliedly pro-
hibited. Ibid. sec. 90, 110, 111, 117, 130.

""
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and binding on her heirs at law. The point in. that case was,

whether a mere agreement, entered into before marriage, between

the wife and her intended husband, that she should have power

to dispose of her real estate during coverture, would enable ber

to do it, without previously to the marriage vesting the real es-

tate in trustees, in trust for such persons as she should by deed

or will appoint; and it w^as ruled not to be necessary; and the

doctrine has received the approbation of the supreme court of

Pennsylvania (a). Equity will carry into effect the will of a

/erne covert, disposing of her real estate in favour of her husband,

or other persons than her heirs at law, provided the will be in

pursuance of a power reserved to her in and by the antenuptial

agreement with her husband.®^

(5.) Marriage settlements^

With respect to antenuptial agreements, equity will grant its

aid, and enforce a specific performance of them, provided the

agreement be fair and valid, and the intention of the parties con-

sistent with the principles and the policy of the law. Equity will

execute covenants in marriage articles at the instance of any

person who is within the influence of the marriage consideration,

and in favour of collateral relations, as all such persons

[ * 173 ] rest their claims on the ground of a valuable * consid-

eration (6). The husband and wife, and their issue,

are all of them considered as within that influence, and at the in-

(a) 10 f^erg. & Rawle, 447.

(6) Pulvertoft v. Pulvertoft, 18 Vesey, 92.

^ See cases in note 77, ante. In Hodson v. Lloyd, 2 Bro. C. C. 534, there

was an antenuptial agreement by the wife settling her property upon her,

with power to dispose thereof by will alter marriage. Previous to marriage she
devised it to her husband absolutely. The will was held revoked by the mar-
riage. In Fitch V, Brainard, 2 Day's R. (Conn.) 163, it was held that a will

executed in her husband's favor is void. If there is an express provision giving

the property absolutely to her in case of survivorship, it hi^s been held that

she cajinot appoint it during coverture Richards v. Chambers, 10 Ves. 380;

Lee V. Muggeridge. 1 Ves. & Beame, 118. See, al.'^o, to the same, effect Nixon
V. Nixon, 2 Jones & Lat. 416. She may dispose of her separate estate by
jrift to her husband. Hinney v. Phillips, 50 Pa. 382; Ware r. Hagner, 3
Whart. 48: McGlinsey's App., 14 Sergt. & R. 64; Magler v. Ingersol, 7 Pa.

204. And see further the note at the end of this volume and the statutes

of the different states affecting the powers of married women under which
their ])ower8 have greatly increased. She may dispose of her estate either

by grant or demise, according to,the authority given lur by the instrununt
creating the ])Ower. Strong f. Wilkius, 1 Barb. Ch. D; Wright v. Tallnuulge,

15 N. Y. (lSm.)307.
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stance of any of them, equity will enforce a specific performance

of tbe articles (a)
^'

Settlements after marriage, if made in pursuance of an agree-

ment in writing entered into prior to the marriage, are valid,

both against creditors and purchasers. The marriage is itself a

valuable consideration for the agreement, and sufficient to give

validity to the settlement. This was so decided in the case of

Reade v. Livingston (b)\ and it was there held that voluntary

settlements after marriage, upon the wife or children, and with-

out any valid agreement previous to the marriage to support

them, were void as against creditors existing when the settlement

was made. But if the person be not indebted at the time, then

it is settled that the postnuptial voluntary settlement upon the

wife or children, if made without any fraudulent intent, is valid

against subsequent creditors. This was not only the doctrine in

Reade v. Lvingston, and deduced from the English authorities,

(a) Osgood V. Strode, 2 P. Wms. 255. Bradisli ?'.»Gil)bs, 3 John ft. CJi. J!rp.

550. An antenuptial settlement, founded on a valuable consideration, such,

for instance, as marriage, cannot be affected by fraud in the settler, if the
other party be innocent. Magniac v. Thompson, 7 Peters^ U. S. Rep. 348,

In North Carolina and Tennessee, the registration of marriage settlements
and contracts is required by statute, in order to render them valid as a lien

on the property of the settlor as against creditors. 2 Dev. & Battle, 391.

Statute of Tennessee. 1831.

[h) 3 ,/o//».s. Ch. Rep. 481. Thomson v. Dougherty, 12 Serg. d- Rnwle, 448,

and iAIagniac v. Thompson, 1 Baldwin's C. C. U. S. Rep. 344, S. P.
*'*' A parol agreement by the father of an illegitimate child to settle all his

estate upon her in consideration of her marriage will bind him. Wall v.

Scales. 1 Dev. Eq. 472. Equity Avill enforce them in favorof third parties, al-

though they are not named, if for their special use and benefit. King r. Whit-
ley. W Paige Ch. 465; Bleeker r. Bingham, 3 Id. 24G; Baird v. Bland, 3
Munf 570; Coutts v. Greenhow, 2 Id. 363. Equity will enforce contracts
made in consideration of marriage, although informal and irregular in their
execution, and inoperative at law. Allen v. Kumph, 2 Hill Ch. 3. Equity
will enforce marriage articles at the instance of the issue whether in ease or
in ventre m mere and thev cannot be rescinded bv the parties after marriage.
Tabb V. Archer, 3 Hen. & Munf 319. The husband will be bound although
the wife was a minor when the articles were made. Wilson v. McCullough,
19 Pa. 87. Whichcote v. Lyle, 28 Pa. 73. They will bind both parties when
of full age when executed during their minority. Tabb v. Archer, supra;
Lester r. Frazier, 2 Hill. Ch. 537. As to the right of a married woman to
disathrra a marriage settlement executed Avhen under age, after arriving at
maturity, in the State of New York. Temple v. Hawley, 1 Sand. Ch. 153,
and i\s to Pennsylvania, Whichcote r. Lyle, supra.

In the recent case of Deshon v. Wood, 1 L. K. A. (Mass.) 518, it was held
that equity will not enforce a parol antenuptial agreement to execute a set-

tlement when the agreement is one that is required by statute to be in writ-
ing. Pub. Stat. Mass. ch. 147, §^2627. See further the note to this case
on antenuptial agreements and postnuptial settlements.
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but it has since received the sanction of the Supreme Court of the

United States, in the case of Sexton v. Wheaton (a)."^

A settlement after marripge may be good, if made upon a val-

uable consideration. Thus, if the husband makes a settlement

upon the wife, in consideration of receiving from the trustees of

the wife possession of her equitable property, that will be a' suffi-

cient consideration to give validity to the settlement, if it was a

case in which a court of equity would have directed a settlement

out of the equitable estate itself, in case the husband had

[ * 174 ] sought the aid of the court, in order to get * possession

of it>(6). The settlement made after marriage, between

the husband and wife, may be good, provided the settler has re-

ceived a fair and reasonable consideration in value for the thing

settled, so as to repel the presumption of fraud. It is a suffi-

cient consideration to support Such a settlement, that the wife re-

linquishes her own estate, or agrees to make a charge upon it for

the benefit of her husband, or even if she agrees to part with a

contingent interest (te). But the amount of the consideration

must be such as to bear a reasonable proportion to the value of

the thing settled, ard when valid, these postnuptial settlements

will prevail against existing creditors, and subsequent pur-

chasers {d). A settlement upon a meritorious consideration, or

one not strictly valuable, but founded on some moral considera-

tion, as gratitude, benevolence, or charity, will be good against

the settler and his heirs; but whether it would be good as against

creditors and purchasers, does not seem to be entirely settled,

{n) 8 Wheaion, 4229. Piequet v. Swan, 4 Mnaon^H Rep. 443, S. P.

(ft) Moor V. Rycault, Prec. in Ch. 22. Brown v. Jones, 1 Atk. Rep. 190.

Middlecome r. Marlow, 2 A(k. Rep. 518. Piequet v. Swan, 4 Mason^s Rep.
443.

(c) Ward v. Shallett, 2 Vesey, 16.

{(i) Lady Arundel v. Phipps, 10 Vesep, 139. Bullard r. Briggs, 7 Pick. Rep.
533.

^' See, also, Satterthwaite v. Greerley, 3 Green Ch. 489. A postnuptial
settlement of the wife's property made pursuant to a parol agreement made
before marriage will he upheld against creditors. Wood r. Savage. Walker
Ch. 471. A settlement executed by a husband after nuuriago ])ursuant to a
parol agreement made before marriage is absolutely void as against antecedent
creditors. Borst r. Corey. IG Barb. 136. A settlement made by a person of
the greater part of his property when deeply indebted and on the eve of a
judgment by a liusband is void as to creditors. Croft v. Arthur, 3 Dessau.
223. To protect a settlement as against creditors it must be executed be-

fore marriage Jones r. Henry, 3 Litt. 427, and see further hereon the notes
to Deshon r. Wood, 1 L. li. A. p. 519 et neq., as to the eliect of u voluntary
conveyance by husband to wife.
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though the weight of opinion, and the policy of the law, would

rather seem to be against their validity in such a case.®*

If the wife, previous to marriage, makes a settlement of either

her real or personal estate, it is a settlement in derogation of the

marital rights, and it will depend upon circumstance, whether it

be valid (a). Where the wife, before marriage, transferred her

entire estate, by deed, to trustees, who were to permit her to re-

ceive the profits during life, and no power was reserved over the

principal, except the jus disponendi by will, a court of equity has

refused, after the marriage, to modify the trust, or sustain a bill

for that purpose against the trustees by the husband

and wife (6). In case the settlement be * upon her- [* 175]

self, her children, or any third person, it will be good

in equity, if made with the knowledge of her husband. If he be

actually a party to the settlement, a court of equity will not

avoid it, though he be an infant at the time it was made (c).

But if the wife was guilty of any fraud upon her husband, as by

inducing him to suppose he would become possessed of her prop-

erty, he may avoid the settlement, whether it be upon herself, her

children, or any other person (d). If the settlement be upon

children by a former husband, and there be no imposition prac-

ticed upon the husband, the settlement would be valid, without

notice (e); and it would seem, from the opinion of the lord chan-

cellor, in King v. Colfo7i, that such a settlement, even in favour

of a stranger, might be equally good under the like circumstances.

It is a general rule, without any exception, that whenever any

agreement is entered into for the purpose of altering the terms

of a previous marriage agreement, by some only of the persons

who are parties to the mamage agreement, such subsequent

(rt) St. George v. Wake, 1 3rylne & Kcene, 610. Bill v. Cureton. 2 ib. 503.
(b) Lowry v. Tiernan, 2 Harr. dt Gill, 34.

(c) Slocombe r. Glubb, 2 Bro. Rep. 545.

(rf) Buller, .J., and Lord Ch. Thurlow, in Strathmore v. Bo^ves, 2 Bro. 345.

1 VeHcy, jiin. 22, S. C. Goddard ?-. Snow, 1 BiisftePs JRep. 485. Howard v.

Hooker, 2 Rep. in Ch. 42. St. George r. Wake, 1 Mi/Ine & Keene, 610. Secret
and voluntary conveyances by a woman, in contemplation of marriage, area
fraud upon the marital rights, and void. Tucker v. Andrews, 13 Maine R.
124, 128. Jordan v. Black, 1 3Teig's Tenn. R. 142.

(e) King v. Ck)lton, 2 P. Wins. 674. Jones v. Cole, 2 Bailey's S. C. Rep.
330.
^ Where a husband agreed to settle part of the wife's equity to a legacy,

when collected, it was held a sutticient consideration to support a post nup-
tial settlement. Partridge v. Havens, 10 Paige, Ch. 618. A postnuptial
agi'eement by the husband providing for a conveyance of property, will be
enforced in equity after his decease. Thomas r. Brown. 10 Ohio St. 247.
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agreement is deemed fraudulent and void. The fraud consists in

disappointing the hopes and expectations raised by the marriage

treaty.^''

It is a material consideration respecting marriage settlements,

not only whether they are made before or after" marriage; but if

after marriage, whether upon a voluntary separation, by mutual
agreement between the husband and wife. Lord Eldon, in St.

John V. St John (a), intimated, that a settlement, by way of sepa-

rate maintenance, on a voluntary separation of husband and wife,

was against the policy of the law, and void; and he

[ * 176 ] made no distinction between settlements *resting on

articles, and a final complete settlement by deed; or be-

tween the cases where a trustee indemnified the husband against

the wife's debts, and where there was no such indemnity. The
ground of his opinion was, that such settlements, creating a sepa-

rate maintenance, by voluntary agreement between husband and

wife,were, in their consequences, destructive to the indissoluble na-

ture and the sancity of the marriage contract; and he considered the

question to be the gravest and the most momentous to the public

interest, that could fall under discussion in a court of justice.

Afterwards, in Worrall v. Jacob (b), Sir William Grant said he

apprehended it to be settled, that chancery would not carry into

execution articles of agreement between husband and wife. The
court did not recognize any power in the married parties to vary

the rights and duties growing out of the marriage contract, or to

effect at their pleasure a partial dissolutio» of the contract. But

be admitted, that engagements between the husband and a third

person, as a trustee for instance, though originating out of, and

relating to a separation, were valid, and might be enforced in

equity (c). It was, indeed, strange, that such an auxiliary agree-

[n) 1 1 Vesey, 530
'

(ft) 3 Merivale's Rop. 2.56, 268,

(c) This is now the settled law in England and in this country. Fitzer v.

Fitzer, 2 Atk. Rep. 511. Cooke v. Wiggens, 10 Ves. 191. Lord Rodney v.

Chambers, 2 FmsVh Rep. 283. 5 Raithhy's Vernon, 386, note 1. Ros r. Wil-
loughby, 10 Price\s Rep. 2. Caison v. Murray, 3 Paige^n Rep. 483. Reed r.

Beazley, 1 Blackf. Ind. Rep. 97, S. P. It is an interesting fact, to find not
only the lex mercatoria of the English eoninion law, but the refinements ot

^" A settlement of her interest in her deceased husband's estate by a
widow, if made with herintended husband's knowledge is valid. I.atimer r.

Elgin, 4 Dessau. 20. E(|uity will (h'cree a fresh settlement to be executed when
the former has been executed in ignorance of a fact, or there has been mis-
take, or where it is highly injurious in its present form. Temple v. Haw-
ley, 1 Sand. Ch. 153.
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raent should be enforced, while the principal agreement between

the husband and wife to separate, and settle a maintenance ou

her, should be deemed to be contrary to the spirit and the policy

of the law. If the question was res iniegra, said

*Lord Eldon, untouched by dictum^ or decision, he [
* 177

J

would not have permitted such a covenant to be the

foundation of a suit in equity. But dicta have followed dicta^ and

decision has followed decision, to the extent of settling the law on

this point too firmly to be now disturbed in chancery {a).^

the English equity system, adopted and enforced in the state of Indiana, as

early as 1820, when we come to consider how recently that country had then
risen from a wilderness into a cultivated and civilized community. The re-

ports in Indiana here referred to., are replete with extensive and accurate law
learning, and the notes ol"the learned rejx)rter, annexed to the cases, are very
valuable. The general principle is established, that the law does not au-
thorize or sanction a voluntary agreement for a separation between husband
and wife. The wife cannot make a valid agreement with the husband for a
separation, in violation of the marriage contract, except under the sanction

of the courts of equity, and except in the cases where the conduct of the hus-
band would have entitled her to a separation. The law merely tolerates such
agreements when capable of being enforced by or against a third person act-

ing in behalf of the wife. Rogers v. Rogers, 4 Paige's Ch. Rep. 516. So, in

the ecclesiastical courts in England, on the same principle, a deed of separa-

tion is no bar to a suit instituted for the restitution of conjugal rights. West-
meath v. Westmeath, 2 Hagg. Eccl. Rep. App. p. 115. A private separation,

is an illegal contract, a renunciation of stipulated duties, from which the
parties cannot release themselves by any private act of their own. Morti-
mer V. Mortimer, 2 Hagg. Consist. Rep. 318. Legard r. Johnson, 3 Vesey, 352.

Nothing can be clearer, or more sound, than this conjugal doctrine.

[a) In Todd v. Stoakes, 1 Salk. Rep. 116; Nurse v. Craig, 5 Bos. & Pull. 148;
Hindley v. AVestmeath, 6 Barnw. & Cress. 200; and in Shelthar v. Gregory, 2
WendeiVs Rep. 422, the separation of husband and wife by deed, and astipu-
lation on his part with the wife's trustee to pay her a certain allowance, were
admitted to constitute a valid provision at law, sufficient to exempt the hus-
band from being chargeable with her support. But if the husband fails to
pay the stipulated allowance, he then becomes chargeable for necessaries fur-

nished his wife; and if the deed providing for a separate maintenance be
made without any actual and pres6nt separation, it is vwid. So, a subsequent
reconciliation and return to the husband's house, destroys the deed. 1 Jacob,
140. The wife after a separation retains the character of a married woman.
^ See, further, Ross v. Willoughby, 10 Price. 2; Nodney r. Chambers, 2 East

383. The point mentioned in note **a'' that the husband may recover dam-
ages for the wife's adultery while living apart does not seem to have been
finally settled. See Reeves Dom. Rel. p^ 140. where that learned author lays
it down that such an action cannot be maintained for any a<'t of adultery com-
mitted by her, after the separation took place, and cites the case of Fry r.

Derstler, 2 Yeates, 278. as an authority in support of his contention. Lord
Kenyon, in Weedom v. Timbrell, 5 Term R. 357. supports this view. While
Lord Ellenborough, in Chambers v. Caulfield, 6 East, 245, takes a different
view and holds that such actions may be maintained where the husband has
not wholly parted with the comfort, society, and assistance of the wife as
where she is permitted to visit her children for the purpose of administering
them necessary care and attention. The balance of opinion seems to be in
favor of the action. See the subject discussed in Tyler on Infancy and Cover-
ture, pp. 476, 477, 478, ^ 343, and cases there cited.

16 VOL. II. KENT. 241
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The law respecting marriage settlements is essentially the same

in Pennsylvania, Virginia, North Carolina, South Carolina, Ken-

tucky, and probably in other states, as in England, and in New
York (a). But, in Connecticut, it has been decided, that an

agreement between husband and wife, during coverture, was void,

and could not be enforced in chancery (b). The court of appeals

in that state would not admit the competency of the husband and

wife to contract with each other, nor the competency of the wife

to hold personal estate to her separate use. Afterwards, in

Nichols V. Palmer (c), an agreement between the husband and a

third person, as trustee, though originating out of, and relating

to a separation between husband and wife, was recognized as

binding.^'

The husband may recover damages for adultery committed by the wife while
living apart from him, though the adultery does not cause any forfeiture of

her provision under the deed of settlement. 2 Eoper by Jacob, 301, 822.

These deeds of separation and settlement are inauspicious, for they condemn
the husband and wife to an ambiguous celibacy, and facilitate the means of

breaking up families. In Picquet v. Swan, 4 Mason's Rep. 443, the doctrine

of postnuptial settlements was clearly and accurately discussed, and it was
held, that a power of appointment therein to create new trusts and make
new app">intments, might be reserved to the wife, and be exercised by her
toties qitoiies. It was deemed a necessary consequence of the validity of a
postnuptial settlement, that the income or profit arising to the wife thereon,

follows the nature of the principal estate, and cannot be taken bj*^ the hus-

band or his creditors, but is the separate property of the wife, and subject to

her disposition and appointment.
In addition to the general abridgments, there are several professed treatises

recently published on this head, as Atkerley^s Treatise on the Law of Marriage,

and other Family Settlements, published in 1813; Keating^s Treatise on Family
Settlements and Devises, published in 1815; Bingham on the Law of Infancy and
Coverture, published in 181G; Eoper on the Law of Property arising from the re-

lation between Husband and Wife, republished in New York in 1824; and the

title of Baron and Feme in Ch. J. Reeve's work on the Domestic Relations.

In those essays the subject can be studied and pursued through all its com-
plicated details.

(a) Rundle v. Murgatroyd, 4 Dall. Rep. 304, 307. Magniac v. Thompson,
1 Baldwin''8 C. C. U. S. Rep. 344. Scott v. Lorraine, 6 3fnnf. Rep. 117. Bray
r. Dudgeon, ibid. 132. Tyson v. Tyson, 2 Hawks. Rep. 472. Crostwaight r.

Hutkinson, 2 Bibb. Rep. 407. Browning v. Coppage, 3 Bibb. Rep. 37. South

Carolina Fq. Rep. passim.

(b) Dibble i-. Hutton, 1 Day Rep. 221.

fcj 5 Day Rep. 47.
^' As to the rights of the wife to enforce such an agreement, see Turner r.

Warwick, Finch. C. C. 73; Clough r. Lambert, 10 Sim. 174; Fitzer r. Fitzer,

2 Atk. 511. A deed of separation will be avoided bv reconciliation and re-

c/)habitation. Webster v. Webster, 17 Eng. L. & E. *R. 278: Pidjin v. Cram.
8 N. 11. 350.

The conclusion arrived at from the decisions upon the question of the valid-

ity of su(;h deeds may be thus stated • 1st. That they are valid and will be

upheld both at law and in e(|uity even when not su])porl('d l)y a trustee; 2d.

When made pursuant to an agreement made before marriage they are valid,

(the marriage being a valuable consideration for such settlement) as against
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V. Other rights and disabilities incident to the marriage union.

The husband and wife cannot be witnesses for or against* each

other. This is a settled principle of law and equity, and

it is * founded as well on the interest of the parties be- [*179]

ing the same, as on public policy (a).°^ The founda-

tions of society would be shakened, according to the strong lan-

guage in one of the cases, by permitting it. Nor can either of

them be permitted to give any testimony, either in a civil or

criminal case which goes to criminate the other; and this rule is

so inviolable, that no consent will authorize the breach of it (6).

Lord Thurlow said, in Sedgivick v. Watkins (c), that for security

of the peace ex necessitate, the wife might make an affidavit

against her husband, but that he did not know one other case,

either at law or in chancery, where the wife was allowed to be a

witness against her husband (rf).^'

But where the wife acts as her husband's agent, her declara-

tions have been admitted in evidence to charge the husband; for

{a) Davis v. Dinwoody, 4 Term Rep. 678. Vowels r. Young, V,^ Vesey, 140.

(ft) The King v. Cliviger, 2 Term Rep. 263. In this case the court of K. B.

would not allow any testimony that fended that way ; but afterwards the rule

was, by the same court, somewhat restricted, and confined to testimony that
went directly to criminate the husband, or could afterwards be used against
him. The King v. Inhabitants of All-Saints, 4 Petersdorff's Abr. 157. On a
question of legitimacy, neither husband or wife can be admitted to prove
non-access. This is an old and well-settled rule.

(c") 1 Vesey, jxin. 49.

{d^ In Bentiy v. Cooke, 3 Dong. Rep. 422, Lord Mansfield said, that there

had never been an instance, in a civil or criminal case, where the husband
or wife had been permitted to be a witness for or against each other, except
in cases of particular necessity, as where the wife would otherwise be ex-
posed, without remedy, to personal injury.

purchasers and creditors and when made subsequent to marriage they are
valid as against subsequent purchasers and creditors, though not as against
parties who were creditors at the time they were executed; 3d. They are not
contrary to the spirit of the law. See Reeves Dom. Rel. 181, and casesthere
cited in support of these conclusions. *

^^ See, also, Macondry r. Wardle, 26 Barb. 612; People v. Mercein, 8 Paige
Ch. 47, 50.

"^ Cases where one is guilty of personal violence towards the other are also

exceptions. The People v. Chegary. 18 Wend. 637; State v. Burlingham, 23
Shep. (Me.) 104. See the case of" Workmen r. State, 4 Sneed, 425 (Tennes-
see); and Harkins v. People, 18 X. Y. 344, where the evidence of the wife of
an accomplice was taken into consideration. Upon the question whether the
rule stated in the text applies where the relation of husband and wife no
longer exists, see Greenleaf on Evidence, ? 337, and Stein v. Bowman, 13
Peters, 209. Whether they are competent witnesses by consent does not seem
to be settled. Lord Hardwicke was ot opinion they were not. See 1 Green f.

? 340. And a divorce a vinculo does not alter their position. Barnes v. Co-
mack, 1 Barb. 392; State r. Phelps, 2 Tyler, 374 (Vt.).
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if he permits the wife to act for him as his agent in any particu-

lar business, he adopts, and is bound by her acts and admissions,

and they may be given in evidence against him (a). So, also,

where the husband permitted his wife to deal as a feme sole, her

testimony was admitted, where she acted as agent, to charge her

husband (b). In the case, likewise, of Fenner v. Lewis (c),'

where the husband and wife had agreed to articles of separation,

and a third person became a party to the agreement as the wife's

trustee, and provision was made for her maintenance

[
* 180] and enjoyment of * separate property, it was held, that

the declarations of the wife relative to her acts as agent,

were admissible in favour of her husband in a suit against the

trustee. In such a case, the law so far regarded the separation,

as not to hold the husband any longer liable for her support (d).

The policy of the rule excluding the husband and wife from be-

ing witnesses for or against each other, whether founded, ac-

cording to Lord Kenyon (e), on the supposed bias arising from

the marriage, or, according to Lord Hardwicke (/), in the neces-

sity of preserving the peace and happiness of families, was no

longer deemed applicable to that case. In Aveson v. Lord Kin-

naird (g), dying declarations of the wife were admitted in a civil

suit against her husband, they being made when no confidence

was violated, and nothing extracted from the bosom of the wife

which was confided there by the husband. Lord Ellenborough

referred to the case of Thompson v. Treiiannion, in Skin. Rep. 402,

where in an action by husband and wife, for wounding the wife.

Lord Holt allowed what the wife said immediately upon the hurt

received, and before she had time to devise anything to her own

advantage, to be given in evidence as part of the res gestce.^

(n) Anon. 1 Sfra. Rep. 527. Emerson r. Blanden, 1 Esp..N. P. Hep. 142.

Palethorp v. Furnish, 2ibid. 511, note. Clifford v. Burton, 8 Moore's Rep. 16.

1 Ring. Rep. 199, S. C. Dacy v. Chemical Bank, 2 HaWs N. Y. Rep. 550.

Plummer v. Sells, 3 Neville & Manning^ 422.

(ft) Rutten V. Baldwin, 1 Eq. Cas. Mr. 226, 227; but Lord Eldon said, in

15 Vesey, 165, that he had great difficulty in acceding to that case, to that

extent.

(c) 10 John8. Rep. 38.

Id) Baker v. Barney, 8 ihul. 72.

{e) 4 T(rm Rep. 678.

(/) Baker r. Di.xie, Cases temp. Hnrdw. 252.

Ig) 6 East's Rep. 188.
"* A widow has been held entitled togive evidence of facta, purely within her

own knowledge, tending to show the illegality of a conveyance by her hus-

band. Short V. Tinsley, 1 Metcalf, 397 (Ky. ), and see further Stol)€r's Admor.
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These cases may be considered as exceptions to the general

rule of the law, and which, as a general rule, ought to be steadily

and firmly adhered to, for it has a solid foundation in public

policy (a).''

In civil suits, where the wife cannot have the property de-

manded, either solely to herself, or jointly with her husband, or

where the wife cannot maintain an action for the same cause if

she survive her husband, the husband niust sue alone (6). In all

other cases in which this rule does not apply, they must

be joined in the suit; and where the husband is *8ued [
* 181 ]

for the debts of the wife before coverture, the action

must be joint against husband and wife, and she may be charged

in execution with her husband; though if she be in custody on

mesne process only, she will be discharged from custody on mo-

tion (c). The husband may, also, be bound to keep the peace

as against his wife; and for any unreasonable and improper con-

(n) The policy of the rule of the English law, that husband and wife can-

not be witnesses for or against each other, is much questioned in Am. Jur. No.

30, p. 274. I remain, however, decidedly against the abolition of the rule.

(6) It a note be given to the husband and wife, on a sale of her property,

and she survives him. she, and not his administrator, must endorse it; for

the interest being joint, it went, of course, to the survivor. Draper v. Jack-

son, 16 Mass. Rep. 480. Executors of Schermerhorne v. Elmendorf, Id Johns.

Rep. 49. Richardson v. Dagget, 4 Vermont Rep. 336.

(c) Anon. 3 Wils. Rep. 124. The wife will be discharged from execution

in such a case, if it appears that she has no separate property to pay the debt.

Sparks v. Bell, 8 Barmc. & Cress. 1 The application for her discharge has
been held to rest in the discretion ot the court. Chalk v. Deacon, 6 J. B.

Moore^s Rep. 128. Husband and wife may be jointly guilty of a tortious

conversion of a chattel, and may be sued jointly, provided the conversion be
charged to be io the use of the husband. 2 Saund Rep. 47, note i.

V. McCart^r, 4 Ohio State, 513; Cook r. Grange, 18 Ohio, 526. Upon the

point of the wife's evidence being good in cases of agency, see Casteel v. Cas-

teel, 8 Black. 240 (Ind.); Riley v. Suydara, 40 Barb. 222. Their declarations

are not generally evidence. Johnson r. Sherwin, 3 Gray, 374 (Mass.); Logan
r. Link, 4 E. D. Smith, 63; Turner v. Cove, 5 Conn. 93; Lay Grae r. Peter-

son, 2 Sand. 388 (S. C. ). But see Hackman v. Ferry, 16 Pa. 196, where in an
action by the husband for his wife's services her admissions were allowed in

evidence. •

^'"^ The common law rule has been greatly relaxed in many of the states by
statute. They may, under law.s of New York, 1867, eh. 887, except in

criminal cases, actions for adultery, divorce on account of adultery, bigamy
(except to prove marriage), criminal conversations, and in no case to prove
confidental conversations. For the law as enacted bv statutes, see Wood's
Digest, 1860, art. 1129. for California: Revised Laws of 1860, part 3. ch. 159,

U 3983, 3984, Iowa; Comp. Laws of 1862, ch. 30, § 4, Kansas; General Stat-

utes, 1858, ch. 84, § 53, ss. 1, Minnesota; 2 Revised Statutes, ch. 87, ^ 314. ss.

3, and Rusee v. Beach, 15 Ohio St. 172, for Ohio, and the statutes of the
different states.
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finement by him, she may be entitled to relief upon habeas

corpus. But as the husband is the guardian of the wife, and

bound to protect and maintain her, the law has given him a

reasonable superiority and control over her person, and he may
even put gentle restraints upon her liberty, if her conduct be

such as to require it, unless he renounces that control by articles

of separation, or it be taken from him by a qualified divorce (a).^

The husband is the best judge of the wants of the family and the

means of supplying them, and if he shifts his domicil, the wife

is bound to follow him wherever he chooses to go (6). If a woman
marries, pending a suit against her, the plaintiflF may proceed to

judgment and execution against her alone, without joining the

husband (c); but for any cause of action, either on contract or

for tort, arising during coverture, the husband only can be taken

in execution (d). These provisions in favour of the wife are

becoming of less consequence with us every year, inasmuch as

imprisonment for debt is undergoing constant relaxa-

[ * 182] tion; and by statute in several of the states, *no female

can be imprisoned upon any execution for debt (e).

I trust I need not apologize for having dwelt so long upon the

consideration of this most interesting of the domestic relations.

The law concerning husband and wife has alway»made a very

prominent and extensive article in the codes of civilized nations.

It occupies a large title in the English equity jurisprudence. So

(a) Bridgman, Ch. J., in Manby v. Scott, Bridg. Rep. 233. Rex v. Mead,
1 Burr. Rep. 542. Lister's ease, 8 Mod. Rep. 22.

(&) Chretien v. Her Husband, 17 Martinis Louin. Rep. 60.

(c) Doyley v. White, Oo. Jac. 323. Cooper v. Hunchin, 4 EasVs Rep. 521.

id) Anon. Cro. C. 813. 3 Blacks. Com. 414.

(e) See infra, p. 399, n. b.

^ The husband may sue alone on notes given to her alone as well as upon
those given to them both. Philliskirk v. Pluckwell, 2 Maule & Selw. 393.

See also Hopgood v. iToughton, 22 Pick. 480, where the action was in respect

of a legacy, and it was held he could sue alone. But the contrary has been
held in Ohio. See 14 Ohio, 100.

Under the statute of New York, 1847, a husband can, as administrator of

his deceased wile, whose death has been caused by negligence of the defend-

ant, maintain an action therefor. See Dickens v. N. Y. Cent. R. Co. 28,

Barb. 41. Under the New York statute (Law of New York, 1860, ch. 90, ^

7,) a married woman may bring an action in her own name for injuries to

her person or character, and the money recovered shall be her own .separate

estate. In Rangier r. Hummel, 28 Pa. 130, it was held under the act of

1848 that a married woman may maintain an action for slander without join-

ing her husband. In Pillow v. Bu.shnell, 5 Barb. 156, it was held that an

action cannot be maintained by husband and wife for the battery of the wile

where the injury was committed by her consent.
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extensive have become the trusts g^rowing out of marriage set-

tlements, that a lawyer of very great experience (a), considered

that half the property of England was vested in nominal owners,

and it had become difficult to ascertain whether third persons

were safe in dealing for fiduciary property with the trustee, with-

out the concurrence of the beneficial owner. There are no regu-

lations on any other branch of the law, which affect so many

minute interests, and interfere so deeply with the prosperity, the

honour, and happiness of private life. As evidence of the im-

mense importance which in every age has been attached to this

subject, we may refer to the Roman law, where this title occu-

pies two entire books of the Pandects (6), and the better part of

the fifth book of the code. Among the modern civilians, Dr.

Taylor devotes upwards of one-sixth part of his whole work on

the Elements of the Civil Law, to the article of marriage; and

Heineccius, in his voluminous works, pours a flood of various

and profound learning on the subject of the conjugal rela-

tions (c). Pothier, who has examined, in thirty-one volumes,

the whole immense subject of the municipal law of France, which

has its foundations principally laid upon the civil law, devotes

six entire volumes to the law of the matrimonial state. When
we reflect on the labours of those great masters in jurisprudence,

and compare them with what is here written, a consciousness

arises of the great imperfection of this humble view of the sub

ject; and I console myself with the hope, that I may have been

able to point out at least the paths of inquiry to the

student, and to have stimulated his ^exertions to be- [
* 183

]

come better acquainted with this very comprehensive

and most interesting head of domestic polity.

There is a marked difference between the provisions of the

common law and the civil law, in respect to the rights of prop-

erty belonging to the matrimonial parties. Our law concerning

marriage settlements appears to us at least, to be quite simple

and easy to be digested, when compared with the complicated

regulations of the community or partnership system, between

husband and wife, which prevails in many parts of Europe, as

(a) Mr. Bntler.

(b) Lib. 23 and 24.

(v) Vide Opera Heincc. tome ii. r>c marito Tiitore et Curaiorc IJxoris legitimo,

and tome vii. Commentarius ad legem Juliam et Papiam Poppseam.
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France, Spain, and Holland, and also in the State of Louisiana.

This system was carried by the colonists of those European

powers into their colonies, such as Ceylon, Mauritius, Cape of

Good Hope, G^iiana, Canada, and Louisiana. Many of the regu

lations coucerning the matrimonial union, though not the com-

munity system, are founded on the Roman law, which Van Lee-

uwen, in his Commentaries terms the common law of nations (a).

(a) In Louisiana, according to their new civil code^ as amended and pro-
mulgated in 1824, (Art. 2312, 2369, 2370,) the partnership, or community ot

acquets or gains {conimunante des biejis) arising during coverture, exists by
law in every marriage contracted in the state, where there is no stipulation

to the €onttrairy. This was a legal consequence of marriage, under the
Spanish law. The doctrine of the community of acquets and gains was un-
known to the Roman law, but it i^ common to the greater number of the
European nations, and is supposed to have taken its rise with the Germans,
and may be founded on the presumption that the wife, by her industry and
care, contributes, equally with the husband, to the acquisition of property.
All the property left at the death of either party, is presumed to constitute
the community of acquets and gains, and this presumption standsgot)d until

destroyed by proof to the contrary. Ihuillier^s Droit Civil Franeais, tome
xii. art. 72. 17 Martinis Louis. Rep. 258. Christy^s Dig. tit. Marriage. Cole's

Wife i'. His Heirs, 19 Martinis Rep. 41. But the parties may modify or limit

this partnership, or agree that it shall not exist. They may regulate their

matrimonial agreements as they please, provided the regulations be not con-
trary to good morals, and be conformable to certain prescribed modifications.

(Art. 2:i05.) Parties can, by an express matrimonial contract, subject them-
selves to the communio bonorum as to personal property, or adopt the law of
any country in respect thereof, and the courts will give efl'ect to it unless
prohibited by a positive law, either of the matrimonial domicil, or of the
locus rei sit. Vide infra, p. 459, and note 6, ibid. In the case of married per-
sons removing into the state from another state, or from foreign countries,

their subsequently acquired property is subjected to the community of
acquets. (Art. 2370.) This very point was decided at New Orleans, in Gale v.

Davis, 4 Martinis R. 645, and in the case of Saul v. His Creditors, 17 Martin''

s

Rep. 569. The supreme court of Louisiana, in the able ©pinion pronounced
by Judge Porter, on behalf of the court in the latter case, held, that though
a marriage was contracted in a state governed by the English common law,
yet if the parties removed into Louisiana, and there acquired property, such
property, on the dissolution of the marriaa:e in that state, by the death of
the wife, would be regulated by the law of Louisiana. Consequently, a
community of acquets and gains did exist between the married parties, from
the time of their removal into the state, and the property they acquired after

their removal, becamecommon, and was to be equally divided between them,
on the principles of partnership. The decision was founded on an ancient
Spanish statute, in the Partidas, which governed at New Orleans when it

was a Spanish colony; and it is also the law of the Civil Code of LoHisiano,

as already mentioned. So property acquired before the removal from the
matrimonial domicil is governed by the law of thatdomicil. and if married
persons move out of the country' where the community ot acquets and gains
exists, into one where it does not, their future acquisitions arc governed by
the law of their new domicil. Porter, J., 4 MitlerKs Louisiana Rep. 193.

McCoUum V. Smith, 1 Meifjlf Tenn. R. 342. Kiieeland r. Ensley. ibid. 620.

While it was admitted in the case of Saul )'. His Creditors, that by the
comity of nations, ccmtracts were to l)e enforced according to the ])rinciples

of law which governed the contract in the place where it was made, yet it
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I do not allude to the earlier laws of the lioman republic, by

which the husband was invested with the plenitude of paternal

was equally part of the rule, that a positive law, regulating property in the

place where it was situated, and which the European continental jurists call

real statutes, in contradistinction to those personal statutes which follow

and govern the individual wherever he goes, must prevail when opposed to

the lex loci eontraclm. The right ol sovereignty settles that point, whenever
the rules of the place of the contract, and of the place of its execution,

conflict. The comity of nations must yield to the authority of positive

legislation; and it was admitted, that, independent of that authority, the

weight of the opinion of civilians in France and Holland was, that the law
of the place where the marriage was contracted ought to be the guide,, and
not that of the place where it was dissolved. The property of married per-

sons is divided into separate property, being that which either party brings

in marriage, or subsequently acquires by inheritance or gift, and common,
property, being that acquired in any other way by the husband and wile

during marriage. (Art. 2314.) The community of acquets and gains ceases

on the death of either party, and the survivor takes only his or her undi-
vided moiety of the common property. Cooney's Heirs v. Clark. 7 Louisi-

ana Rep. 156. Brous.sard v. Bernard, ibid. 216. The separate property of
the wife is divided into dotal, being that which she brings to the husband
to assist in the marriage establishment, and extra-doial, or paraphernal
property, being that which forms no part of the dowry. (Art. 2315.) The
husband is the head and master, and the proceeds of the dowry belong to

the husband, during the marriage, and he has the administration of the
partnership or community of profits of the matrimonial property, and he
may dispose of the revenues which they produce, and alienate them, with-
out the consent of the wife. But he cannot convey the common estate, or the
acquets and gains, to the injury of the wife during coverture, and she may,
at his decease, by action, set aside the alienation. And it is not the law
in force at the time the community is dissolved, but that in vigor when it

was formed, which regulates the rights of husband and wife to the property
acquired during coverture. (Art. 2373.) Porter, J., Dixon v. Dixon's Exe-
cutors, 4 Miller''s Rep. 188, 192. He cannot alienate the dotal estate, and he
is subject, in respect to that property, to all the obligations of the usufruc-
tuary. (Art. 2344.) If the husband and wife stipulate that there shall be
n ) partnership between them, the wife preserves the entire administration
of her property, movable and immovable, and may sell it. (Art. 2394, 2395.)
She has the right, during the existence of the community, to the adminis-
tration of her imraphernal property, and on her death, her heirs take her
separate estate, and moneys received by her husband on her account during
marriage form part of it. Kobin v. Castille, 7 Louis. Rep. 295. And if there
be no agreement as to the expenses of the marriage, the wife contributes to

the amount of one-half of her income, (Art. 2397;) but a married woman
cannot, under any circumstances become a surety for her husband. Hughes v.

Harrison, 19 3Iartin\s Louis. Rep. 251. A sale by the husband to his wife,
to replace her paraphernal property, sold by him, is good. Her land, whether
dotal or not, is not affected by her husband's debts. Christy^s Dig. tit. Hus-
band and Wife. If the wife renounces the community, she in that case has
a mortgage on the property purchased by the husband during coverture,
which takes precedence of the ordinary creditors of the husband. M'Don-
ough r. Tregre, 19 Martin''s Louis. Rep. 68. But she must, as against credit-
ors, produce other proof of the payment of the dot or dotal portion on mar-
riage, than the husband's confession in the marriage contract; Buisson i\

Thompson, 19 31artin^s Louis. Rep. 4G0; and she has no mortgngeon her hus-
band's estate for the fruits of her paraphernal estate; 18 ibid. 103; but she
is a privileged creditor, 15 ibid. 239, and has a tacit mortgage for replacing
her paraphernal eflects sold by the husband. 16 ibid. 404. The civil law, in
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power over the wif a, but. to the civil law in the more polished ages

of the Roman jurisprudence, when the wife was admitted to the

benefit of a liberal antenuptial contract, by which her private

order to protect the wife, would not allow her dotal property to be aliened,
during the coverture, even with her consent; and the Spanish laws declare
void any contract in which the wife binds herself with her husband, unless
the debt be contracted for her particular benefit. 1 Martinis Louis. Rq). 296.
But I cannot go further, and give a more detailed view of the rights of mar-
ried persons in Louisiana. My object is merely to state enough to show,
that its regulations on the subject are entirely different from the laws of
the other states; and to a mere English laAvyer they will probably appear
to be embarrassing, and rather forbidding. Our taste, and modes of think-
ing, are very much under the influence of education; and we are naturally
led to give a preference to the institutions under which we live^ and with
which we are best acquainted.

The Louisiana code appears to be a transcript, in this, as well as in most
other respects, of the Code Napoleon; and the very complicated regulations
of the French code on the subject of marriage property, occupy a wide space,
even in that comprehensive and summary digest of the French law. Poihier
had devoted three volumes of his works to the conjugal rights in community;
and i¥. Toullier, who had discussed extensively the law of marriage, in the
former part of his Droit Civil Francais suivant Vordre du code, devoted his last

volumes to a commentary upon the regulations of the Code Civil concerning
the community system; and Mr. Burge in his Commentaries on Colonial and
Foreign Laws, vol. i. 332—413. and again from p. 599 to 640, has also digested
with much labour and research, the law of the community of goods be-
tween husband and wife. I have selected, for the information of the student,

a few of the leading principles of the French code on the subject.

It is declared, that the husband owes protection and maintenance to the
wife, according to his means and condition. Code Civil, No. 213, 214. The
wife owes him obedience, and cannot do any act in law, without the authority
of her husband; and without his concurrence, she cannot give, alien, or ac-
quire property. Ibid. No. 215, 217. But if the husband refuses to author-
ize his wife to do any act in law, she may apply to a judicial tribunal, for

leave to act. Ibid. No. 218, 219. If she be a public trader, she may bind
herself without the authority of her husband, in whatever concerns that
business. Ibid. No. 220. She may also make a will without his authority.
Ibid. No. 226. No general authority, though stipulated by the marriage con-
tract, is valid, except as to the administration of the wife's property. Ibid.
No. 223. But the law allows'the husband and wife to make any special
contract as to property, which is not incompatible with good morals, and
does not derogate from the power of the husband over the person of the wife
and children, nor change the legal order of succession. Ibid. No. 1387, 1388,
1389. The parties may stipulate in writing, before marriage, that the conjugal
relation, in respect to prop«^rty, shall be regulated either under the communitj''
or under the dotal rule, and the code prescribes their rights and powers under
each of these systems, and they may modify as they please the management
and disposition of the joint property placed in community. They may stipu-
late that each of the married parties shall separately pay their own debts,

and this stipulation will bind them, on the dissolution of the community,
to account to each other. Ibid. No. 1391, 1395, 1401, 1402, 1421, 1497. 1500,

1510. 1526. Before the French revolution, the northern provinces of France
were under the customary law, and the communiti/ of property govtMiied the
nui)tial contract; while in the southern provinces, where the Koman law
prevailed the contract was governed by the dotal system. The Code, by way
of compnmiiHe, left the parties to elect the law ])y whith the marriage was
to Ix; governwl; and if no election was made, the community system was to

prevail. J bid. 1391, 1393, These marriage coutrocta cuuuot be altered iifter
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property was secured to her, and a more reasonable

equality of condition * between the husband and wife [
* 187 ]

introduced. The civil law at first prohibited the hus-

band and wife from making valid gifts to each other causa

mortis; yet the rigor of the law was afterwards done away, and

donations between the husband and wife were good if they were

not revoked in the lifetime of the parties; and Justinian abol-

ished the distinction between donations inter vivos ante nuptias

et post nuptias, and he allowed donations propter nuptias as well

after as before marriage (a). The wife could bind herself by her

contracts without charging her husband. She was competent to

sue and be sued without him. They could sue each other, and

in respect to property, were considered as distinct persons, and

the contracts of the one were not binding on the\)ther (h).

Whatever doubts may arise in the mind of a person educated

in the school of the common law, as to the wisdom or policy of

the powers, which, by the civil law, and the law of those modern

marriage; and, ordinarily, the husband administers the personal property
in community, and may sell or encumber it, but he cannot take away, by
will, the rights of the wife as survivor. If they stipulate that they shall

be separate in property, the wife retains the entire administration of her
real and personal property and revenues, and each party contributes to the
charges of the marriage according to agreement. Ihid. No. 1536, 1537. In
no case can the wife have a power given to her to alienate her real estate

without the consent of her husband; and if they marry under the dotal rule,

and not under the rule of the community, the husband has the sole admin-
istration of the dotal property during the marriage. Ibid. No. 1531.

The Dutch matrimonial law in respect to property is essentially the same.
See Van Leeuwen^s Commentaries on the Roman-Dutch Late, b. 4, ch. 23, 24.

VoeVs Commentaries on the Pandects, Tinder the appropriate titles. Vander-
Unden^s Institutes of the Laws of Holland, translated by Henry, p. 86—88,

Burgees Commentaries on Colonial and Foreign Laws, vol. i. 276—332. The
Dutch and all the nations of Europe, except the Spaniards, have rejected

that part of the Roman law, which secured to the wife all her property, and
protected it against the debts of her husband. In Holland the goods ot

both parties are brought into community at marriage, and it includes all

property subsequently acquired, and is liable for the debts of both parties,

unless it be property affected by a trust or fidei eommissttm. At the death of
either party, one-half goes to the survivor, and the other half to the repre-

sentatives of the deceased. In Scotland the community of goods between
the husband and wife is of a more limited character than that which exists

in the continental nations, and does not extend to real property or subjects

which produce annual profits. The effect of marriage on the property of
the husband and wife in Scotland is largely and learnedly considered in
Burgees Com. vol. i. p. 423—462.

{a) Inst. 2, 7, 3. Bynk. Opera, tome i. p. 166. Ohsev. Jur. Rom. lib. 5

ch. 18.

{b) A summary of the rules of the civil law on the rights and powers of

the husband and wife in relation to their property, is given in Burgees Comm.
on Colonial and Foreign Laws, vol. i. 262—265.
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nations which have adopted it, are conceded to the wife in mat-

ters of property; yet, it cannot be denied, that the pre-eminence

of the Christian nations of Europe, and of their descendants and

colonists in every other quarter of the globe, is most strikingly

displayed in the equality and dignity which their institutions

confer upon the female character.
*^

^^ For the statutory provisions relating to Married Women, see Appendix.
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LECTURE XXIX.

OF PARENT AND CHILD.

The next domestic relation which we are to consider, is that of

parent and child. The duties that reciprocally result from this

connection are prescribed, as well by those feelings of parental

love and filial reverence which Providence has implanted in the

human breast, as by the positive precepts of religion, and of our

municipal law.

I. Of the Duties of Parents.

The duties of parents to their children, as being their natural

guardians, consist in maintaining and educating them during the

season of infancy and youth, and in making reasonable provision

for their future usefulness and happiness in life, by a situation

suited to their habits, and a competent provision for the ex-

igencies of that situation (a).

( 1. ) Of maintaining children.

The wants and weaknesses of children render it necessary that

some person maintains them, and the voice of nature has pointed

out the parent as the most fit and proper person. The laws and

custom? of all nations have enforced this plain precept of uni-

versal law (6). The Athenian and the Roman laws were so strict

in enforcing the performance of this natural obligation

of the parent, that they would not allow the father * to [ *190
]

disinherit the child from passion or prejudice, but only

for substantial reasons, to be approved of in a court of justice (c).

The obligation on the part of the parent to maintain the child,

continues until the latter is in a condition to provide for its own

maintenance, and it extends no further than to a necessary sup-

(a) Paley's Moral Philosophy, p. 223. Taylor'' » Elements of the Civil Law, p.

383. Puffendorfs Droit de la Nature, b. 4, ch. 11, sec. 4 and 5.

(6) Grotius, b. 2, ch. 7, sec. 4.

(c) Potter's Greek Antiq. vol. it. p. 351. Dig. 28, 2, 30. Novel, 115, ch. 3.
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port. The obligation of parental duty is so well secured by the

strength of natural affection, that it seldom requires to be en-

forced by human laws. According to the language of Lord Coke,

it is "nature's profession to assist, maintain, and console the

child." A father's house is always open to his children. The
best feelings of our nature establish and consecrate this asylum.

Under the thousand pains and perils of human life, the home of

the parents is to the children a sure refuge from evil, and a con-

solation in distress. In the intenseness, the lively touches, and

unsubdued nature of parental affection, we discern the wisdom

and goodness of the great Author of our being, and Father of

Mercies.

All the provision that the statute law of New York has made
on this subject, applies to the case of necessary maintenance;

and as the provision was borrowed from the English statutes of

43 Eliz. and 5 Geo. I., and is dictated by feelings inherent ia the

human breast, it has probably been followed, to the extent at least

of the English statutes, throughout this country. The father

and mother being of sufficient ability, of any poor, blind, lame,

old, or decrepit person, whomsoever, not being able to maintain

himself, and becoming chargeable to any city or town, are bound,

at their own charge and expense, to relieve and maintain every

such person, in snch manner as the overseers of the poor of the

town shall approve of, and the court of general sessions shall

order and direct. If the father, or if the mother, being a widow,

shall abscond and leave their children a public charge,

[ *191 ] their *estate is liable to be sequestered, and the pro-

ceeds applied to the maintenance of the children (a).

The statute imposes a similar obligation upon the children, under

like circumstances. This feeble and scanty statute provision was

intended for the indemnity of the public against the maintenance

of paupers, and it is all the injunction that the statute law pro-

nounces in support of the duty of parents to maintain their aduit

children (6).* During the minority of the child, the case is dif-

(a) N. Y. Revised Statutes, vol. i. p. 614.

(6) See infra, p. 208, n. /. The statiUe law of New York, prior to the Re-

vised Statutes, which went into operation in January, IB^iO, extended this

lej^al duty of necessary maintenance to grand-parents and grand-children,
•

:i K. S. N. Y. 5th ed. p. 836, ? 1; 2 R. S. N. Y. 5th ed. p. 837, § 8. A
child is not bound by the common law to maintain a parent, the liability is

created by statute. P:dwards v. Davis, 16 John. 281. During the non-resi-

dence or absence of the father, the omission to support, or the mother's sup-
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ferent, and the parent is absolutely bound to provide reasonably

for bis maintenance and education, and he may be sued for nec-

essaries furnished, and schooling given to a child, under just and

reasonable circumstances (a). The father is bound to support

his minor children, if he be of ability, even though they have

property of their own; but this obligation, in such a case, does

not extend to the mother (&), and the rule, as to the father,

has become relaxed. The courts now look with great liberality

to the circumstances of each particular case,^ and to the respective

estates of the father and children, and in one case where the

father had a large income, he was allowed for the maintenance

of his infant children who had still a larger income (c). The

legal obligation of the father to maintain his child,' ceases

reciprocally. This is the provision in the statute of 43 Eliz., and it has
probably been followed, generally, in the other states. See, to this purpose,

4 N. H. Rep. 1(52. Statute Laws of Connectieut, 1784, p. 98, and of 1888, p.

363, act of South Carolina, 1712, 2BaiIefs Rep. 320. The Revised Statutes of
3Iassachusetts, of IS'Ao. speak, on this point, only of parents and children.

(a) Simpson v. Robertson, 1 Esp. Cases, 17. Ford v. Fothergill, ibid. 211.

Stone V. Carr, 3 Esp. Cas. 1. Stanton v. Wilson, 3 Day's Rep. 37. Van
Valkinburgh v. Watson, 13 Johns. Rep. 480.

(&) Hughes V. Haghes, 1 Bro. Rep. 387. Pnlsford v. Hnnter, 2 ibid. 416,

Haley r. Bannister, 4 Madd. Ch. Rep. 146. Whipple v. Dow, 2 Mass. Rep.

415. Dawes r. Howard, 4 Mass. Rep. 97.

(e) Jervoise r. Silk, Cooper's Eq. Rep. 52. See, also, Maberly v. Turton,
14 Vesey, 499. Massachusetts Revised Statutes, 1835, part^, tit. 7, ch. 78, are

to the same effect. If an infant becomes entitled ta a sum of money during
infancy, the court of chancery, on the application of the father, will order a
reference in respect to the future maintenance of the child out of the fund,
but it is not usual to make such an allowance retrospectively. 1 Tamlyn, 22.

port of the child is not such a refusal as will render the father liable to re-

pav the expenses incurred. Burrittr. Burritt, 29 Barb. 124; Finch v. Finch,
22'Conn. 411.

''In cases where the father is not able to maintain his children, an order
can be obtained for maintenance out of their own property, even in cases
where the father is not actually insolvent or in an impecuniary position,

yet not able to educate them according to their estate or position. Buck-
worth V. Buckworth, 1 Cox, 80; and see in re Burke, 4 Sandf Ch. 617. But
if he is fully competent, the court will make no order, even though the deed
contains a power for the trustees to apply part of the income for such pur-
pose, but the whole income must be accumulated. Muudy v. Earl Howe, 4
Bro, Ch. Cases, 224; Andrews f. Partington, 3 Bros. Ch. Cas. 60; In re Kane,
2 Barb. Chy. 375.

" A father may be bound expressly or impliedly on his infant's contracts
for necessaries, upon the ground of an implied or express agency. Rolfe v.

Abbot, 25 Eng. C. L. R. 436; Seaborn r. Maddy, 38 Eng. C. L. R. 293; Shel-
ton V. Springett, 63 Id. 452; Gordon v. Potter, i7 Vt. 348. But the authority
may be rebutted by the fact of the father making a reasonable allowance to
the child for his maintenance. Crantz i'. Gill, 2 Esp. 471. Whether the
obligation of the fiither extends to cases where he turns his child out of doers,
or by cruel treatment compels him to leave his home, does not appear to be
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as soon as the child is of age, however wealthy the

[
* 192 ] *father may be, unless the child becomes chargeable to

the public as a pauper (a). The construction put upon

the statute of 43 Eliz. renders it applicable only to relations by

blood, and the husband is not liable for the expenses of the mainte-

nance of the child of the wife by a former husband (6), nor for the

expense of the maintenance of the wife's mother (c). If, however,

he takes the wife's child into his own house, he is then considered

as standing in loco parentis^ and is responsible for the mainte-

nance and education of the child so long as it lives with him, for,

by that act, he holds the child out to the world as part of his

family (d).* There was great force of reason and justice in the

extrajudicial dicta referred to in the case in Strange, that the

husband ought to maintain the parents of his wife, if he was able,

and they were not; because the wife was liable before marriage

to support them, and her personal property, and the use of her

real estate, passed, by the marriage, to the husband. But the

statute does not reach the case; and when the wife, by her mar-

riage, parts with her ability to maintain her children, she ceases

to be liable (e). If, however, the wife has separate property,

the court of chancery would, undoubtedly, in a proper case, make

(ff) Parish of St. Andrews r. Mendez de Breta. 1 Lord Raym. 699.

(/•) Tubb \\ Harrison, 4 Term. Rep. 118. Gay v. Ballon, 4 WendeWft Rep.

403. But now, by the English statute of 4 <fe 5 W. IV. c. 76, sect. 57, tht>

person who marries a woman, the mother of legitimate or illegitimate chil-

dren, becomes liable to maintain them as part of his family, until the age
of sixteen years, or until the death of the mother.

(c) Rex V. Munden, 1 Str. 190. Freto v. Brown, 4 Mass. Rep. 675.

{(f) Stone V. Can: 3 Esp. Cases, 1. Lord Ellenborough, in Cooper v. Martin.
4 East, 82.

(e) Billingsly v. Critchet, 1 Bro. Rep. 268. Cooper v. Martin, 4 East, 76.

clearly settled. Raymond v. Loyd, 10 Barb. 485. In Van Valkenburgh r.

Watson, 13 Johns. 480 (N. Y.), it was stated that the law raises an implied
promise on the part of a parent to pay for necessaries where such parent has
neglected his duties. See, also, Edwards v. Davies, 16 Johns. 285; In re

Ryder, 11 Paige, 188.

In Carmichael v. Hughes, 6 Eng. L. & Eq. 71, the court allowed the father

a sum for part maintenance out of the infant's estate. The court is guided
by the circumstances of each case. Maberly v. Tuston, 14 Ves. 499; ex parte

Darlington, 1 Ball. & Beat. 240.
* He is not entitled to claim services from such child. Williams r. ff utch-

inson, 5 Barb. 122; affirmed 3 Comst. 312. .\nd where there is no express
promise to pay for services the child cannot recover. Dantz v. Frey, 19 Pa.

366; McKae v. McKae, 3 Bradf. (N. Y.). 199. Mosteller's Appl., 30 Pa. St.

473. He is not liable for the maintenance of his wife's mother. Gay
Ballou, 4 Wend. 403, under the statute.
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an order charging that property with the necessary suppoi-t of

her children and parents.^

A father is not bound by the contract of his son, even for

articles suitable and necessary, unless an actual authority be

'proved, or the circumstances be sufficient to imply one.® Were

it otherwise, a father who had an imprudent son, might be pre-

judiced to an indefinite extent. What is necessary for the child

is left to the discretion of the parent; and where

*the infant is sub potestate parentis, there must be a clear [ *193 ]

omission of duty, as to necessaries, before a third

person can interfere, and furnish them, and charge the father.

It will always be a question for a jury, whether, under the cir-

cumstances of the case, the father's authority was to be in-

ferred (a). If the father sufiPers the children to remain abroad

with their mother, or if he forces them from home by severe

usage, he is liable for their necessaries (6). And inconsequence

of the obligation of the father to provide for the maintenance,

and, in some qualified degree, for the education of his infant

children, he is entitled to the custody of their persons, and to

the value of their labour and services. There can be no doubt,

that this right in the father is perfect while the child is under

the age of fourteen years. But as the father's guardianship, by

nature, continues until the child has arrived to full age, and as

he iH entitled by statute to constitute a testamentary guardian of

the person and estate of his children until the age of twenty-

one, the inference would seem to be, that he wa?, in contem-

plation of the law, entitled to the custody of the persons, and to

the value of the services and labour of his children, during their

minority. This is a principle assumed by the elementary

writers (c), and in several of the judicial decisions (d). In Gale

{a) Baker v. Keen, 2 Starkie, 501. Van Valkinburgh f. Watson, 13 Johns.

Rep. 480.

(h) Lord Eldon, in Eawlins v. Van Dyke, 3 Esp. Cases, 252. Stanton v.

Wilson, 3 Dnt/'s Rep. 37.

(c) 1 Blacks. Com. 453. Reeve'' s Domestic Relations, 290.

{d) Day v. Everitt, 7 Mass. Rep. 145. Benson v. Remington, 2 Jfass. Rep.
113. Plummer v. Webb, 4 Mason, 380. The father may maintain a snit in

the admiralty for the wages of a minor son earned in a maritime service.
^ In re Kyder, 11 Paige Ch. 185, a mother was held not to be entitled to

the services of a minor child, nor liable for its support after the decease of
the father.

^ A father is not liable for his child's trespass committed without his
authority or approval. Tifft v. Tiflft. 4 Denio, 175, N. Y. Campbell v.

Stokes, 2 Wend. 137.

17 VOL. II. KENT. 257
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V. Parrott (a), it was observed, that if the minor was eloigned

from the parent, he might, of necessity, be entitled to receive

the fruits of his own labour, and that it would require only slight

circumstances to enable the court to infer the parent's

[ *194 ] consent to the son's receipt and enjoyment of his ^^ own
wages. The father, says Blackstone, has the benefit of

his children's labour while 1 hey live with him, and are maintained

by him, and this is no more than he is entitled to from his ap-

prentices or servants (6).'

The father may obtain the custody of his children by the writ

of habeas corpus, when they are improperly detained from

him (c); but the courts, both of law and equity, will investigate

the circumstances, and act according to sound discretion, and

will not always, and of course, interfere upon habeas corpus, and

take a child, though under fourteen years of age, from the pos-

session of a third person, and deliver it over to the father against

the will, of the child. They will consult the inclination of an

infant, if it be of a sufficiently mature age to judge for itself,

{a) 1 N. H. Rep. 28.

(b) 1 Blacks. C(m. 453. A father may, by agreement with his minor child,

relinquish to the child the right which he would otherwise have to his services,

and authorize those who employ him to pay him his own earnings. (Jenney
V. Aldeu, 12 Mass. Rep. 375. Whiting v. Earl, 3 Pick. Rep. 201. Burlin-

game v. Burlingame, 7 Cowen\^ Rep. 92. Morse v. Welton, 6 Co7in. Rep. 547.)

The son, in such cases, may make a valid special contract with his employer.
Chilson V. Philips, 1 Vermont Rep. 41.

_(c) The King v. De Manneville. 5 East, 221.
^ For authorities upon the point that the lather is entitled to the services

of his child, Galbraith v. Green, 4 Sergt. & Kawle, 207; Jennison v. Graves, 2
Blackf. Ind. 449. The father may relinquish his claim and the xirofits of
his labour are then the infant's. Jennison v. Graves, supra; Tillotson r.

McCrillis, 11 Vt. 477, even against his father's creditors; Chase v. Elkins, 2
Vt. 290; Chase v. Smith, 5 Vt. 556. It may be inferred by the father leav-

ing the child to manage and contract for himself for a number of years.

Canover v. Cooper, 3 Barb. 115; Stiles v. Granville, 6 Cush. 4.18, Cloud v.

Hamilton, 11 Humph. 104; Clinton v. York, 2G Maine, 1G7: from the con-

duct of the parties, Nightingale v. Worthington, 15 Mass. 272; Dennisvillc

r. Trescott, 30 Me. (17 Shep.) 470. See, further, the case of Johnson v,

Gibson, 4 E. D. Smith (N. Y,), 231, where a son left his father who paid his

passage and went to California. Under the New York Statute, 1850, ch.

2GG, if an infant is in .service the parent or guardian must give notice within
thirty days after the commencement of the service claiming the wages, other-

wise the payment to the inAmt will be good. Clinton v. Rowland, 24 Barb.

(534. A father can employ him in his own or anotlier person's aflairs and
appropriate his wages. McCloskey v. Cypliert, 27 Pa. 220, and the lather

may make an agreement which will be good against the infant. See Van
Dorn V. Young, 13 Barb. 28G. If by an agreement the wages are to be paid

to the infant he can sue therefor in his own name. Suediker v. Everington,

3I)uicber(N. J.), 143. The mother is not entitled to the child's wages.

Perry v. Gorham, 31 Me. 241); Freta v. Brown, 4 Mass. 075.
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and even control the right of the father to the possession and edu-

cation of his child, when the nature of the case appears

to warrant it (a). *The father may also maintain tres- [ *195
]

pass for a tort to an infant child, provided he can show

a loss of service, for that is the gist of the action by the

father (b).'

{a) Archer's case, 1 Lord Raym. Rep. GTS. Rex. v. Smith, Sfr. Rep. 1)82.

Rex. 7;. Dehival, 3 Burr. Rep. 1434. Commonwealth v. Addicks, ."> Bhinei/^8

Rep. 520. The ca.se of M'Dowles, 8 Johns. Rep. 'S'28. Commonwealth v.

Nutt, 1 Brown^s Penn. Rep. 143. Ozanne v. Delile, 17 BTarthi'H Louis. Rep.

32. Matter of Woolstonecraft, 4 Johns. Ch. Rep. 80. Creuze v. Hunter, 2
Cox's Cases, 242. l)e Manneville v. De Manneville, 10 Vesei/, 52. In the
matter of Mitchell, R. M. Charlton's Geo. Rep. 494. Though the court of
chancery has jurisdiction to control the father's possession of his child, yet
in England a court of common law has no such delegated authority. Ex
parte Skinner, 9 3Ioore'sRep. 278. McClellan's case, 1 Dowl. P. C. 81. See,

also, infra, p. 220, 221. In the case of the King v. Greenhill, 4 Adolp. &
Ellis, 624, it was held, that the father was entitled to the custody of his
legitimate children when they were too young to exercise a discretion as to

their custody. The father's right is superior to that of the mother, unless it

appears that the child would be exposed to cruelty or gross corruption. Upon
halieas corpus the chancellor in England has the same jurisdiction as a judge,
and has nothing to attend to hut personal ill usage to the child, as a ground
for taking it from the father. But when there is a cause in court, other
circumstances may be considered, and if the father cannot educate the child
in a manner suitable to the property given to it by another, the court will not per-
mit the father to withhold from it that education; and in a special case of the
kind, chancery would not, on the father's application withdraw a child
from the custody of its aunt. Lyons «. Blenkin, 1 Jacob'' s Rep. 245. Lord
Tliurlow, in Powel v. Cleaver, 2 Bro. C. C. 510, S. P. The New York Re-
vised Statutes, vol. ii. p. 148, 149, have authorized the supreme court to
award a Jiabeas corpus on behalf of the wife, when the husband and wife live

separate without being divorced, and to dispose of the custody of the minor
chik^ren in sound discretion; and the chancellor or a judge may, upon
habeas corpus, recover and dispose of any child detained by the society of
Shakers. The severity of the rule in the English courts of law, that the
father has an absolute control over the custody of his infant child, however
young, and in opposition to the wishes of the mother, and in destruction of
her claim to the custody of the child, has been so strongly felt, that in 1837,
]\Ir. Sergeant Talfourd introduced or prop<)sed in parliament a bill, to em-
power the lord chancellor and judges to make orders relating to the custody
of infant children of tender age, in cases where the parents are living apart,
upon the application of either parent, or on the return of a writ of habeas
corpus issued at the instance of the father. In Ahrenfeldt v. Ahrenfeldt,
before the A. V. Ch. of New York in August, 1840, in a bill by the mother
for a separation from her husV)and for abandonment, and a claim for the
custody of her infant children, the court considered it to be the settled Eng-
lish law, that the father had the right to the custody of his children with
the exception of very tender infancy, unless his conduct was such as to en-
danger the bodily or moral welfare of them, or any of them, and that the
doctrine of the common law had been weakened, though not overthrown in
the United States. The court in this case seemed to incline in fiivour of the
strict English rule, but I apprehend that the modifications which it has re-

ceived in the American decisions are to be preferred.
(b) Hall V. Hallander, 4 Barnw. <& Cress. 660.
** The sui^reme court of New York as succeeding to the entire jurisdiction
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(2. ) Of educating children.

The education of children in a manner suitable to their statiou

and calling, is another branch of parental duty, of imperfect obli-

gation generally in the eye of the municipal law, but of very

great importance to the welfare of the state. Without some
preparation made in youth for the sequel of life, children of all

conditions would probably become idle and vicious when they

grow up, either from the want of good instruction and habits, and

the means of subsistence, or from want of rational and useful oc-

cupation. A parent who sends his son into the world unedu-

cated, and without skill in any art or science, does a great injury

to mankind, as well as to his own family, for he defrauds the

community of a useful citizen, and bequeaths to it a nuisance.

This parental duty is strongly and persuasively inculcated by the

vmters on natural law (a). Solon was so deeply impressed with

the force of the obligation, that he even excused the children of

Athens from maintaining their parents, if they had neglected to

train them up to some art or profession (6). Several of the states

of antiquity were too solicitous to form their youth for the vari-

ous duties of civil life, even to intrust their education solely to

the parent; but this was upon the principle, totally inadmissible

in the modern civilized world, of the absorption of the individual

in the body politic, and of his entire subjection to the despotism

of the state.

Distinguished exertions have been made in several parts of

modern Europe, and with which none of the educational insTitu-

(a) Puffendorf^ b. 4, ch. 11, sec. 5.

[h) PIutarcWH Life of Solon.

Paley's Moral Philosophy, p. 224, 225.

of the chancery court has the j^eneral guardianship of infants, and if upon
examination it appears that the child is not restrained of its liberty, the
superior court of New York has no power to order his return to the father.

People V. Porter, 1 Duer. 709. A widow marrying again loses all control

over the person, property and earnings of her infant child by her first hus-
band. Williams v. Hutchinson, 3 Comst. (N. Y, iU2); Brown r. Lynch, 2

Bradf. 214.

With reference to the father's action for torts to an infant, the father can
only recover for loss of services, and expenses in nursing and curing him;
injuries, such as the loss of a limb and personal sufterings, are the subjectof
an action by the child its'^lf Penu. 11. \i. Co. v. Kelly, 31 Penn. 372. See
under the Penn. act of 1855, Penn. R. K. Co. v. Lebe, 33 Pa. 318. By the
New York act of 1847, (amended 1849,) the person who could have brought
the action in case death had not happened may still maintain it and recover

damages notwithstanding death. 3 Kev. Stats. 5th cd. 589. Upon the ques-
tion of negligence in such cases, see Oldfield r. N, Y & Harlem K. \l. Co.,

14 N. Y. (4 Kern.) 310; Qum v. Moore, 15 N. Y. 432.
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tioQs of antiquity are to be compared, for the introduc-

tion of elementary *instruction accessible to the young [
* 196 J

of all classes. This has been the case, particularly in

Denmark, Prussia, some parts of Germany, and Switzerland. The

Austrian empire is distinguished for an organized system of

popular instruction, under the late emperor Francis, and pervad-

ing all classes of the people. The university, the classical gym*

nasium, the commercial academy, and the primary village schools

with licensed Normal teachers, in a main degree, are gratuitously

open to all. The entire supervision and control of the whole sys-

tem resides in the government which directs the course of in-

struction and the books, and no person is competent to hold any

office, or exercise any calling, who has not been educated within

the realm. Like Prussia, Austria offers education to all, but not

like Prussia, she compels it upon none, except by indirect influ-

ence. She combines education with religious instruction, but

allows Protestants and Jews to have their separate religious in-

struction upon very tolerant principles (a). In this branch of

political economy,Scotland attaiued to early and honorable pre-emi -

nence. In 1616, the Scottish parliament adopted incipient meas-

ures for settling and supporting a common school in each parish,

at the expense of the heritors or landed proprietors. By the

statute of 1633, the assessments for the support of the parochial

schools, were to be made by the heritors of the parish, and on

their refusal, by the majority of the inhabitants. The statute of

1646, rendered the assessment compulsory on each parish, for the

purpose of building a school house, and electing and supporting

the schoolmaster. Though this latter statute was repealed at the

restoration .of Charles 11. , it was re-enacted by the Scottish par-

liament in 1696, and this excellent school establishment and plan

of national instruction, has had a propitious influence on the

moral and enterprising character of the nation (b). The estab-

[a) Mr. TurnbnU, in his work on Austria, and which is one of the best
English books extant on the social and political condition of Austria, says
that three-fifths of the juvenile population of the Austrian empire, with the
exception of Hungary, actually receive scholastic instruction. And as the
system of education is uniform, mild, essentially practical, free from excite-

ment, and without the indulgence or permission of any daring speculation
or vagaries political or religious, it conduces, according to Mr. Turnbull, to

form the most patient, mild, orderly, benevolent and happy people on the
face of the globe. See TunihulVs Austria, vol. ii. ch. 5, edit. London, 1840.

{b) Dr. Curriers Life of Burns, vol. i. App. No. 1, note a.
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lishment of common schools, and provision for the education and
supply of competent teachers, in the Prussian dominions, by
Frederick II., were surprisingly liberal, and shed lustre on his

reign. He began the system in 1750, and some years afterwards

directed, by ordinance, that a school should be kept in every vil-

lage, and subsistence for the school and the master raised by a

school tax levied on the lord of the village and the tenants with-

out distinction. The boys were to be sent from their sixth to

their thirteenth year, whether the parents were able to pay the

school tax or not, and the parent or guardian was doubly taxed

who neglected, without sufficient cause, to send his child or

pupil (a).

writer says, that he gave his statement of the history of the Scottish laws,
upon "unquestionable authority."

(a) Adams' Letters on Silesia, 361—372. In the more recent and more gene-
ral Prussian sj'stem of common schools, and coercive popular instruction, the
duty of parents to send their children to school is enforced by law. Each
commune or parish is bound to maintain, at its own expense, an elementary
or primary school, bj providing a suitable salary to the schoolmaster, and a
good school-house properly supplied with books and other means of instruc-

tion. Every town must support one or more burgher schools of a somewhat
higher order. This interference of government in the institution of a sys-

tem of coercive instruction in the common schools, was in use in Germany,
Scotland, and New England, in the 17th century; and it has been found, by
experience, that coercion, in some indirect way at least, is necessary to in-

sure the requisite education to the lower classes. The gymnasia or colleges in

Prussia are principally supported at the expense of the state. Primary semi-

naries, or Normal schools, for the training of schoolmasters are provided, and
supported partly at the expense of the state, and partly at the expense of the
departments.
Each commune has its superintending committee, in which the magistrates

of the commune constitute a part. The law, under strong penalties, im-
poses upon parents the obligation of sending their children to school; and
the law of 1819 is applied to all the ten provinces of the Prussian dominii.n.

A large proportion of the regulations enforced by the law of 1819 were con-
tained in enactments of the date of 1718 and 1735; and this system of public
instruction has elevated the German people to a high rank in the scale of in-

telligence. Many other states besides Prussia, such as Bavaria, Saxony,
Hesse-Cassel, Saxe-Weimar, and Nassau, have followed the same coercive

system; and through the exertions of 31. Cousin, the distinguished French
professor, flie Prussian system of popular instruction, as digested by law in

1819, and especially the system of primary Normal schools, for educating
schoolmasters, has been introduced, and essentially adopted in France, in

the beginning of 1833. These Normal schools have been found the most elli-

cieut means of raising the standard of primary instruction in Prussia, Aus-
tria, Bavaria, Holland and Scotland. The former French law of 181 (j, on
the same subject, was wanting in means to give it elfect. Rapport sur Vdat
de V instruction puhlique dans qudques pays de VAUemagnc ct particulicrcment en

Prusse, par 3f. Victor Cousin, Conseiller d^ Etat, Prof'esxcur de Philasophie, Jfem-
hrc d^ Institution, &c. This report was translated into English by Sarah Aus-
tin, and published in New York in 1835. It was made to the minister of
public instruction in 1831, and was followed by a sui)plemontary rei)ort in

1833, alfording fresh proofs of the prosi)erity of primary instruction in Prussia
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Great pains have been taken, and munificent and noblo provis-

ion made, in this country, to diffuse the means of knowledge, and

to render ordinary instruction accessible to all (a). Several of

the states (b) have made the maintenance of public schools an

article in their constitutions. In New England it has been a

steady and governing principle, from the very foundation of tho

colonies, that it was the right and duty of government to provide,

by means of fair and just taxation, for the instruction of all the

youth in the elements of learning, morals, and religion. Each

town and parish was obliged, by law, to maintain an English

school a considerable portion of the year, and the school was un-

der the superintendence of the public authority, and the poorest

children in the country had access to these schools (c). Select

under the coercive system. The work, as translated, is deemed so highly valu-
able, that it has been, by the order of the legislature of some of these United
States, distributed in the school districts at the public expense. In France,
every commune is obliged to have a school, and it is stated that there aie

28,196 communes which have school-houses, and only 8,991 which have not.

But parents are not compelled in France, as in Germany, to send their chil-

dren to school, and the inhabitants of the rural districts very greatly neglect
it.

(n) It has been uniformly apart of the land sysinn of the United States to

provide for public schools. By the ordinances of Congress under the articles

of confederation of May 20th, 1785, and of July 13th, 1787, respecting the
territory of the United States north-west of the river Ohio; and by the acts

of Congress of March 30th, 1802, ch. 40, and of March 3d, 1803, eh. 74. for

the admission of Ohio; and the act of April 19th, 1816, ch. 57, for the admis-
sion of Indiana; and the act of April 18th, 1818, ch, 62, for the admission of
Illinois; and the act of March 6th, 1820, ch. 20, for the admission of Missouri
into the Union, it was made a specific condition, among other things, that a
section of each township .should be permanently applied for the use of public
schools. So, the act of February 15th, 1811, ch. 81, relative to the territory

of Louisiana; and the act of March 3d, 1823, ch. 28, relative to the territory

of Florida; and the act ofJune 23d, 1836, ch. 120, relative to the admission
of Arkansas into the union, all provided for the ai)pr«priation oflands in each
township for the use of public schools. This elevated policy of the federal

government, (and which applied equally to public roads and highways,) as
one of our American statesmen (Mr. Cushing) has justly observed, was "a
noble and beautiful idea of providing wise institutions for the unborn mil-

lions of the West; of anticipating their good by a sort of parental providence;
and ol associating together the social and the territorial development of the
people, by incorporating these provisions, with the land titles derived from
the public domain, and making school reservations and road reservations es-

sential parts of that policy."

(6) The States of Maine, Massachusetts, Vermont, Connecticut, New York,
Pennsylvania, Indiana, Michigan, Tennessee, Arkansas and Alabama.

It) Common schools for each town were instituted in ISIassachusetts in the
early settlement of the colony, and the general instruction of children was
made a public charge and duty. The colony, as the United States have since

done, incorporated public instruction and improvement with her land titles;

and in assigning townships to settlers, it was the practice to reserve one lot

for schools and another lor parochial uses. The first legal pro\ision for eu-
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men in each town were to see, that in every family, children and

apprentices were taught to read, and taught a knowledge of the

capital laws, and were catechised weekly. In Massachusetts, by

statute in 1647, each town, consisting of fifty householders, was

directed to maintain a school to teach their children to read and

write, and every town of one hundred families was to maintain a

grammar school to fit youth for the college (a). The common
schools in Massachusetts have been kept up to this day, by direct

tax and individual subscription, and no where, in a population of

equal extent, has common elementary education been more uni-

versally difiPused. In the early history of Connecticut we meet

with similar provident provisions for the maintenance of public

schools. In the colony of New Haven, in 1656, and in the colony

of Connecticut, in the years 1650, 1672, 1677, 1690, and 1700,

laws were enacted for the establishment and maintenance of com-

mon schools ; and in that last year, their common schools were

placed upon a permanent foundation (6).

forcing this duty, and sustaining the system of common schools, was in 1647;
and Massachusetts has the honour of taking the lead, in this country, in this

great and wise policy. Winthropls History of New England, vol. ii. p. 215.

This compulsory system upon parents and masters to teach their children and
servants to read, and with some knowledge of the scriptures, and of the cap-

ital laws, and to be brought up in some lawful employment, was enforced by
fine in Massachusetts by the act of 1642, and in the Plymouth Colony Lmm,
1671. Brigham^s edit. 1836, p. 270. The compulsory system of supporting com-
mon and grammar schools in each town, is sustained to this day in Massa-
chusetts, and enforced by indictment. In 1818, the inhabitants of the town
of Dedham were indicted, tried and convicted under a statute of 1789, of the

offence of neglecting for a year to keep and support a grammar school to in-

struct children in the Greek, Latin and English languages. 16 3Iass. Hep.

141.

(a) See Statutes of 3fassachusetfs, published in 1675. The Plymouth Colony
Laws confined the necessity of the Latin school, to the county towns. See
Plymouth Colony Laws, edit. 1836, p. 300.

(6) TrumhulVs History of Connecticut, vol. i. p. 303. N. A. Review, N. S. vol.

vii. p. 380, 381. Pitkin^s History of the United States, vol. 1. p. 151. Revised

Statutes of Connecticut, ISSftl, p. 397, note. One of the early statutes of Con-
necticut, contained in the revised code of 1702, p. 16, declared, that " tlio

education of children was of singular behoof and benefit to any i)eople," and
it was made a duty in the selectmen and grand-jurymen of the several towns,

to see that all children and apprentices were taught to read the pjiglish

tongue, with a knowledge of the capital laws. This law was in force in 1784,

and by capital laws was meant the criminal code, so far as related to crimes
punishable with death. Every town ot 70 householders was to be constantly

provided with a sufficierjt schoolmaster to teach children to read and wiite;

and schoolmasters were maintained by a public tax. Statute Laws of Connec-

ticut, 1784, p. 215. The digest ot the system of school societies and common
schools in 1821 declared, that all parents, and those who have the care of

children, were bound to briihg them up to some honest and lawlul callingor

employment, and to have them taught to read and write, and cyi)ber as far
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The State of Connecticut has a very large school fund, econo-

mically and judiciously managed, and appropriated essentially to

the support of common schools; and ordinary education is so far

enforced in that state, that if parents will not teach their chil-

dren the elements of knowledge, by causing them to read the

English tongue well, and to know the laws against capital ofiFences,

the select men of the town are enjoined to take the children from

such parents, and bind them out to proper masters, to be taught

some useful employment, and to read and write, and the rules of

arithmetic necessary to transact ordinary business (a)."

as the first four rules of arithmetic. Bevised Statutes of Connecticut, 1821, p.

107, 396. Pennsylvauia went further than the New England colonies as to

teaching the laws, for one of its earliest provincial acts declared, thai, the
laws of the province " should be one of the books taught in the schoolsofthe
province." Such a provision, however, could only be practicable in an early
state of society, when the statute laws were few and simple. It would be
idle and absurd to introduce as text books into our common schools, if not
into our academies, the bulky and complicated statute codes.

{a) During the twenty-seven years that Chief Justice Reeve was in ex-
tensive practice in Connecticut as a lawyer, he informs us, he never met with
but one person in that state who could not write. The Connecticut school
fund is by the constitution of that state declared to be inviolate and perpe-
tual. In 1&31 it amounted to §51,902,057, yielding a yearly income of §78,-
074. The whole number of scholars was 85,000; and as the entire population
was short of 300,000 souls, this public charitable fund for the support of the
common schools, when considered in the ratio of the population, was, in point
of extent, without a parallel. But a good judge and zealous writer on this
subject, Mr. J. Orville Taylor, author of the valuable treatise entitled, "The
District School," is of opinion, that the Connecticut school fund has operated
injuriously, by reason of its very magnitude. It does too much for the peo-
ple, or it does not do enough. It damps all individual eflbrt for the common
scliools, and the establishment cannot do without individual effort. It de
frays the expense of the district schools for six months in the year, and then
for the residue of the year the common schools are sadly neglected, and the
school-houses closed. See his Preface to the American edition of M. Cousin''

s

report on public instruction in Prussia. Every provision of the kind must
undoubtedly be pernicious, if it extinguishes stimulus, and leaves the in-
habitants contented with the provision, and careless and indifferent to all

further exertion.

Since the last edition of this work, we learn from the report of Seth P.
Beers, Esq., the commissioner of the Connecticut school fund, made to the
legislature in May, 1839. that the capital of the state school fund amounted
in April 1838, to $2,028,531; and the number of children between 4 and
16 years of age, returned to the comptroller in 1838, from 211 school societies,

was 83,977; and the dividends from the school fund, for the year ending i;i

March, 1839, was $104,906, being $1.25 to each child. In addition to this
annual distribution, there were society and local school funds—town de-
posite fund—school society tax—district tax—and the tax on parents of chil-
dren attending school. These subordinate funds are stated by other authority

^ In Connecticut it is obligatory upon parents to educate their children in
certain subjects and to an honest calling. See the statute of 1849, title 7,
ch. 4, U 22, 23 and see sects. 24 and 25. See the Kevised Statutes of Mas-
sachusetts, 1849, ch. 220, and subsequent statutes. Upon this subject see
the statutes of the different states.
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Massachusetts had not, until recently, any permanent school

fund, yet liberal donations were made for the support of gram-

mar schools, ordained by law, in every town of the state of a cer-

to amount to another million of dollars, and of which the town deposite fund
has a capital of $764,070. But the system of common schools, so beautiful

in theory, was in no correspondent degree efficient in practice. The report
of the Board of Commissioners of Common Schools, instituted in 1838, and
made to the legislature of Connecticut in May, 1839, was accompanied by
the report to that board of Henry Barnard 2d, secretary to the board, contain-
ing a laborious and thorough examination of the condition of the common
schools in every part of the state. It is a bold and startling document
founded on the most pains-taking and critical inquiry, and contains a minute,
accurate, comprehensive and instructive exhibition of the practical condition
and operation of the common school system of education.

In pointing out the defects in the organization and administration of the

school sj'stem, his object was to have them met and removed, and to establish

a higher and more vigorous standard in the education, examination and en-
couragement of teachers. He stated that the school system had fallen into

feeble and irregular action, and a wide-spread apathy prevailed in regard to

the condition, and prospects of common schools; that the reliance on the pub-
lic funds had led to the almost entire abandonment of property taxation;

that private schools, supported by men of property, had operated most in-

juriously to the public schools, by reducing their means, drawing away the
best teachers and the best patronage, and leading to the abandonment of all

interest in them by some of the most intelligent families; that there were
not less than 10,000 children under 16 in private schools, at an aggregate ex-
pense of not less than f;200,000 for tuition alone, and more than was paid for

teachers' wages in all the public schools of the state. This alarming fact was
conclusive evidence of the low condition of the common schools, and tended
to degrade them into the character of charity schools—that those parents
who abandon the patronage of common schools, avoid thereby all the ex-
pense of supporting them beyond the avails of the public money—that the
distribution of the school fund dividends had not been in a way to excite

local exertion, as was the policy in the States ol" New York, Ohio and Penn-
sylvania—that there were 211 school societies, and 1700 school districts in

the state, and yet, in 10 of the largest of the school societies, not above 12
persons attended the election of school officers, though these societies in-

cluded 10,000 electors, who voted at the state election—that there was a non-
attendance of the proper children of the common schools, to 17,000, and it

was a frightful fact, showing the want of general interest in those institu-

tions—that in the cities and populous districts, school money was drawn on
nearly twice the number of children who attended the public schools—that
more than one-eighth of all the children are sent to private schools, and one-

sixth of all the children are in no school, public or private—that the school

districts were injuriously multiplied, and school houses generally badly
built, badly arranged, and badly located;—that the great defects of the sys-

tem, and the inadequate compensation to teachers, and their short time of
employment in the year, and the forbidding and discouraging circumstances
against the entrance of competent teachers into common schools, and the
great inducements to enter private sch<x)ls and academies, especially of female
teachers, have contributed to this degradation of common schools—he pro-

posed that one-half of the dividends of the school fund should be proportioned

to the amount of money raised by the school societies, or to the number of

children, and their actual attendance for any given period—he furtlier pro-

posed that the expense of the scliools should be made to fall, not exclusively

upon those who send their children, but upon the projuMty of the school so-

ciety, or town;—he stated that the great instrumentality to the pi-osperity of
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tain size; aud common schools in each town were supported by a

town tax, required by law to be raised. In 1834 provision was

made by law for a permanent school fund, to be limited to a mil-

lion of dollars (a). Further efforts were made by law in Massa-

chusetts, in 1837 and 1838, to elevate the standard of common
school education, by the establishment of a board of education,

and the gradual formation of district school libraries (6). Com-

mon schools are established throughout all the New England

states, and they are supported by a town tax, together with some

auxiliary legislative provisions and permanent funds. It is com-

puted that in the six New England states, there are not less than

half a million of children who receive elementary instruction

yearly in the common schools.

The legislature of New Jersey, by statutes in 1816, 1817, 1818,

the common school system, was good teachers, and that they could be pro-

cured only by educatiou for the ver}'^ employment and by higher wages—he
urged that a seminary for teachers, especially for females, with a model
school annexed, ought to be endowed by the state and private contribution,

and he pressed, in an animated manner, the necessity of the establishment

of Normal schools for the education of teachers, male and female, qualified

to conduct the schools, and he held out the example of the efforts, not only
in Prussia, Austria, Bavaria, Holland, France and Scotland, but of New York,
Massachusetts, Ohio and Pennsylvania, as well worthy of imitation.

The above report w^as so impressive, that it led, in 1839, to further legis-

lative provision "concerning schools," and in the annual reports of the com-
missioners of common schools, and of the secretary of the board, in May, 1840,

it appears that the spirit of improvement in the system of common schools,

and in attention to their support has been sensibly excited. This is encour-
aging information; we cannot rely on the efficacy of compulsory legislation,

respecting the education of children. The essential means of success, are
the zealous co-operation of parents, with good teachers, well educated for

the purpose, and with good books. The object of popular education should
be to improve, not only the intellectual, but the moral condition of children,

for knowledge without practical morality, leads to evil. The teachings on
this latter subject, should rest for their basis on the Bible, as containing the
only solid foundation of religious belief.

(a) The Massachusetts laws concerning common schools were re-digested

in 1826, and incorporated into the Revised Statutes of 1835. In 1836, there
were in Massachusetts, 2517 school districts, and 4970 male and female
teachers; and 146,539 children between four and sixteen years of age attended
in that year. The common schools were supported by a tax levied by the
towns and cities respectively, amounting to $391,993, and by voluntary con-
tributions to $47,593. The towns had also, all of them, their share of the
$20,000 interest of the state school fund. And in addition to all this, the
amount of tuition in private schools and academies was estimated Ibr that
year at $326,642, and the number of scholars attending those latter institu-

tions was rated at 28,752. Bigelow^s Abstract for 1836. In 1839 the Massa-
chusetts school fund amounted to $437,592.

(6) The necessity of better educated teachers, and a more thorough moral
education, and of a deeper interest to be taken in the success of common
schools, was eloquently enforced in the North American Review for October
1838, art. 1.

267



* 196 OF THE RIGHTS OF PERSONS. [Part IV.

1819, 1821, and 1828, made provision for the establishment and

gradual increase of a fund for the support of free schools; and in

1838, they organized and reduced to practice the system of com-

mon schools. The trustees of the school fund, (and which, in

1835, amounted to $344,000,) were directed to appropriate an-

nually out of the income of that fund, $30,000 for the support of

public schools, and the same was to be apportioned among the

counties and towns in a ratio to their tax list. The school com-

mittee in each town were to divide the same into school districts,

and trustees for the several districts were to be chosen to carry

the law into effect. The money for each school district was to be

apportioned in the ratio of the number of children between five

and sixteen years of age, and the monies might be appropriated

for building, renting, and repairing school rooms, purchasing

fuel, furniture, and books, and paying teachers. Each town was

authorized at its annual town meeting to raise, by tax, such fur-

ther sum, not exceeding twice the amount received from the school

fund, as might be deemed proper for the support of public

schools (a).

This is a feeble system, inasmuch as it leaves the annuity to be

appropriated to buildings, fuel, &c., which the school districts or

town should supply out of their own resources, and by which

the compensation to competent teachers must greatly suffer
;

and it makes no provision for the education of teachers, and cre-

ates no compulsory duty upon the towns to raise, by taxation,

monies in aid of the school fund, but leaves the schools to rest

upon this provision. The colony law of East New Jersey, in

1693, was at least as efficient, when it authorized each town to

establish and levy a rate for the maintenance of a schoolmaster.

These defects in the New Jersey system are noticed and urged

in the annual report of the trustees for 1839.

The first eminent lawgiver of Pennsylvania took care to incor

porate, with the frame of government prepared for that province

in 1682, the important truth, that " men of wisdom and virtue,

were requisite to preserve a good constitution, and that these

qualities did not descend with worldly inheritance, but were to

be carefully propagated by a virtuous education of youth." A
law was passed a very few years after the colonists, under AVil-

liani Penn, first landed upon the soil, declaring that " instruction

(a) Elmer's Digest, 497—502.
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in good aod commendable learning, is to be preferred before

wealth." And the law enjoined it as a duty upon the several

county courts, to see that all the children in the province, were

instructed in reading and writing, so that they might be able, at

least, to read the scriptures, and it imposed a penalty of £5 upon

every parent, guardian, or overseer, of sufficient estate and ability,

for every child not thus educated. This compulsory provision

was afterwards departed from, but how it happened we cannot

now ascertain (a). The present constitution of Pennsylvania,

enjoins it upon the legislature as a duty, to provide by law for

the establishment of sohools throughout the state, and in such

manner, that the poor may be taught gratis. In 1831, the

legislature established a school fund with the means of its pro-

gressive enlargement, and the interest, when amounting to |100,-

000 annually, was to be applied to the support of"common schools.

In 1838 there were about 230,000 children in the common schools,

and which were kept open about seven months in the year. The

state appropriation for schools in 1839, was $350,000, and a like

sum was to be raised by taxes, in 840 school districts (b).^"

The State of Ohio, in 1825, commenced the establishment of a

system of free schools, and lands to the estimated amount of half

a million of acres had been previously set apart .for that pur-

pose (c). In 1839, the Ohio school fund amounted to $1,424,-

175. In Maryland a law in favour of primary schools was passed

in 1825, and the fund provided for that purpose amounted, in

1831, to $142,663. In 1796, the legislature of Virginia made

provision for the establishment and support of elementary schools

for all children, rich and poor, and a similar plan was adopted

by the legislature in 1816, and the system was enlarged in 1820,

but it was not a compulsory system, though it was said by a com-

petent judge to be, in 1836, in a course of experiment that prom-

ised success (d). In South Carolina there were, in 1829, 513

free schools, and $37,000 appropriated to them (e). In the States

(rt) Whartoii's Discours^ before the Alumni, of the University of Penna., 18:^6.

(6) See in Pnrdon\s Digest, 289—300, the various statute provisions in Penn-
sylvania for the ijeneral system of common schools and for the common
school fund, and for the education of the poor.

(c) Statute Laws of Ohio, 1829, 1838.

{d) Dr. Tucker, in his Life of Jefferson, vol. i.

(e) American Jurist, No. 4, p. 391, 393. Jefferson's Writings, vol. i. 39.

American Jurist, No. 11.
^^ Article 10, <J 1, Constitution of 1874, provides for the maintenance and

support of public schools and appropriates at least $1,000,000 a year therefor.
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of ^Indiana, Illinois, Missouri, Kentucky, Tennessee, Missis-

[*197] sippi, Louisiana, Georgia, and Alabama, there are *fund8

either provided, or in preparation, for common schools, and

for the organization and government of them in every local district.

In Georgia, by statute in 1821, half a million of dollars was appro

priated as a school fund, one-half for the support of free schools,

and the other half to endow county academies. In 1836, one-

third of the surplus fund derived from the United States, was

added to the school fund, and a committee was appointed by the

legislature to digest and report a plan of common school educa-

tion, adapted to the people of the state. The former system had

been extremely imperfect and miserably executed (a). In Ken-

tucky, the system was understood to be prosperous, and in 1830,

there were upwards of 30,000 children taught in the common
schools^ and in 1839, the annual income of the school fund was

$50,000. The constitution of Tennessee, in 1835, declared that

the common school fund, and all property appropriated for that

object, should be a perpetual fund, never to be diverted to any

other use than the support and encouragement of common schools.

So the constitution of Michigan of 1835, enforced the duty which

had been partly anticipated by the statute of April 18, 1833, pro-

viding for the laying out school districts in each town, and the

assessment of taxes for the erection of school-houses. But the

act was no further compulsory, and yet we may look for eflPectual

support and success to the cause of popular education in that

state; for the university of Michigan is said, by the learned and

elegant historian of that state (b), to be founded on a wider

scale, and with a more liberal endowment, than any other on

this side of the Atlantic.

In Indiana, a very provisional act, relative to schools in

[*198] the congressional townships, was passed in 1838, and *the

acts of 1832 and 1835,contained provisions for 1 he encourge-

ment of common schools and county seminaries (c). The capital

of the school fund was stated to be in 1839, two million of dollars.

In Mississippi, by a series of statutes, common schools in each

town of the state are directed to be established by the trustees of

(a) Prince's Dig. 2d edit. p. 19, 26, 27, 29.

(b) Uixtory of Michigan hy James IT. Lanman, 1839, p. 247.

(c) Eeviscd IStatutes of Indiana, 1838, p. 509, 540, 547, 558.

270



Loc. XXIX.] OF TIJE RIOHTS OF PERSONS. * 199

school hinds, reserved in each township, and the trustees are

chosen by the resident heads of families in each township (a).

From this brief and imperfect review of some of the most im-

portant state institutions on the subject, it would appear that the

establishment of permanent school funds, and the zealous and

efficient support of common schools, was an increasing and fa-

vourite policy throughout the United States, and special pro-

vision for the education of common teachers was a matter of

general interest and attention (6).

*The laws of New York, on this subject, require a more [*199]

particular consideration. They were formerly exceedingly

deficient, and there was no legal provision for the establishment of

town schools, for the common education of children, except the

(a) Lmvs of 3Iississippi, edit. 1839, by Alden & Vanhoesen, p. 376-381.
{h) The best summary that I have seen of the public provision made for

the support of common schools in the United States, and the one most full

in details of the existing system in each state, as it existed in 1834, is to be
found, where we should not naturally have expected to have found it—in
the a])pendix to Mr. Crawford's Report on the PenHentaries of (he United States,

published in London, by order of government, during the year 1835. His
reflections upon the value and defects of the system in each state are fiee

and judicious. A bill for the general education of the poor, by the estab-
lishment of common schools, was introduced into the British parliament, in
1820, by Mr. Brougham, and it appeared, from the estimates made in the
house of commons, that a large proportion of the children of England, re-

quiring common education, were without its benefits. The bill was not
acted upon, though supported with his customary zeal and ability by that
distinguished statesman. {Annual Reghter, for 1820, part 1. p. 49-of)!!) In
1821), it was estimated that there was not less than a million^ and a half of
the children of the humbler classes in England receiving instruction from
the endowed and the unendowed schools, and the Sunday schools. In 1833,
the business of popular education was taken up in the JBritish parliament,
and 20,000/. voted in aid of it for the erection of school-hou.ses : and no aid
was to be afforded, till one-half of the estimated expense was raised by pri-
vate contribution. It was found that private liberality outstripped tiiat of
parliament, and 98 new school-houses were erected within a year. In May,
1835, Lord Brougham pressed again upon parliament the necessity of fur-
ther and more adequate provision for common schools, and he considered
that the means of elementary instruction were greatly deficient. He intro-
duced resolutions, declaring that seminaries, where good schoolmasters
might be trained, ought to be established, and infant schools ought to be
encouraged

;
yet not so as to relax the efforts of private beneficence, or to

discourage the poorer classes of the people from contributing to the costs of
educating their own children. The introduction and prosperous establish-
ment of common schools, by the Christian missionaries, in the South Sea
Islands, and especially in the Sandwich Islands, within the last few years,
is a fact deeply interesting. The rnpid transformation of the natives of
those islands, from being savages and heathens in 1820, to very considera-
ble pretensions in 18.30. to the character of a civilized and Christian people,
is very remarkable, and reflects honour, not only on the mild and teachable
disposition of the natives, but also on the diligence, discretion, fidelity, and
zeal, with which the missionaries have devoted themselves, to fulfil the
purposes ol their trust.
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very unimportant authority given to the overseers of the poor, and

two justices, to bind out poor children as apprentices, according

to their degree and ability, and the obligation imposed upon
their masters to learn them to read and write. But since the

year 1795, a more liberal and enlightened spirit has adorned its

domestic annals, and from that era we date the commencement
of a great and spirited effort on the part of government, to en^

courage common schools throughout the state. The annual sum
of 50,000 dollars was appropriated for five years, and distributed

equally among the several towns, for the establishment and en-

couragement of schools, for teaching children the most useful

and necessary branches of a good English education. A sum
equal to one-half of the sum granted by the state to each town,

was directed to be raised by each town during the same

period, for an additional aid to the schools (a). In 1805,

a permanent fund for the support of common schools was

first provided (h), and it was enlarged by subsequent legis-

lative appropriations (c). And increasing anxiety for the

growth, security, and application of the fand, and a

[ * 200 ] deep sense of its * value and importance, were con-

stantly felt. In 1811, the. legislature (d) took meas-

ures for the preparation and digest of a system for the organiza-

tion and establishment of common schools, and the distribution

of the interest of the school fund. In 1812 (e), the present sys-

tem was established, under the direction of an officer known as

the superintendent of common schools. The interest of the

school fund was directed to be annually distributed among the

several towns, in a ratio to their population, provided the towns

should raise a sum equal to their proportion, by a tax upon

themselves. Each town was directed to be divided into school

districts, and town commissioners and school inspectors were di-

rected to be chosen, and the children who had access to these

schools were to be between the ages of five and fifteen years.

This system thus established, has prospered to a surprising

degree. In 1821, the fund distributed was $80,000, in addition

(n) Act of 9th April, 1795, ch. 75, entitled "An act for the Encourage-
ment of Schools."

(6) Act of April 2(1, 1805, ch. 6G.

(c) Act of March 13th, 1807, ch. 32.

(d) Act of April 9th, 1811, ch. 246, sec. 54.

(c) Act of June 19th, 1812, ch. 242.
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to a like sum, which was raised by taxation, in the several school

districts, and applied in the same way, and the secretary of state

was declared to be exofficio superintendent of common schools.

In .rl823, there were 7382 school districts, and consequently as.

many common schools ; and upwards of 400,000 children, or

more than one-fourth of the entire population of the state, were

instructed in these common schools. The sum of $182,000, and

upwards, was expended in that year, from the permanent school

fund, and the moneys raised by towu taxes, for that purpose, in

the support of common schools. The general and local fund, ac-

cording to the report of the superintendent of common schools,

of the 8th January, 1824, amounted to $1,637,000 ; and it has

since been in a course of steady, progressive enlargement.

According to the annual report of the superintendent of com-

mon schools, made in January, 1831, there, were in the state

9002 district schools, in which were taught, during the year

1830, 499,429 children, between five and sixteen years

*of age; and the general average of instruction was for [
* 201 ]

the period of eight months. The sum appropriated

among the common schools, in the year of 1830, was $239,713, of

which $100.0(>0 was derived from the state treasury, and the res-

idue was raised from taxes upon the towns, and from local funds.

The instruction is probably very scanty in many of the schools,

from the want of school books and good teachers; but the ele-

ments of knowledge are taught, and the foundations of learning

are laid (a). The school fund is solid and durable; and it is

(a) On the 1st of January, 1835, there were 10,132 school districts in the
state, and 541,401 children, between the ages of five and sixteen, were taught,
in 1834, in the common schools. The sum of $732,059 (mth the exception
of a few thousand dollars expended in the city of New York upon school-
houses), was paid, in 1834, to teachers for their wages; and of that sum $312,-
181 was distributed to the common schools from public funds, and the residue
was contributed by the inhabitants. The surplus revenue of the literature
fund is directed by law to be distributed by the regents of the university
among the incorporated academies under their care (of which there were, in
1833, 67, with 5506 students), for the education of common school teachers.
It was computed that $3000 would be annually applied for that object. Tlie
capital of the common school fund was, in 1839, $1,978,069, yielding a revenue
of $282,472. The capital of the literature fund was, in 1839, $268, 164, yield-
ing a revenue of $48,109, and placed at the disix)sal of the regents of the un-
iversity, to pay tutors in the academies and for instructing teachers of com-
mon schools..

It is computed that the state employs annually 10,000 common school
teachers; and the legislature, in 1835, made provision to fiicilitate the edu-
cation of common school teachers, in the establishment of school district
libraries, and furnishing each school with the report of the regento of the

18 VOL. II. KENT. 273
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placed under the guaranty of the constitution, -which declares (a),

that *' the proceeds of all lands belonging to this state, except

such parts thereof as may be reserved or appropriated to public

use, which shall thereafter be sold or disposed of, together with

the fund denominated the common school fund, shall be and re

main a perpetual fund, the interest of which shall be inviolably

appropriated and applied to the support of common schools,

throughout this state."

university, on the education of the teachers. Laws of New York, 1835, ch.

34 and ch. 80.

In 1838 great improvements were made by New York in the enlargement
and efficiency of the system of popular education. The governor in his an-
nual message to the legislature recommended the subject to their considera-
tion in a forcible and enlightened manner; and the report of a committee
of the house of assembly contained a liberal and comprehensive plan of im-
provement, which was carried essentially into effect by the act of April 17th,

1838, ch. 237. It directed that the share of the state in the surplus revenue
of the United States, under the act of Congress of June 23d, 1836, be wholly
applied to the purposes of education. $110,000 thereof was to be annually
distributed to the support of common schools, but upon the condition that,

to entitls the general school districts to their share of the common school
fund, and of the surplus fund coming from the United States, each school
district was to maintain a school taught by a qualified teacher for four months
in each year. The further sum of $55,000 was to be appropriated by the
trustees of the school districts for three years (and which was enlarged by
the act of 1839, ch. 177, to five years) for the purchase of a district library,

and alter that time, either for a library, or for the payment ol' teachers'

wages in the discretion of the school districts, $5000 were also appropriated
lor five years, and until otherwise directed by law, to Geneva College; and
the like sum for the like period to the University in New York, for the pay-
ment of professors and teachers; and $3000 fbr the like period and purpcse
to Hamilton College; and the further sum of $28,000 of the like surplus to

the literature fund, and which, with the $12,000 of the then existing
literature fund, was directed to be annually distributed by the regents
among the academies and incorporated schools subject to their visitation;

t)ut the latter grant was upon the condition that a suitaJjJe building f.>r each
academy was erected and furnished, and a suitable librarj' and philosophical
apparatus furnished and a proper preceptor employed, and the whole to be
of the value of at least $2500; and it was further provided, that every acad-
emy so receiving a sum equal to $700 a year, should maintain a department
for the instruction of common school teachers. The residue of the income
was to be annually added to the capital of the common school fund and duly
invested. In 1839 further provision was made that whenever the supervi-
sors of any county should omit in any year to raise by tax a sum equal to

that apportioned tothetownsof the county under the common school system,
by the superintendent of common schools, the school monies appropriated
for such county should be withheld, or so much of that proportion as the
county should not raise. The superintendent was to appoint visitors for the
common schools of the counties, and at the request of the trustees to .select

the library, and provision was made for the use and preservation of the books
of schojl district libraries. Acts of April 15th, 1839, ch. 177, and May 3d,

1839, ch. 330. These wise and enlightened provisions do great honour to the

educational policy of New York. In 1839 more than 100,000 volumes of u.se-

ful books were disseminated through the 10,000 school districts in New York.
(a) Art. 7, sec. 10.
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Such provisions for the universal diffusion of common and use-

ful instruction, may be contemplated with pride, and cheering

anticipations. But the splendid provision which has been made

in some of the states, and especially in Connecticut and New
York, for the support of common schools, ought not to relax the

efforts of parents and guardians, and of the community at large,

to encourage and sustain a more thorough and elevated system

of education. They ought not to remain contented with the

means the state fund affords, of instruction, without taxation and

without expense. The true province of a school fund, is not to

supersede, but to encourage and stimulate the proper efforts of

parents and town authorities, in sustaining and perfecting the

system of common school education. Individuals ought to co-

operate with the public authorities, and a wise and patriotic leg-

islature cannot cease to patronize and endow academies and col-

leges, and render the elements of science, and the higher branches

of education accessible in every state. Without a large

portion amongst us, of men of superior ^education, who [
* 202 ]

can teach the teachers of common schools, we cannot

expect that the great duties appertaining to public trusts, will

continue to be discharged, with the requisite skill, ability, and

integrity. It is not common schools alone (for they must, of ne-

cessity, be confined to very humble teaching); it is the higher

schools, academies and colleges, that must educate those accom-

plished men, who are fit to lead the public councils, and be in-

trusted with the guardianship of our laws and liberties, and who
can elevate the character of the nation (a).

The remaining branch of parental duty, consists in making

competent provision, according to the condition and circumstances

of the father, for the future welfare and settlement of the child;

but this duty is not susceptible of municipal regulations, and it

is usually left to the dictates of reason and natural affection.

Our laws have not interfered on this point, and have left every

man to dispose of his property as he pleases; and to point out, in

his discretion, the path his children ought to pursue. The writers

on general law allow, that parents may dispose of their property

(a) President Humphrey justly remnrks that it was a great oversight when
the Connecticut school fund of two million of dollars was established, that
the academies were not brought in for a share of the income; and that it was
a wise piovision in the school laws of New York, which empowers the re-

gents of the university to help the academies of that state.
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as they please, after providing for the necessary roain-

[ *203 ] tenance of their infant *children, and those adults, who
are not of ability to provide for themselves (a). A

father may, at his death, devise all his estate to strangers, and

leave his children upon the parish, and the public can have no

remedy by way of indemnity against the executor. " I am sur-

prised,'* said Lord Alvanley (6), "that this should be the law of

any country, but I am afraid it is the law of England."

II. Of the rights of parents.

The rights of parents result from their duties. As they are

bound to maintain and educate their children, the law has given

them a right to such authority; and in the support of that au-

thority, a right to the exercise of such discipline as may be requi-

site for the discharge of their sacred trust. This is the true

foundation of parental power; and yet the ancients generally

carried the power of the parent to a most atrocious extent over

the person and liberty of the child,'" The Persians, Egyptians,

Greeks, Gauls, and Romans, allowed to fathers a very absolute

dominion over their offspring; but the Romans, according to

Justinian, exceeded all other people, and the liberty and lives of

the children were placed within the power of the

[*204] father (c). It was not, however, an absolute *license

of power among the Romans, to be executed in a wanton

and arbitrary manner. It was a regular domestic jurisdiction,

(a) Puf. Droit de la Nature, lib. 4, ch. 11, sec. 7.

(6) 5 Vesey, 444. See infra, p. 327, and vol. iv. p. 502, 503, as to the provi-
sion made by the laws of ancient Athens and Rome, for children, out of the
estates of their parents.

(c) Inst. 1, 9. De Patria Potestaie. Law of the Twelve Tables. See vol. i.

p. 524, note. Taylor^s Elements of the Civil Law, p. 395, 397, 402. Voyage du
Anacharsis en Greece, tome iii. ch. 26. Cassar de Bel. Gal. lib. vi. ch. 18. In-

fanticide was the horrible and stubborn vice of almost all antiquity. Gih-
bon^s History, vol. viii. p. 55—57. Noodt de Partus Expositione et Nece apud
veteres; and which is considered to be a singular work of great accuracy on
this subject. Sallust mentions the extreme exercise of the paternal power
at Rome, as a thing of course, and without any observation. In his erat

Fulvius Senaioris filius, retractum ex itinere parens necari Jussit. Sal. Bel. Cat.

ch. 39.
^" In ordinary cases, upon habeas corpus, where the child has arrived at

years of discretion, the court will iiermit it t« elect in whose custody it will

be fflaced, taking care however that such election is not improper, and if the
child is incompetent the court will, after examination, exercise its discretion.

Foster?'. Aston, (i How. Miss. 406; Commonwealth r. Addicks, 5 liin. Pa.

520; People r. Mercein, 3 Hill, N. Y. 399; People i'. Wilson, 22 Barb. 178;

Wilcox V. Wilcox, 14 N. Y. 575.
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though ia many instances, this paternal power was exercised

without the forms of justice. The power of the father over the

life of the child, was weakened greatly in public opinion by the

time of Augustus, under the silent operation of refined manners and

cultivated morals. It was looked upon as obsolete, when the

pandects were compiled (a). Bynkershoeck was of opinion, that

the power ceased under the Emperor Hadrian. The Emperor

Constantine made the crime capital as to adult children. In the

age of Tacitus, the exposing of infants was unlawful, but merely

holding it to be unlawful, was not sufficient (b). When the crime

of exposing and killing infants was made capital, under Valen-

tinian and Valens, then the practice was finally exterminated (c),

and the paternal power reduced to the standard of reason, and of

our own municipal law, which admits only the jus domesticce emen-

dationis, or right of inflicting moderate correction, under

the exercise of a sound discretion (d). In every *thing [
* 205 ]

that related to the domestic connections, the English

common law has an undoubted superiority over the Roman.

Under the latter, the paternal power continued during the son's

life, and did not cease even on his arriving at the greatest

honours. The son could not sue without his father's consent, or

marry without his consent ; and whatever he acquired, he ac-

quired for the father's advantage; and in respect to the father,

the son was considered rather in the light of property, than as a

rational being. Such a code of law was barbarous and unfit for

a free and civilized people; and Justinian himself pronounced it

inhuman, and mitigated its rigour so far as to secure to the son

the property he acquired by any other means than by his father;

{a) Liceat eos exheredare, quos oecidere licebat. Dig. 28, 2, 11.

{h) Numerum Uberorum Jinire, aid quemqnam ex agnatis necare, flagifium
hahetur, plusque ibi honi mores valent, quam alibi bonte leges. Tac. dc 3for.

Ger. ch. 19.

(c) Dr. Taylor, in his Elements of ihe Civil Lato, p. 403—406, gives a concise

history of the progress of the Roman jurisprudence, in its efforts to destroy
this monstrous power of the parent; hut Bynkershoeck has composed a regular
treatise, with infinite learning, on this subject. It is entitled, Opusieulum

de jure occidendi, rindendi, et exponendi libcros apud veteres Jiomanos. Opera,

tome i. p. 346; and it led him into some controversy with his predecessor,

the learned Noodi, on the doubtful points and recondite learning, attached
to that discussion. Heineccius, in his Syntagma Antiq. Rom. Jur. lib. i. tit. U.

Opera, tome iv., has also given the history of the Roman jurisprudence, from
Romulus to .Tustinian, relative to this tremendous power of the father, and
which, he says, was justly termed, by the Roman authors, pairia majcsiaa.

{d) 1 Hawk. P. a b. i. ch. 60, sec. 23.
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and yet even as to all acquisitions of the son, the father was still

entitled to the use (a).

The father, and on his death, the mother, is generally entitled

to the custody of the infant children, inasmuch as they are their

natural protectors, for maintenance and education (b). But the

courts of justice may, in their sound discretion, and when the

morals, or safety, or interests of the children strongly require it,

withdraw the infants from the custody of the father or mother,

and place the care and custody of them elsewhere (c). So the

power allowed by law to the parent over the person of the child,

may be delegated to a tutor or instructor, the better to accomplish

the purposes of education (d). The father, and in certain cases,

the mother, had, at common law, as guardian in socage, a right

to the custody of the estate of the heir during his minority, and

to take the rents and profits thereof, as will be more fully shown

in the next lecture; and generally in this country, the

[
* 206 ] father may, by deed or will, *dispose, after his death, of

the custody and tuition of his children, under age. This

power was originally given by the English statute of 12 Charles

11. c. 24; and the person so invested, may take the care and man-

agement of the estate, real and personal, belonging to the infants;

and may maintain actions against any person who shall wrong-

fully take or detain them from his custody.

(a) Inst. 2, 9, 1.

(6) The father is entitled to the custody of his legitimate children, to the

exclusion of their mother, though they be within the age of nurture. R. v.

Greenhill, 6 Neville & Manning, 244. 4 Adolp. <& Ellis, 624, S. C. If the child

be brought up on habeas corpus, and be of an age to exercise a choice, the

court will leave him to elect where he will go. If not, he goes to the father,

unless he had abused the right to the custody of his child, or there be an
apprehension of crueltj^, or some exhibition of gross protiigacj-^, or want of

ability to provide for his children. The people ex relat. Nickerson, 19 Wen-
dell, 16. But if the parents live in a state of separation without being di-

vorced, and without the tault of the wife, the courts may, on the application

of the mother, award the custody of the child to the mother, according to

the provision of the New York R. S. vol. ii. 148, sect. 1, 2.

(c) Matter of Wollstonecraft, 4 Johns. Ch. Rep. 80. Commonwealth v.

Addicks, 5 Bmneifs Rep. 520. Ex parte Crouse, 4 Wharton, 9. United States

V. Green, 'A Mason's Rep. 482. Case ot Wellesley v. Duke of Beaufort, 2 i??/.s-

selVs Rep. 1. The State o. Smith, 6 Greenleafa Rep. 462. See, also, infra, p.

220, 221, note.

(rf) A schoolmaster, who stands in that character loco parentis, may in

proper cases inflict moderate and reasonable chastisement. The State v.

Pendergrass, 2 Dev. & Battle, 365. The father, even with the consent of

the managei-s of a house of refuge, cannot commit a child to their custody,

unless that child be adjudged a proper subject for such a place by due course

of law. Commonwealths. M'Keagy, 1 Ashmead^s Rep. 248. •
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This power of the father ceases on the arrival of the child at

the age of majority, which has been variously established in dif-

ferent countries, but with us is fixed at the age of twenty-one;

and this is the period of majority now fixed by the French civil

code (a). In this respect, the Napoleon code was an improve-

ment upon the former law of France (6), which, in imitation of

the civil law, continued the minority to the end of twenty-five

years.

In case of the death of the father during the minority of the

child, his authority and duty, by the principles of natural law,

would devolve upon the mother; and some nations, and particu-

larly the French, in their new civil code (c), have so ordained."

The father is, however, under the French law, allowed by will, to

appoint an adviser to the mother, without whose advice, she can

do no act relating to the guardianship. This is analogous to our

law, which allows the father, and the father only, to create a

testamentary guardianship of the child. But if there be no such

testamentary disposition, the mother, after the father's death, is

entitled to the guardianship of the person, and in some cases of

the estate of the infant, until it arrives at the age of fourteen,

when it is of sufficient age to choose a guardian for

itself (d). In New York, * the mother is, in that case, [ *207 J

by statute, entitled to the guardianship of the estate (e)."

III. Of the duties of children.

The duties that are enjoined upon children to their parents,

are obedience and assistance during their own minority, and

gratitute and reverence during the rest of their lives. This, as

well as the other primary duties of domestic life, have generally

been the objects of municipal law. Disobedience to parents was

punished under the Jewish law with death (gr); and with the

Hindoos, it was attended with the loss of the child's inheri-

(rt) No. 488.

(6) Instit. Droit Francais, par Argou, b. i. ch. 7.

(c) No. 390—402.
id) Liit. sec. 123. 3 Co. 38. Co. Litt. 84" b. 2 Atk. 14. 3 Com. Dig. tit.

Guardian, B. D. E. 7 Vesey, 348.

(e) N. Y. Beinsed Statutes, vol. i. p. 718, sec. 5.

^ (g) Deut c. 22, 18.
^^ A father may maintain an action for the seduction of his daughter in

certain cases, as to whiclh see Reeves Dom. Rels., 3d ed., pp. 425—430. and
the notes thereto, and the statutes of the several states by which the oflence

is, in many instances, made a misdemeanour.
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tance (a). Nor can the classical scholar be at a loss to recollect

how assiduously the ancient Greeks provided for the exercise of

filial gratitude. They considered the neglect of it to be extremely

impious, and attended with the most certain effects of divine

vengeance (b). It was also an object of civil animadversion.

Solon ordered all persons who refused to make due provisions

for their parents to be punished with infamy; and the same

penalty was incurred for personal violence towards them (c).

When children undertook any hazardous enterprise, it was cus-

tomary to engage a friend to maintain and protect tbeir parents;

and we have a beautiful allusion to this custom in the speech

which Virgil puts into the mouth of Euryalus, when rushing into

danger (d).

The laws of New York have, in some small degree,

[ * 208 ] taken * care to enforce this duty, not only by leaving it

in the power of the parent, in his discretion, totally to

disinherit, by will, his ungrateful children ; but by compelling

the children, (being of sufficient ability,) of poor, old, lame, or

impotent persons, not able to maintain themselves, to relieve and

maintain them (e). This is the only legal provision made (for

the common law makes none) to enforce a plain obligation of the

law of nature (g). It has more than once been held in this coun-

try, after a critical examination of authorities, that a moral obli -

gation, without some pre-existing legal obligation applicable to

the subject matter, was not a sufficient consideration for a pro-

mise; and, consequently, that the promise of a son to pay for past

expenditures in relief of an indigent parent, or of a father to pay

for the relief of a poor and sick son, who was of age and indigent,

and not a member of his family, was not binding in law (h).

(a) Gentoo Code, by Halhed, p. 64. The first emigrants to Massachusetts
followed the Jewish law, and made filial disobedience a capital crime. Gov-
ernor Hutchinson, in his History of Massachusetts, vol. i. p. 441, says, that he
had met with but one conviction under that sanguinary law, and that of-

fender was reprieved.

{b) Iliad, b. 9, v. 454. Odyss. b. 2, v. 134. Hesiod's Oper. <£- Die. b. 1, v.

183—186.
(c) Potter'' s Greek Antiq. vol. ii. pp. 347—351.

(d) Tu, oro, solare inopem ct svccurre relictae. jEneid, 9, 283.

(c) N. Y. Revised Statutes, vol. i. p. 614.

(g) Le lilanc, J., 4 East R. 8t. Edwards r. Davis, 16 Johns. Rep. 281.
Rex V. Munden. Str. Rep. 190.

{h) Mills V. Wyman, 3 Fick. Rep. 207. Cook r. Bradley, 7 Conn. Rep. 57.
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IV. Of illegitimate children.

I proceed next to examine the situation of illegitimate children,

or bastards, being persons who are begotten and born out of law-

ful wedlock.

These unhappy fruits of illicit connection were, by the civil and

canon laws, made capable of being legitimated by the subsequent

marriage of their parents; and this doctrine of legitimation pre-

vails at this day with different modifications, in France,

Germany, Holland, and Scotland (a). But * this princi-
[
* 209 ]

pie has never been introduced into the English law (6);

and Sir William Blackstone (c) has zealously maintained, in this

respect, the superior policy of the common law (d). We have,

in relation to this subject, a memorable case in English history.

When the English bishops, in the reign of Hen. III., petitioned

the lords, that they would consent that persons born before mat-

rimony should be legitimate, as well as those born after matri-

mony, in respect to hereditary succession, inasmuch as a canon

of the church had accepted all such as legitimate, so far as re-

garded the right of inheritance, the earls and barons with one

{(i) (Jousfoumier de Normendie, ch. 27. 2 Domat. 361. Code Civil, No. 331.

1 £r.sA-. Inst. 116. List. 1, 10, 13. Code, 5, 27, 10. Buficr's note 181 to lib.

3 Co. Lift. Voet, Com. ad Pand. 25, 7, sec. 6 and 11. Dissertation dans la-

quelle on discute les Principes du Droit Romain, et du Droit Francois, par rap-
port anx Batards. Oeuvres de Chancelier D^ Aguesseau, tome vii. 381. 470.

[h) In Doe ex dem. Birtwhistle v. Vardill, 5 Barnw. <& Cress. 438, it was
held, that a child born in Scotland of unmarried parents domiciled there,

and who afterwards marry, could not inherit lands in England, for the Eng-
lish law does not recognize tho legitimacy, by foreign law and by marriage,
of persons so born. But the case was afterwards carried up on error to the
house of lords, and though the twelve judges gave their opinion to the lords

that the judgment was correct, yet Lord Chancellor Brougham suggested
doubts, and a further argument was ordered before the lords. Birtwhistle
r. Vardill, 9 Bligh. R. 72—88. The principle which Lord Brougham con-
tended for was, that the law of the country where the marriage of the par-

ents and the birth of the child took place, determined the legitimacy of the
child, and that if by the law of the place the marriage had a retrospective
effect, and by fiction of law, held the child to have been born in lawful wed-
lock, that the English courts ought so to regard it, and that he was entitled
to take, as lawful heir, his father's inheritance in England. By the Scotch
law, the subse(juent marriage in Scotland of the parents, will not legitimate
the previous issue born in a country where such marriage does not render
legitimate such issue. Bell's Principles of the Law of Scotland, sect. 1628,
indcjiost, p. 430.

(c) Com. vol. i. p. 455.

id) It is a remarkable fact, that in many of the United States, the rule
of the civil law, that antenuptial children are legitimated by the father's
marriage to the mother and recognition of the children, prevails, in opposi-
tion to the common law, viz. : In Vermont, Maryland, Virginia, Georgia,
Alabama, jNIississippi, Louisiana, Kentucky, Missouri, Indiana, Illinois and
Ohio. Griffith's Law Beg. passim.
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voice, answered, quod nolunt leges Anglice mutare, qucR hue usque

itsitatce sunt et approhatce (a).

Selden, in his Dissertation upon Fleta (6), mentions, that the

children of John of Gaunt, Duke of Lancaster, born before mar-

riage, were legitimated by an act of parliament in the reign of

Richard II., founded on some obscure common law custom; and

Barrington in his Observations upon the Statutes (c), speaks of

the Roman law on this subject as a very hnmane provision in

favour of the innocent. The opposition of the English barons

to the introduction of the rule of the civil law, is supposed to

have arisen, net so much from any aversion to the prin-

[ *210 ] ciple itself, as to the sanction which * would thereby be

given to the superiority of the civil over their own com-

mon law. In the new civil code of France (d), the rule of tlie civil

law is adopted, provided the illegitimate children were not off-

springs of incestuous or adulterous intercourse, and were duly

acknowledged by their parents before marriage, or in the act of

celebration. Voet (e), presses this doctrine of legitimation by

a subsequent marriage to a very great extent. Thus, if A. has

a natural son, and then marries another woman, and has a son,

who is at his birth the lawful heir, and his wife dies, and he then

marries the woman by whom he had the natural son, and has

sons by her; according to the doctrine of the Dutch law, as stated

by Voet, the bastard thus legitimated, excludes, by his right of

primogeniture, not only his brothers of the full blood, by the

last marriage, but the son of the first marriage. The latter is

thus deprived of the right of inheritance, once vested in him by

his primogeniture, by an act of his father to which he never con-

sented. The civil law rule of retrospective legitimation, will

sometimes lead to this rigorous consequence (g).

But not only children born before marriage, but those who

are born so long after the death of the husband, as to destroy all

presumption of their being his; and, also, all children born dur-

(a) Stat of Merton, 20 Hen. III. ch. 9.

(6^ Ch. 9, sec. 2.

(c) P. 38.

{d) Code Civil, No. 331, 332, 333, 335.

(e) Com. ad Pand. 25, 7, sec. 11.

Ig) A recent traveller of great intelligence and of a high moral tone, con-

siders the legitimization of ba.stards by the subsetinent marriage of the parents,

as of a very immoral tendency, and an encouragement to the increase of

spurious offspring. 'PumbuWs Austria, vol. ii. "205, edit. Loudon, 1840.
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1

ing the long and continued absence of the husband, so that no

access to the mother can be presumed, are reputed bastards (a).

The rule at common law, (and which subsisted from the time of

the year books down to the early part of the last century), de-

clared the issue of every married woman to be legitimate, except

in the two special cases of the impotency of the husband, and his

absence from the realm (b). But in Pendrell v. Pen-

drell (c), the absurd doctrine of making legitimacy *rest [ *211 J

entirely and conclusively upon the fact of the husband

being infra quatuor maria* was exploded, and ever since that

time, the question of the legitimacy or illegitimacy of the child

of a married woman has been regarded as a matter of fact, resting

on decided proof as to the non-access of the tusband, and it is

a question for a jury to determine (d).^^ The rule is that where

(a) (h'o. Jac. 541. Co. Liil. 244, a. 1 Blacks. Com. 456, 457. The civil

law and the code civil fixed the three hundredth day as the ultimum iempus

geMationis. Dig. 38, 16, 3, 11. Code civil, art. 312. Lord Coke considered

nine months, or 40 weeks, as the limitations in the English law; but the

more modern doctrine is not to assign any precise limit to the period of ges-

tation, but to leave it to be governed by circumstances. Harg. n. 2, to Co.

Lift. 123, b. Gardner Peerage Case in 1825.

(6) Co. Litt. 244, a. Done & Egerton v. Hinton & Starkey, 1 Boll. Abr.

358.

(c) Sir. Rep. 925.

id) 3 P. Wms. 275, 276. Sir. Rep 925. Salk. Rep. 123. Harg. note. No.
193 to lib. 2 Co. Litt. Butler's note, No. 178 to lib. 3 Co. Litt. 4 Term Rep.

251, 356. 4 Bro. Rep. 90. 8 East, 193. Com. Dig. tit. Bastard, A. B. Head
V. Head, 1 Simons & Stewart, 150, S. C. 1 Turner & Russell, 138, and the opin-

ions of the judges given to the House of Lords in the Banbury Peerage Case,

in 1813, ibid. 153. 4 Petersdorf^s Abr. 170. Cross v. Cross, 3 Paige s Rep.

139. Commonwealth i-. Wentz, 1 Ashmead's Rep. 269. Bury v. Philpot, 2
Mylne & Keene, 349. Stegall v. Stegall, 2 Brockenbrough, 256. Common-
wealth V. Shepherd, 6 Binney, 286. The decision in the Banbury Peerage Case

has been severely criticized by Sir Harris Nicholas, in his Treatise on the Law
of Adulterine Bastardy, 1836, and the old rule requiring proof, not of the im-
probability only, but of the impossibility of the husband being the lather of

the child, is supposed to be the better law and the better policy. It appears
to me that justice and policy are concerned in some relaxation of the old rule

of evidence. It was too stringent and violent to be endured. But we are ad-
monished, on the other hand, of the necessity ofrequiring perfectly satisfactory

proof of non-access of the husband, before the child is to be doomed to lose

its legitimate rights and character. By the statute law of New York, if the
husband continues absent, out of the state, for one whole year previous to

the birth of the child, separate from' the mother, and leaves the mother dur-
ing that time continuing and residing in the state, the child is deemed a
bastard. So it is a bastard, if begotten and born during the separation of

its mother from her husband, pursuant to the decree of any court of compe-
tent jurisdiction. N. Y. Revised Statutes, vol. i. p. 641, sec. 1. The statutes

^^ In Texas and Minnesota children born before the marriage of their pa-
rents are legitimatized by the subsequent marriage. See Oldham & Whites
Digest Laws of Texas p. 316, g 1415, act of 1848; Minnesota Stats. 1849,
1858, p. 462, ^ 18.
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it clearly appears that the husband could not have been

[
* 212 J the father of the child, it is a bastard, though * born, or

begotten and born, during marriage (a).'* It is not

necessary that I should dwell more particularly on this branch of

the law; and the principles and reasoning upon which this doc-

trine of presumption applicable to the question of legitimacy is

founded, will be seen at large in the cases to which I have re-

ferred (b).

A bastard being, in the eye of the law, nullius filius (c), or, as

the civil law, from the difficulty of ascertaining the father equally

concluded, patrem habere non intelliguntur (d), he has no inherita-

ble blood,and is incapable of inheriting as heir, either to his putative

father or his mothet, or to any one else, nor can he have heirs but of

his own body (e). This rule of the common law, so far at least as

it excludes him from inheriting as heir to his mother, is supposed

to be founded partly in policy, to discourage illicit commerce be-

tween the sexes. Selden said (gr), that not only the laws of Eng-

land, but those of all other civil states, excluded bastards from

declares, that the child, in such cases, shall he deemed a bastard. Still the sta-

tute may be so construed as to let in proof to rebut the presumption of non-
access of the husband, and justify the inference of cohabitation in the case

of a qualified divorce. If this be not the construction, then the law, as it

stood before resting, on principles adapted to circumstances, was wiser

and safer. The code Napoleon is stricter than the English rule, for it allows

the issue to be bastarded only on proof that, by reason of distance or acci-

dent, cohabitation of husband and wife was impossible. Code Napoleon, n.

312. So, in Louisiana, it is held, in cases of voluntary separation, that ac-

cess is always presumed, unless cohabitation was physically impossible.

Tate V. Penne, 19 Martin's Rep. 548. The observations of the Master of the

Rolls, in Bury v. Phillpot, are almost as strong. The civil law admitted

proof of a moral impossibility of access. See Edin. Hevieiv, No. 97, a review

of Le Merchant's Report of the Proceedings in the House of Lords on the claims to

the Barony of Gardner, in which the law of legitimacy is fully and ably dis-

cussed. See also Surge's Qyrnm. on Colonial ani0 Foreign Laws, vol. i. 57—92.

where the law of legitimacy is examined at large, and the civil law and the

continental, as well as English authorities, brought to bear on the subject.

(a) The King v. Luffe, 8 East, 193.

(b) If the child be born immediately after marriage, it is still a legitimate

child, unless the non-access of the husband prior to the marriage be suffi-

ciently proved. 1 Blacks. Com. 454. Lawrence, J., and Le lilanc, J., in the

Kingw. Lufle, 8 East, 210, 211. Pater est quern nuptiie danonatrant. iSubse-

quenti connubii foedere omnen conceptionis maculam tollente.

(c) Co. Lift. 123, a.

Id) Inst. 1, 10, 12.

(e) 1 Hlacks. Com, 459.

{g) Note C to Fortesque de laud. leg. Ang. ch. 40.

"If after a divorce a vinculo the parties sheparties should intermarry again it seems

theissue would be bastards. Inhabitants of Medway r. Needham, KJ Mass. 157.

Inhabitants of West Cambridge v. Inhabitants of Lexington, 1 Pick. 50G.
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inheritance, unless there was a subsequent legitimation. Bas-

tards are incapable of taking, in New York, under the law of de-

scents, and under the statute of distribution of intestate's effects;

and they are equally incapable in several of the other "United

States, which follow, in this respect, the rnle of the English law.

But in Vermont, Connecticut, Virginia, Kentucky, Ohio, Indiana,

Missouri, Illinois, Tennessee, North Carolina, and Georgia, bas-

tards can inherit from, and transmit to their mothers, real and per-

sonal estate, under some modifications, which prevail particularly

in the States of Connecticut, Illinois, North Carolina, and Tenne-

see; and in New York, the estate of an illegitimate in-

testate descends to the mother * and the relatives on [
* 213 J

the part of the mother (a)." Ih North Carolina, the

legislature, in 1829, enabled bastards to be legitimated, on the

intermarriage of the putative father with the mother, and on his

petition, so far as to enable the child to inherit, as if he was law-

fully born, the real and personal estate of the father. In Louis-

iana, bastards, (being defined to be children whose father is

unknown,) and adulterous or incestuous children, have no right

of inheritance to the estates of their natural father or mother.

But other natural or illegitimate children succeed to the estate of

the mother in default of lawful children or descendants, and to

the estate of the father who has acknowledged them, if he dies

without lineal or collateral relations, or without a surviving

wife (6).

(a) GrifiitJi's Law Register^ h. t. Neio York Revhed Statutes, vol. i. p. 7o3,

sec. 14. Ibid. p. 754, sec. 19. See, also, vol. iv. p. 413 In Georgia, bas-

tards dying intestate without issue, the brothers and sisters of the same
mother take bv descent. Princess Dig. 202.

(b) Civil Code of Louisiana, act. 220, 912, 913, 914. By a statute of Louis-
iana, in 1831, white fathers or mothers may legitimate their natural chil-

dren by act made before a notary and two witnesses, provided they be not
coloured children; and free people of colour may legitimate their coloured

^* Under Vt. Statute 1839, p. 292, if the parents of an illegitimate child

intermarry after its birth and it is recognized by the father as his, it is to be
considered as legitimate. But such fact would not be held to entitle tlie

child to inherit land in Pennsylvania. Smith v. Derr's Admors., 34 Pa. 126.

In New York, in default of lawful issue a bastard can inherit real and per-

sonal property from his mother. 3 Rev. Stat. 5th ed. p. 43, 5 20. For the
Law on Vermont see Rev. Stat. 1839. ForTexas, Oldham and White's Digest
of the Laws, p. 101, art. 354. In Wisconsin illegitimate children are to be
considered legitimate if the father shall in writing, signed in the presence of
a competent witness, acknowledge the child as his, see R. S. Wis. 1858, p.

555, ^. 2.

In Massaachusetts neither the mother of a bastard nor her relations can
inherit a bastard estate. Cooley v. Dewey, 4 Pick. 93.
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This relaxation, in the laws of so many of the states, of the

severity of the common law, rests upon the principle, that the re-

lation of parent and child, which exists in this unhappy case, in

all its native and binding force, ought to produce the ordinary

legal consequences of that consanguinity. The ordinance of

Justinian, to a certain extent, and with exceptions, allowed

a bastard to inherit to his mother (a); and, in

[*214] * several cases in the English law, the obligations of

consanguinity between the mother and her illegitimate

offspring, have been recognized. The rule that a bastard is

nullius filius, applies only to the case of inheritances (b). It has

been held to be unlawful for him to marry within the levitical de-

grees (c), and a bastard has been considered to be within the

marriage act of 26 Geo. II., which required the consent of the

father, guardian, or mother, to the validity of the marriage of a

minor (d). He also takes and follows the settlement of his

mother (e).'^ With the exception of the right of inheritance

and succession, bastards, by the English law, as well as by the

laws of France, Spain, and Italy, are put upon an equal footing

offspring, but the natural children must be the issue of parents who might
have lawfully contracted marriage, and the parents must have no ascen-

dants or legitimate descendants. In North Carolina/ also, by statute, in

1830, the putative father of an illegitimate child, after marriage with the

mother, or after her death, may, on petition and proof of the facts before a
court of justice, procure the legitimation of such children, and such legi-

timation will enable the child to inherit from the father lands whereof he
may die seised in fee, and to take under the statute of distribution of per-

sonal estate, equally as if born in lawful wedlock. A putative marriage is

one contracted in good faith on the part, at least of one of the parties, and
in ignorance of any lawful impediment, and in some parts of Europe the

children of such a connection, are held to be legitimate. Burgees Com, on
Colonial and Foreign Laws, vol. i. p. 152.

(a) Code, lib. 6, 57, 5.

(6) Buller, J., 1 Term Rep. 101. Bow v. Nottingham, 1 K. H. Rep. 260.

(c) Haines v. Jeffel, 1 Lord Rayin. 68.

(d) King r. Inhabitants of Hodnett, 1 Term Rep. 96. Horner r. Liddiard,

1 Hagg. Consist. Rep. 337. But the consent of the natural parents of illegi-

mate minors is not suflScient, and there must be a guardian appointed by
chancery. Ihid. The prohibition of marriage between relatives in the

ascending and descending lines, and between brothers and sisters, applies

equally to illegitimate children and relatives. N. Y. Revised Siatutes^ vol. ii.

p. 139, sec, 3.

((•) 3 Johns. Rep. 15. 17 Johns. Rep. 41. 12 Mass. Rep. 429. 5 Conn. Rep.

584.
'* In Pennsylvania his settlement is at the place of his birth, except his

mother is removed from place to place by collusion, or when he is born pend-

ing an order of removal appealed from, or while the mother is in actual cus-

tody of the law. Philadelphia v, Bristol, G Serg. <& Rawle, 563.
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with their fellow siibjecta (a); and in this country we have made
very considerable advances towards giving them also the capacity

to inherit, by admitting them to possess inheritable blood. We
have, in this respect, followed the spirit of the laws of some of

the ancient nations, who denied to bastards an equal share of

their father's estate, (for that would be giving too much coun-

tenance to the indulgence of criminal desire,) but admitted them

to a certain portion, and would not suflPer them to be cast naked

and destitute upon the world (b).

*The mother, or reputed father, is generally, in this [ *215 ]

country, chargeable by law with the maintenance of the

bastard child, and in New York it is in such way as any two jus-

tices of the peace of the country shall think meet; and the goods,

chattels, and real estate of the parents, are seizable for the sup-

port of such children, if the parents have absconded. The re-

puted father is liable to arrest and imprisonment, until he gives

security to indemnify the town chargeable with the maintenance

of the child (c). These provisions are intended for the public

indemnity, and were borrowed from the several English statutes

on the subject; and similar regulations to coerce the putative

father to maintain the child, and indemnify the town or parish,

have been adopted in the several states.'*^

The father of a bastard child is liable, upon his implied con-

tract, for its necessary maintenance, without any compulsory

order being made upon him, provided he has adopted the child

as his own, and acquiesced in any particular disposition of it (d).

(a) Oeuvres D' Aguesseau, tome vii. p. 384, 385. Butler's note No. 176 to lib.

3 Co. Liti. 1 BJacka. Com, 459.

(6) Potter's Greek Antiq. vol. ii. p. 340. Gentoo Code, by Halhed, p. 73.

The protection and tenderness which the Goddess Fortune is supposed to

bestow upon foundlings, is, saj's Mr. Gifford, one of the most amusing and
animated pictures that the keen and vigorous fancy of Jouveual ever drew:

Stat fortiina improha noetu,

Arridens nudis infantibus. Hos fovet omnes,
Invohitque sinn. Sat. 6, v. 603—605.

(c) N. V. Revised Statutes, vol. i. p. 640—656, In Ohio, the courts of com-
mon pleas ascertain and enforce the duty of the putative father to maintain
his bastard child. Statutes' oj Ohio, WM.

{d) Hesketh v. Govving, 5 Esp. K P. Rep. 131. But except in such a special

case, the putative father is not liable except upon an express promise, or

upon an order of filiation under the statute. Cameron v. Baker, 3 Carr. <&
"* See 2 Rev. Stat. N. Y. 5th ed. 906. In Ohio, it must appear that the

mother is an unmarried woman and resides in the state, Edwards v. Knight,
8 Ohio, ,3*5. For the protection and support of bastards, see the statutes of
the different states relating thereto, and see Reeve's Dom. Rels. 3d ed. 411,
ei seq. (note 1.)
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The adoption must be voluntary, and with the consent of the

mother, for the putative father has no legal right to the custody

of a bastard child, in opposition to the claim of the mother; and,

except the cases of the intervention of the town officers, under the

statute provisions, or under the implied contract founded on the

adoption of the child, the mother has no power to compel the

putative father to support the child. She has a right to the

custody and control of it as against the putative father,

[ * 216 ] and is bound to maintain it as *its natural guardian (a);

though perhaps, the putative father might assert a right

to the custody of the child as against a stranger (b)/'

There are cases in which the courts of equity have regarded

bastards as having strong claims to equitable protection, and have

decreed a specific performance of voluntary settlements made by

the father in favor of the mother of her natural child (c). On
the other hand, there are cases in which the courts of equity have

withheld from the illegitimate child every favorable intendment

which the lawful heir would have been entitled to as of course.

Thus, in Fursaker v. Robinson (d), a natural daughter brought

her bill against the heir at law to supply a defective conveyance

from her father to her, but the chancellor refused to assist her,

on the ground that she was a mere stranger, being nidlius filia,

and not taken notice of by the law as a daughter, and that the

father was not under any legal obligation to provide for her as a

child, though he might be obliged by the law of nature, and so

the conveyance was voluntary, and without any consideration.

Payne, 36. Furillio v. Crowther, 7 Dowl & Ryl 612. Moncrief v. Ely, 19

Wendell, 405.

(a) The King v. Soper, 5 Term Rep. 278. Ex parte Ann Knee, 4 Bon. <C

PaU. 148. The People v. Landt, 2 Johns. Rep. 375. Carpenter r. Whitman.
15 Johns. Rep. 208. Wright v. Wright, 2 Mass. Rep. 109. i>/a.s.s. Rcriseii

Statutes, 1835. Acosta v. Robin, 19 Martinis Louis. Rep. 387. The power ol"

the putative father over the illegitimate child, was denied in the Roman
law, and it is equally so in the Spanish law. Ibid.

(6) Rex V. Cornforth, Str. Rep. 1162. A person standing in loro parentis hua

been allowed to maintain an action on the case per quod servitum amisif, lor

the abduction of his daughter's illegitimate offspring. Moritz v. Garnhart,
7 Watts, 302.

(c) Marchioness of Annandale v. Harris, 2 P. Wins. Rep. 432. Horten r.

Gibson. 4 S. Car. Equity Rep. 139. Bnnn v. Winthrop, 1 Johns. Ch. Rep.

338.

{d) Prec. in Ch. 475. 1 Eq. Cos. Abr. 123, pi. 9. Oilb. Eq. Rep. 139. Gilh.

F. R. 256.
" An action of false imprisonment will lie against the father if he obtains

and maintains the custody of the child. Kobaliue v. Armstrong, 15 Barb.

247; People v. Kliug, did. -^m.
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This hard decision was made by Lor<3 Cowper in 1717; but the

language of Lord Ch. King, in a subsequent case, to which I have

just alluded (a), is certainly much more conformable to

justice and humanity. " If a man," says he *" does mis [ *217 ]

lead an innocent woman, it is both reason and justice

that he should make her reparation. The case is stronger in re-

spect to the innocent child, whom the father has occasioned to be

brought into the world in this shameful manner, and for whom,

in justice, he ought to provide." In Knye v. Moore (6), the vice-

chancellor, in pursuance of the doctrine of Lord King, assisted

to uphold and enforce a deed by the father, making provision for

the mother and his illegitimate children after his death. So, in

Pratt V. Flamer (c), a devise by the father to an unborn illegiti-

mate child, in which the mother was described, was held valid;

and there are other cases in which bequests by will, in favor of

illegitimate children, have been liberally sustained (d).

(a) Marchioness of Annandale v. Harris, 2 P. Wms. Rep. 432.

(b) 1 Simons' & Stuart's Rep. 61.

(c) 5 Harr iS: Johns. Rep. 10.

{d') Beachcroft v. Beachcroft, 1 Madd. Rep. 234, Phil. edit. Gardner v.

Heyer, 2 Paige's Rep. II.

19 VOL. IT. KEN'T. 289
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LECTURE XXX.

OF GUARDIAN AND WARD.

The relation of guardian and ward, is nearly allied to that of

parent and child. It applies to children during their minority,

and may exist during the lives of the parents, if the infant be-

comes vested with property; but it usually takes place on the

death of the father, and the guardian is intended to supply his

place.

There are two kinds of guardianship; one by the common law,

and the other by statute; and there were three kinds of guar-

dians at common law, viz. : guardian by nature, guardian by nur-

ture, and guardian in socage (a).

(1.) Guardian by nature, is the father, and on his death, the

mother; and this guardianship extends to the age of twenty-one

years of the child, and it extends only to the custody of his per-

son, and it yielded to guardianship in socage (6). It was doubted

for some time in the books, whether the guardian by nature was

entitled to the possession of the personal estate of the infant, and

could give a competent discharge to an executor on the payment

of a legacy belonging to the child; and it was finally understood

that he could not (c). It would seem, therefore, that if a child

becomes vested with personal property only, in the lifetime of

the father, there is no person strictly entitled to take it as guar-

dian, until a guardian has been duly appointed by some public

authority, though if real estate vests in the infant, the guardian

in socage, or a substitute for such a guardian provided by stat-

ute, will be authorized to take charge of the whole estate, real

(n) Co. Lilt. 88, h. 3 Co. 37, b.

(b) Co. Lift. 84, a. LHt. sec. 123. Co. Litt. 87, b. 88. Harfjrave'.s note, I*.

The King v. Thorp, 5 Mod. Rep 221. Jackson r. Combs, 7 Cowcn'i< Rvp. 3fi.

2 Wrndcirs Rep. 153, S. C.

(c) Cunningham v. Harris, cited in 3 Bro. 186. Genet v. Tullniadge, 1

Johns. Ch. Rep. 3. Miles v. Boyden, 3 Rick. Rvp. 213

290



Lee. XXX.] OF THE RIGHTS OF PERSONS. * 219

and personal. The father has the first title to guardianship by-

nature, and the mother the second; and according to the strict

language of our law, says Mr. Hargrave (a), only the heir ap-

parent can be the subject of guardianship by nature, and there-

fore it is doubted whether such a guardianship can bo of a

daughter, whose heirship is presumptive, and not apparent. But

as all the children, male and female, equally inherit with us, the

guardianship by nature would seem to extend to all the children.

The court of chancery, for just cause, may interpose and control

that authority and discretion, which the father has in general in

the education and management of his child (h). In De Manne-

ville V. De Manneville (c), Lord Eldon restrained a father from

doing any act towards removal of his infant child out of the king-

dom, and he said that the jurisdiction of the court of chancery

to control the right of the father prima facie to the person of

his child, was unquestionably established. He admitted, how-

over, that the jurisdiction was questioned by Mr. Hargrave /d);

but it was, on the other hand, supported with equal ability by M.

Fonblanque. In the case of Wellesley v. Duke of Beaufort (e),

the Lord Chancellor, after a very able and thorough investiga-

tion, refused to restore to a father the custody of his infant chil-

dren, on the ground that his character and immoral conduct ren-

dered him unfit to be their guardian; and the decision was, in

1828, affirmed by the house of lords. The jurisdiction of chan-

cery, and the fitness of its exercise in that instance, was finally

established (g)}

{a) Note 66, to lib. 2 Co. Litt.

(6) 2 Fonb. Tr. of Equity, 234, note. Creuze v. Hunter, 2 Cox's Rep. 242.

. (c) 10 Vesey, 52.

(rf) Note 70, to Co. Litt. 89, a.

(e) 2 RusseWsBep 1. Wood v.Wood, 5 Paige, 605, S. P.

[g) Wellesley v. Wellesley, 1 Dow, N. S. 152. 2 BHgh's Pari. E. N. S.

124, S. C. That case was accompanied and followed by verj^ profound dis-

cussions. In a pamphlet, attributed to the pen of Mr. Beames, entitled,
" Observations upon the power exercised by the court of chancery, of de-
priving a father of the custody of his children," the power was deemed very

^ The father as guardian by nature cannot give a valid lease of the infant's

lands. May v. Calder, 2 Mass. 55. The mother of a bastard is its natural
guardian. Somerset t'. Dighton, 12 Mass. 383; Wright v. Wright, 2 Mass.
109.

Under laws of New York, 1860, ch. 90, § 9, the mother is joint guardian
of her children with the father, with equal rights over them. On the death
of both father and mother the next of kin are the guardians of the infant.
See May r. Calder, supra. Eldridge v. Lippincott, Cox (N. J.), 397.

Fixed habits of intemperance are good grounds for removal of a guardian
by nature. Kettletas v. Gardner, 1 Paige, 488.
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(2.) Guardian by nurture, occurs only when the infant is with-

out any other guardian, and it belongs exclusively to the parents,

first to the father, and then to the mother. It extends only to

the person, and determines when the infant arrives at the age of

fourteen, in the case both of males and females. As it is con-

current with guardianship by nature, it is in effect merged in the

higher and more durable title of guardian by nature (a). This

guardianship is said to apply only to the younger children, who
are not heirs apparent; and as all the children inherit equally

under our laws, it would seem that this species of guardianship

has become obsolete.^

(3.) Guardian in socage, has the custody of the infant's lands,

as well as of his person (b). It applies only to lands which the

infant acquires by descent (c); and the common law gave this

guardianship to the next of blood to the child, to whom the in-

heritance could not possibly descend; and therefore, if the land

descended to the heir on the part of the father, the mother, or

other next relation on the part of the mother, had the wardship;

and so if the land descended to the heir on the part of the

mother, the father, or his next of blood, had the wardship (d).

These guardians in socage cease when the child arrives at the age

of fourteen years, for he is then entitled to elect his own guar-

dian, and oust the guardian in socage, and they are then account-

questionable in point of authority as well as of policy. On the other hand,
in a treatise published by Mr. Ram, a barrister, and in an article in the
Quarterly Review, No. 77, the policy and wisdom of the jurisdiction, as as-

serted in the court of chancery and confirmed in the house of lords, were al)ly

vindicated, and shown to be connected with great moral considerations aris-

ing out of the nearest ties of social life. Attempts have been madq, to con-

trol the father's right to the custody of his infant children, by a legacy given

by a stranger to an infant, and the appointment by him of a guardian in con-

sequence thereof. But it is settled, that a legacy or gift to a child, confers

no right to control the father's care of the child, and no person can defeat

the father's right of guardianship by such means. If, however, the father

accedes to the conditions of the gift, and surrenders up his control of the

child's education, the court of chancery will not suffer him to retract it.

Lord Thurlow, \\\ Powel v. Cleaver, 2 Bro. 500. Colston v. Morris, 6 Madd.
89. liVons V. Blenkin. 1 Jac. 245. See also, the Etna, \Vnre''s Rep. 464, and
Story'' ^ (^om. on Eq. Jurixpnidenee, vol. ii. 574—581, where the jurisdiction of

the court of chancery on this subject is fully examined and sustained.

(a) 2^Co. 38, b. Harg. note 67, to lib. 2 Co. Liit. Covi. Dig. tit. Guardian,

D.
(6^ Com. Dig. tit. Guardian, B.

(c) Quadring r. Downs, 2 Mod. Rep. 170.

(d) Litt. sec. 123. Quadring v. Downs, 2 Mod. Rep. 176.
'^ In regard to the property of the intant such guardian has no more right

than a stranger. Koss v. Cobb, 2 Yerg. Tenn. 4.63.
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able to the heir for the rents and profits of the estate (tt). If the

infant, at that age, does not elect a guardian, the guardian in

socage continues (b). The common law, like the law of Solon (c).

was strenuous in rejecting all persons to whom the inheritance

might possibly arrive, and its advocates triumph in this respect

over the civil law (d), which committed the burden of the guardian-

ship to the person who was entitled to the emolument of the succes-

sion. As we have admitted the half blood to inherit equally with the

whole blood, this jealous rule would, still more extensively with us,

prevent relations by blood from being guardians i n socage. The law

of Scotland,and the ancient law of France took a middle cour8e,and

may be supposed, in that respect, to have been founded in more

wisdom than either the civil or the common law. They com-

mitted the pupil's estate to the person entitled to the legal suc-

cession, because he is most interested in preserving it from waste;

but excluded him from the custody of the pupil's per-

son, because *his interest is placed in opposition to the [
* 223

]

life of the pupil (e). And yet, perhaps, the English, the

Scots, and the French laws, equally proceeded on too great a dis-

trust of the ordinary integrity of mankind They might,with equal

propriety, have deprived children of the custody and maintenance

of their aged and impotent parents. It is equally a mistake in

politics and in law, to consider mankind degraded to the lowest

depths of vice, or to suppose them acting under the uniform gov-

ernment of virtue. Man has a mixed character, and practical

wisdom does not admit of such extreme conclusions. The old

rule against committing the custody of the person and estate of

a lunatic, to the heir at law, has been overruled as unreason-

able (g). If a presumption must be indulged, as was observed

in one of the cases, it would be in favor of kinder treatment, and

more patient fortitude, from a daughter, as committee of the per-

son and estate of an aged and afflicted mother, than from the col-

lateral kindred. The fears and precautions of the lawgiver on

(a) Lilt Ibid.

(h) The King v. Pierson, Andrew^s Hep. 313. The guardian in socage has
lawful possession of the lands, and he may maintain actions of trespass or
eiectment in respect to the lands of the ward. Byrne v. Van Hoesen, 5
Johns. R. 66. Jackson v. De Watts. 7 ibid, 157.

(c) Potter''s Greek Antiq. vol. i. p. 174.

id) Co. Lilt. 88, b. 1 Blacks. Com. 462.

[e] Eiskine's hist. p. 79. Hnllam on the Middle Ages. vol. i. p. 106.
(^"I Dormer's case, 2 P. Wins. 262. In the matter of Livingston, 1 Johns.

Ch. Ecp. 436. Lord Hardwicke, in 2 Atk. Rep. 14.
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this subject, imply, according to Montesquieu, a melancholy con-

sciousness of the corruption of public morals (a).

This guardianship is a personal trust, and is not transmissible

by succession, nor devisable or assignable It extends, not only

to the person, and all the socage estate, but to hereditaments,

which do not lie in tenure, and to the personal estate. This is

the opinion of Mr. Hargrave, and he supports it by strong rea-

sons (6); notwithstanding, it is admitted, that the title to guard-

ian in socage, cannot arise unless the infant be seised of lands

held in socage. This guardianship in socage may be considered

as gone into disuse, and it can hardly be said to exist in

[
* 224 ] this country, for the guardian *must be some relation

by blood who cannot possibly inherit, and such a case

can rarely exist.^ By the New York Revised Statutes (c), where

an estate in lands becomes vested in an infant, the guardianship

of such infant, with the rights, powers, and duties of a guardian

in socage, belong to the father of the infant; and if there be no

father, to the mother; and if there be neither, then to the nearest

and eldest relative of full age, not being under any legal incapacity;

and as between relatives of the same degree of consanguinity,

males are preferred. But the rights and authority of every such

guardian are superseded in all cases where a guardian is ap-

pointed by the deed or last will of the father of the infant, or in

default thereof, by the surrogate of the county where the minor

resides (d). Surrogates have the same power to allow and ap-

point guardians as is possessed by the chancellor; and as the

powers and jurisdiction of the court of chancery are declared (e)

to be co-extensive with the same powers and jurisdiction in Eng-

land, with the exceptions, additions, and limitations created and

imposed by the constitution and laws, it is to be inferred that the

chancellor of New York retains the jurisdiction over infants,which

belongs to the chancellor in England, and which belonged to the

chancellor of New York prior to the 1st of January, 1830, when

the Revised Statutes took effect.

(a) EHprit des Loix, liv, 19, ch. 24.

(6) Note 67, to lib. 2 Co. Lit
(c) Vol. 1. p. 718, sec. 5.

(d) N. Y. Revised Statutes, vol. i. p. 719, sec. 7. Vol. ii. p. 151, sec. 4, o, d.

(e) Ibid. vol. ii. p. 17:J, sec. 36.

' See Combs, v. Jackson, 2 Wend. 153. The rights of a guardian in socage
are sometimes imposed upon a kind of guardian appointed by statute.

Fonda v. Van Home, 15 Wend. 631.
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(4.) Testamentary guardians, to whom I have already alluded,

are founded on the deed, or last will of the father, and they super-

sede the claims of any other guardian, and extend to the person,

and real and personal estate of the child, and continue until the

child arrives at full age. This power in the father to constitute

a guardian by deed or will, was given by the statute of 12

Charles II., and it has been pretty extensively *adopted [
* 225 ]

in this country, with the exception of New England. A
will, merely appointing a testamentary guardian, need not be

proved; and though the statute speaks of appointment by deed,

as well as by will, yet such a disposition by deed may be revoked

by will; and it is evident from the language of the English

statute, and from the reason of the thing, that the deed there men-

tioned is only a testamentary instrument in the form of a deed,

and to operate only in the event of the father's death (a).

Though the statute laws in this country, which have adopted or

followed the provisions in the English statute, may have abridged

its explanatory and verbose phraseology, it is not to be presumed

that they intended to vary the construction of it.* These parental

guardians may be appointed by the father, whether he be of full

age or a minor, and to any child being a minor and unmarried (6).

[a) Lord Shaftesbury v. Hannam, FincWs Rep. 323. Lord Eldon, in Ex
parte, tlie Earl of Ilchester, 7 Veaey, 367. The statute of Ohio, in 1831, very

properly drops the word deed, and gives the father the power of appointing

by will, a testamentary guardian to his infant and unmarried child.

(6) N. Y. Revised Statutes, vol. ii. p. 150, sec. 1, 2, 3. Statute of Neio Jersey,

of 1795. Elmer's Digest, 598. Act of Virginia, 1792. V. R. C. vol. i. 240.

Statute of Pennsylvania. Purdori's Dig. 971. Chase's Statutes of Ohio, vol.

iii. p. 1788. Statute of Alabama, of 1822, all allow a father, being a minor,

to appoint a testamentary guardian, who should have the powers of a guard-
ian in common socage. This testamentary power was copied from the stat-

ute, 12 Car. II. c. 24. The Massachusetts Revised Statutes, of 1835, part. 2. tit.

4, ch. 69. Jbid. tit, 7, ch. 79, require security from every testamentary guard-
ian or trustee, appointed by will for minors or others, unless the will directs

otherwise, and the trustee's powers and duties are prescribed with consider-

able minuteness. It was declared by statute in Massachusetts, in 1837, that
the marriage of a female guardian operated as an extinguishment of her
authority as guardian, and that the husband did not succeed as guardian in

her right. The statute of Illinois, of 1835, gives the power by deed or last

will to the mother as well as to the father, if she be sole, and the father has
made no such disposition.

* See 3 Rev. Stat. N. Y., 5th ed. p. 243, under which the father may ap-
point a guardian by deed or will. Com. Stat. Vt. 1850, he can appoint by
will if the child is then living or be born afterwards. ^ 8, p. 407. See, also.

as to New Hampshire, Balch v. Smith, 12 N. II. 437, by which the statute of

Charles seems to have been adopted there. Under Rev. Stat. Vt. 1839, a
minor above 14 years old has, subject to the court's approval, a right to choose
his guardian.
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The better opinion is, that such atestamentary guardian will con-

tinue till the age of twenty-one, though the infant be a female,

and marry in the meantime, if the will be explicit as to the dura-

tion of the trust; for the statute gives that authority to the father.

It has been held, that the marriage of a daughter will determine

the guardianship as to her, though not so as to a son until he

comes of age; and Lord Hardwicke said, in Mendes v. Mendes (a),

that it had been so adjudged in Lord Shaftesbury^s case. But, in

the subsequent case of Roach v. Garvan (6), the language of the

chancellor was, th»t the marriage would not, of itself, determine

a guardianship, though the court would never appoint a guardian

to a married female infant. The latter cases lead to the conclu-

sion, that the marriage of a female infant does not absolutely de-

termine the guardianship, and that it would require a

[
* 226] special * order in chancery to do it (c). The cases are

not very clear and consistent on this point. ^ It would

be quite reasonable that the marriage of a female ward should

determine the guardianship, both as to her person and her estate,

if she married an adult. It ought to be so as to her person, but

not as to her estate, if she married a minor. Upon the marriage

of a male ward, the guardianship continues as to his estate, though

it has been thought otherwise as to his person {d).

(5.) The distinction of guardians by nature, and by socage,

(a) 1 Ves. 89. 3 Atk. Rep. 619.

(6) 1 Vesey, 160.

(c) In the Matter of Whitaker, 4 Johns. Ch. Rep. 380. It was decided in

Jones V. Ward, 10 Yerger, 160, that guardianship as to a female ward ceases

upon her marriage under age. In England it is quite of course to appoint a
ne*w guardian in such a case. 8 Simons, 346. Tlie court of chancery rarely

removes a testamentary guardian duly appointed, though it will interfere

and impose such restrictions as will prevent an abuse of the trust. Goodall
V. Harris, 2 P. Wms. 560. Roach v. Garvan, 1 Vesey, 160, and the note of Mr.
Bell, ibid. There seems to be no sufiicient ground for the doubt in some of

the books, that a testamentary guardian cannot be removed. Siory\s Com. on

Eq. .Jurisprudence^ vol. ii. p. 572, note. When a feme sole appointed guar-

dian to her infant married, the court directed an inquiry whether she had
not thereby depiived herself of the guardianship, as she was no longer sui

juris; though it seems she might be re-appointed under new sureties. Gor-
nall, Matter of. KoUs court at Westminster, May, 1839.

{d) Reeve^s Domestic Relations, p. 328. By the civil law, marriage did not
confer on a minor the privileges of majority. Dig. 4, 4, 2. Code, 5, 37, 12,

but the laws of modern nations are very diverse (m the eftect of marriage
upon minors. Marriage is an emancipation of the minor to full rights by the

French and Dutch laws. Code cirnl, art. 476. Voet ad Pand. I, 4, G. Van-

derfinden^s Inst. b. 1, ch. 5, sec. 7.

^ See .Jones v. Ward, 10 Yerger, 1(50, following Mendes r. Mendes, supra,

ami Mohawk Bridge Co. v. Uticu «i!i IScheuectady K. Co., 6 Paige, 554.
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seems now to be lost, or gone into oblivion, and those several

kinds of guardian have become essentially superseded in prac-

tice by the chancery guardians, or guardians appointed by the

court of chancery, cr by the surrogates in the respective counties

of New York, and by courts of similar character, and having

jurisdiction of testamentary matters, in the other states of the

Union (a). Testamentary guardians are not very common, and

all other guardians are now appointed by the one or the other

of those jurisdictions. The power of the chancellor to appoint

guardians for infants who have no testamentary or statute guard-

ian, is a branch of his general jurisdiction over minors and tlieir

estates, and that jurisdiction has been long and unquestionably

settled (6). The chancery guardian continues until the majority

of the infant, and is not controlled by the election of the infant

when he arrives at the age of fourteen (c). If there

be no testamentary *guardian, the surrogate or judge of [
* 227

]

probate is authorized to allow of guardians who shall

be chosen by infants of the age of fourteen years, and to appoint

guardians for such as shall be within that age, in as full and

ample a manner as the chancellor may appoint or allow the same,

upon the guardian giving adequate security for the faithful dis-

charge of his trust; and upon due cause shown, and due inquiry

made, the surrogate, who appointed a guardian, may remove him
from his trust, and appoint another in his stead (d). Guardians

{a) In Pennsylvania, the orphan's court has plenary power to appoint and
control guardians, and regulate the maintenance of infants; and in Ohio,
the courts of common pleas; and in New Jersey, the ordinary or orphan's
court, or tlie surrogate, as the case may be; and in Massachusetts, Connecti-
cut, and other states, the court of probate of the county

(6) Harg. n. 70 to lib. 2 Co. Litt. 2 Fonh. Tv. Eq. 228, n. 10 Fesey, 63.

Sir J. Jekyll, in Eyre v. Countess of Shaftesbury, 2 P. Wms. 118, 119. The
usual order in the appointment of a guardian for a minor under fourteen,
the father being dead, is '1.) to the mother if unmarried, (2.) the parental,
and (3.) the maternal grandfather, (4.) to one or more of the uncles on the
father's side, (5.) to the one or more uncles on the mother's side, (6.) to any
other proper person.

(c) In the matter of NicoU, 1 Johifi. Ch. Rep. 25. K Y. Revised Statute!^,

vol. ii, p. 151, sec. 10. In Maryland, it is provided by statute, that infant
females, at the age of sixteen, shall be entitled to demand and receive from
their guardians, possession ot their real and personal estates, and at the age
of eighteen, they have a capacity to devise real estate. But these are ex-
ceptions to the general rule of the common law, and in other respects the
legal minority and disability of infancy of females as well as of males, con-
tinues until the age of twenty-one. Davis v. Jacquin, 5 Harr. & Johns. R<p.
100. She cannot execute a release to her guardian under the age ot twenty-
oue. Fridge v. State, 3 Gill. & Johns. Rep. 103.

{d) N. Y. Revised Statutes, vol. ii. p. 150—152, sec. 4, 5, 6, 10—19. 3Iass.
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are liable to be cited and compelled to account before the surro-

gate, but his powers in these respects are not exclusive. The

general jurisdiction over every guardian, however appointed, still

resides in chancery; and a guardian appointed by the surrogate,

or by will, is as much under the superintendence and control of

the court of chancery, and of the power of removal by it, as if he

were appointed by the court (a).^

The practice in chancery, on the appointment of a guardian,

is to require a master's repoBt approving of the person and se-

curity offered.^ The court may, in its discretion, appoint one

person guardian of the person, and another guardian of the es-

tate, in like manner as in the cases of idiots and* lunatics, there

may be one committee of the person, and another of the estate.

The guardian or committee of the estate always is required to

give adequate security, but the gjuardian or committee of the

person gives none.

[
* 228 ] * The guardian of the estate has no further con-

Bevised Statutes, 1835. The competent age of the infant for choosing a guard-

ian is usually fixed at fourteen in males, and when a difference is made
between the age of the sexes in this case, it is twelve in females. This was
the ancient statute rule in Connecticut, and it is declared by statute in 1821,

and in Ohio by statute in 1824.

(a) In the Matter of Andrews, 1 Johns. Ch. Rep. 99. E.v parte Crumb, 2

Johns. Ch. Rep. 439. Duke of Beaufort v. Berly, 1 P. Wms. 700. N. Y. Re-

irised Statutes, vol. ii. p. 152, 153, 220. The rights and powers of the guard-

ians over the person and property of their wards are, like the rights and
authorities of executors and administrators, strictly local and cannot be ex-

ercised in other states, for they come within the same reasoning and au-

thority. Morrell i\ Dickey, 1 Johns. Ch. Rep. 156. Sabin v. Gilmau, 1 N. H.

Rep. 193. Armstrong v. Lear, 12 Wheaton, 169. Story''s Cornin. on the Con-

flict of Laws, 414. Nor have they any authoritj'^ over the real property of

their wards situate in other countries, for such property is governed by the

law rei sitiE. Story, ibid. 414—417. But a guardian may change thedoniicil

of his ward, so as to affect the right of succession, if it be done in good faith.

See Potinger v. Wightman, 3 Merivale's Rep. 67, where the question as to

the power of the guardian, being also a widow and mother of the minor, to

transfer the domicil of the minor is discussed by counsel with great learning,

and the competency of the guardian to do it is shown to rest not only upon
principle, but upon the soundest foreign authority; and J. Voet, Kodenburg,

Bynkershoeck, Denisartand Pothier, are cited for the purpose. Sir William

Grant gave his unequivocal sanction to the rule. The same principle is

adopted in this country. Holyoke v. Haskins, 5 Pick. Rep. 20.

^ The jurisdiction of the surrogate over the guardian extends not only to

a statement of receipts and payments, with the amount of the trust funds

then in his liands, but to a rendering a giving up of the money and property

to the party entitled. Seaman v. Dureyoa. 11 N. Y. (1 Kern) 321. The
court of chancery has ])ower over a guardian ai)i)ointed by a surrogate and
will act in the ward's interest. People v. Wilcox, 22 Barb. 178.

' By the North Carolina Act of 1762 the l)ond should be made to the

justices granting the guardianship. Justicea v. "Wilsoo, 2 Dev. 6.
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cern with, or control over, the real estate, than what relates to

the leasing of it, and the reception of the rents and profits,

and it is his duty to place the ward's land upon lease (a). He
has such an interest in the estate of his ward, as to enable him

to avow for damage feasant, and to bring trespass or ejectment

in his own name. There were common law rights belonging to

the guardian in socage, and they apply to the general guardian

at the present day (6). He may lease during the minority of

the ward, and no longer, (c) but he cannot sell without the au-

thority of the court of chancery. He may sell the personal es-

tate for the purposes of the trust, without a previous order of

the court (d).^ Whenever it becomes necessary to have the real

estate of an infant sold, there must be a guardian specially ap-

pointed for that purpose ; and the sale is made under the direc-

tion of the court of chancery, and the application and disposi-

tion of the proceeds are to be under its order, for in respect to

such proceedings, the infant is considered a ward of the

court (e). The only material restriction in New York on the

power and discretion of the court of chancery in this case is,

that no estate of an infant can be sold against the provisions of

any last will, or of any conveyance by which the estate was vested

in the infant. But the provisions of the law have been held not

(a) Genet v. Tallmadge, 1 Johns. Ch. Rep. 561. Jones v. Ward, 10 Yerger,

160.

(ft) Shcpland v. Royle. Cro. J. 98. Byrne v. Van Hoesen, 5 Johns. Rep.

66. King V. Inhabitants of Oakley, 10 East, 491.

(c) Doe V. Hodgson, 2 Wils. 129, 135. Field v. Scheffelin, 7 Jolms. Ch.

Rep. 154. But the guardian's lease of the infant's lands for a torni of years,

extending beyond the infant's age of 14 years, is voidable, provided the in-

fant be then entitled to choose his own guardian, and it may be avoided by
thesubsequen guardian chosen by the infant. Snook v. Sutton, 5 Halstcd, 133.

{d) Field v. Scheffelin, 7 Johns. Ch. Rep. 150. Ellis v. Essex M. Bridge,

2 Pick. Rep. 243. The sale of personal estate of the infant cestui que trust,

without a previous order in chancery, if fair, would undoubtedly be good
as to tlie purchaser, but the safer course for the guardian is, to have a pre-
vious order in chancery.

(r) .V. Y. Revised Statutes, vol. ii. p. 194, sec. 170-180. In Maryland, the
chancellor, by a statute provision, may order the real estate descending to

infants to be sold for the payment of debts. And in Ohio, the courts of
common pleas appoint guardians, and may authorize them to sell the real

and personal estate of the ward ; and all guardians, whether appointed by
the courts or testamentary, must account before the court, every two years :

but the ward mav open the accounts within two years after he comes of
age. Act of Marijland, 1785. Statute of Ohio, Feb. 6, 1824.

^ He may maintain an action for trespass or ejectment. Hohnes v. Seeley,
17 AVend. 75. He may also bring an action in his own name for injury to

property in his possession, or over which he has a right to possession. Syl-
vester v. Halston, 31 Barb. 286.
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to apply, ordinarily, to the case of a female infant who is

[ * 229 ] married. The power given to the court to order a *8ale

of the real estate of infants, was intended for their bet-

ter maintenance and education, and not that the proceeds should

be placed at the disposition of the husband (a).

In addition to these general guardians, every court has the

incidental power to appoint a guardian ad litem, and, in many
cases, the general guardian will not bo received as of course,

without a special order for the purpose (h).^

The guardian's trust is one of obligation and duty, and not of

speculation and profit. He cannot reap any benefit from the use

of the ward's money. He cannot act for his own benefit in any

contract, or purchase, or sale, as to the subject of the trust. If

he settles a debt upon beneficial terms, or purchases it at a dis-

count, the advantage is to accrue entirely to the infant's benefit.

He is liable to an action of account at common law, by the in-

fant, after he comes of age; and the infant, while under age,

may, by his next friend, call the guardian to account by a bill in

chancery (c).'" Every guardian in socage, and every general

(a) Matter of Whitaker, 4 Johns. Ch. Rq). 378. The Revised Statutes of
New York have not altered, essentially, the phraseology of the law as it

stood when the decision, in the case of Whitaker, Avas made. The language
of the statute is sufficiently comprehensive to embrace the case, and there
may be instances in which it would be necessary that the estate of a female
married infant should be sold, ns where the husband absconds and leaves
her destitute. The case referred to, presumed that the power to direct a
sale still resided in the court of chancery, to be exercised in special cases.

In Connecticut the courts of probate, on due application and for reasonable
cause, may order tlie sale of the real estate of any minor. Statutes of Con-
necticut, 1838, p. 331, and this power is generally conferred by statute in
the several states, in the courts of consistorial jurisdiction.

(b) Harg. note 70, and note 220 to lib. 2 Co. Litt. Huckle v. Wye, Cnrth.

255. Whoever enters upon the estate of an infant, is considered in equity,

as entering in the character of guardian, and after the inlant comes of age,

he may. by bill in chancery, recover the mesne profits. Morgan v. Morgan,
1 Atk.\Sd. Drury v. Conner, 1 Harris & GUI 220.

(c) IJy the practice in chancery, an infant is allowed one year after he ar-

rives of age to investigate the guardian's accounts, and to surcharge and
falsify if they be found wrong, and the guardian is not entitled to an abso-
lute discharge until the expiration of that time. In the Matter of Van Home,
7 Paige, 4G.

^ A guardian ad litem is one appointed by the court to defend or prosecute
a civil action or suit on behalf of an infant. He has no power to bind the
infant by anything further than the ordinary proceedings of the suit; his

declarations are not evidence against the infant. Frazer r. Marsh, 3 Eng.
C. L. 308.

'° He is liable to account at all times. In re Burke, 1 Ball. & Bea. (Irish)

74. He cannot charge for services rendered before he was appointed . Clowes v.

Van Antwerp. 4 liarb. 41(). But he will be allowed his reasonable expenses,

&c., as generally prescribed. Morgan v. Morgan, 31) liarb. 20; Jn rcKoberts,
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guardian, whether testamentary or appointed, is bound to keep

safely the real and personal estate of his ward, and to account for

the personal estate, and the issues and profits of the real estate;

and if he suffers any waste, sale, or destruction of the

inheritance, he *is liable to be removed, and to answer [
* 230

]

in treble damages (a). If the guardian has been guilty

of negligence in the keeping or disposition of the infant's money,

whereby the estate has incurred loss, the guardian will be obliged

to sustain that loss (b). The guardian must not convert the

personal estate of the infant into real, or buy land with the in

fant's money, without the direction of the court of chancery.

The power resides in that court to change the property of infants

from real into personal, and from personal into real, whenev* it

appears to be manifestly for the infant's benefit (c)." It is said

(a) N. Y. Revised Statutes, vol. ii. p. 153, sec. 20, 21. Guardians are al-

lowed for their reasonable expenses, and the same rates of compensation {A^.

Y. Revised Statutes, vol. ii. p. 1.53, sec. 22. Mass. Revised Statutes, part 2, tit.

7, ch, 79,) for their services, as is provided by law for executors; and for that,

see infra, p. 420.

(ft) Guardians and trustees of the moneyed concerns of others are answer-
able for any misapplication, or unauthorized dealing with the trust moneys
or stock. The rule on this subject is very strict. Thus, if the holder of a
check upon a banker, increases the amount of it in sudi a manner that no one
in the ordinary course of business could detect the alteration, and it be pre-

sented and paid, the bank must answer for the sum fraudulently drawn.
Hall V. Fuller, 5 Barnw. & Cress. 750. But as a general rule in respect to

stocks held in trust, such trustees are not to look beyond the legal title, or

to take notice aliunde of trusts chargeable upon the stock. Hartga v. ISank

of England, 3 Vesey, 55. Bank v. Parson, 5 ibid. 654. Franklin v. The Bank
of England, 1 Russell, 575,

(c) Earl of Winchelsea v. Norclilfe, 1 Vern. Rep. 434. Inwood v. Tvne,
Ami. Rep. 417. 2 Eden's Rep. 148, 153, S. C. Ashburton v. Ashburton,
6 Vesey, 6. Huger v. Huger, 3 Dess. S. C. Eq. Rep. 18. 3 Johns. Ch. Rep.

348, 370. Hedges v. Kicker, 5 id. 163. It is a well settled rule in chancery,

3 Johns. Ch. 42; and see Clowes v. Van Antwerp, supra. In Massachusetts,
it has been held that if a guardian, having obtained license to sell his ward's
real estate, purchases the same himself, the sale is voidable by the ward, as

against the guardian, and a purchaser from him with notice, but not as

against a mortgagee or purchaser without notice. Wyman v. Huston, 2
Gray, 141. A guardian is liable to be charged simple interest if he neglects
to invest his ward's funds, and, in cases of gross delinquency, compound in-

terest. Clarkson r. De Peyster, Hop. Ch. 424.
" II the guardian attempt to sell the infant's real estate, he may be re-

moved. Eckford v. De Kay, 8 Paige, 89. Ex parte Crutchfield, 3 Yerg. Tenn.
336. The courts of law and equity have no inherent jurisdiction to direct a
sale of an infant's property; their jurisdiction is purely statutory. Russell i'.

Russell, 1 Malloy, 525. Rogers v. Dill, 6 Hill N. Y. 415. Uiulerdonk v.

Monk, 34 Barb. i06. See 2 R. S. part 3, ch. 1, tit. 2, ^ 170, 175, 176; 2 Stat.

at Large, 202, 203; N. Y. Laws of 1854, ch. 96, ? 9, and ch. 198, § 6. For
the practice and law in Pennsylvania, see Rhone's Orphans' Court Practice
and Jackson ou Guardian and Ward, and the statutes of the ditiercut states.
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that the latter power may be exercised by a guardian or trustee,

in a clear and strong case without the previous order of a court

of equity; but the infant, when he arrives at full age, will be en-

titled, at his election, to take the land, or the money, with inter-

est; and if he elects the latter, chancery will take care that jus-

tice be done, by considering the ward as trustee for the guardian

of the lands standing in his name, and will direct the ward to

convey (a). And if the guardian puts the ward's money in trade,

the ward will be equally entitled to elect to take the profits of

the trade, or the principal, with compound interest, to meet those

profits when the guardian will not disclose them (b). So, if he

neglect's to put the ward's money at interest, but negli-

[ *%31 ] gently, and for an unreasonable *time, suffers it to lie

idle, or mingles it with his own, the court will charge

him with simple interest, and in cases of gross delinquency, with

compound interest. ^^ These principles are understood to be well

that when land is directed to be sold anct turned into money, or money is

directed to be employed in the purchase of lands, courts of equity in dealing

with the subject will consider it that species of property into which it is

directed to be converted. What is legally agreed to be done, is considered
as done. Wheldale v. Partridge, 5 Vesey, 396. Craig r. Leslie, 3 Wheaton,

563, 577—588. Peter v. Beverly, 10 Peters' U. S. Rep. 533. Hanley v. James,
5 Poige, 320. Reading v. Blackwell, 1 Baldwin's C. C. U. S. Rep. 166. Khine-
hart & Harrison, ibid. 111. See also infra^ p. 476, n. The English authorities

on this subject are collected in Fonhlanque's Eq. vol. i. b. 1. ch. 6, sec. 9, notes

8. t. Newland on Contracts, ch. 3, p. 48—64. 2 Story on Equity, 99, 585—587.

Btirge's Comm. on Colonial and Foreign Laws, vol. ii. 53—57. Under a power
to sell real estate for certain purposes, and a sale be made, and there be a
surplus undisposed of, it goes to the heir at law as real estate. Leigh. <£•

Dalz. on Conversion, 92. Estate of Tilghman, 5 JVJiarton, 44.

(a) That such a power might be exercised without a previous authority

was intimated in 2 Eden's Rep. 152, 153, and Amh. Rep. 419; and it was al-

lowed and sustained afterwards by the supreme court of Pennsylvania, in 1

Rawle's Rep. 266. But it is an extremely perilous act in a trustee, and can-

not be recommended. In Virginia, the guardian cannot apply any part of

the principal oi the infant's estate to his education or support, without the

previous consent of the court appointing him. Myers v. Wade, 6 Randolph's

Rep. 444. It is the general statute law throughout the United States that

the lands of infants may be sold, when their interest or that of others re-

quires it in the opinion of the courts having jurisdiction on the subject.

Tlie guardian is the proper person to apply for the authority aud to exercise

it Statute law of A>w/M('Aiy, of 1813. R. L. of N. Y. vol. li. 194. Prince's

Dig. of Laws of Georgia, 1837, p. 243, 248, 250. Massachusetts Recised Stat-

utes, of 1835, part 2, tit. 5, ch. 71, 72. Ibid. tit. 7, ch. 79.

(b) Docker v. Somes, 2 Mylnc & Keene, 665, and notes d and c below.
'^ If a guardian surrenders a contract or takes a conveyance in his own

name, and lends his name as security for the purchase money, the ward may
elect to adopt the contract or take from the guardian the value thereof.

White V. Parker, 8 Barb. 48. In Hassard v. Kowe, 11 Barb. ^32, it was held

.that if a guardian without the order of the court advance moneys to pay for

improvements or buildings upon the lands, he cannot be allowed them iu
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established in the English equity system, and they apply to trus-

tees of every kind (a); and the principal authorities upon which

they rest were collected and reviewed in ihe chancery decisions

in New York, to which it will be sufficient to refer, as they have

recognized the same doctrine (b). Those doctrines, with some

exceptions, pervade the jurisprudence of the United States (c).

(a) They have been applied to a sheriff who kept money in the liands of

bis banker for years, without colour of right. The King r. Villers, 11 Price^s

Rep. 575.

{h) Green v. "Winter, 1 Johns. Ch. Rep. 26. Dunscomb v. Dunscomb, ibid.

508. Schieffeliu r. Stewart, ibid. 620. Holdridge v. Gillespie, 2 Johns. Ch.
Rep. 30. Davouer. Fanning, ibid. 252. Smith v. Smith, 4 Johns. Ch. Rep.
281. Evertson v. Tappan, 5 Johns. Ch. Rep. 497. Clarkson r. De Peyster, 1

Hopkins^ Rep. 424. Kogers v. Kogers, ibid. 515.

(c) Reeve's Domestic Relations. 325, 326. 2 N. H Rep. 218. 1 Mason's
Hep. 345. 5 Conn. Rep. Alo. 1 Peters' Rep. 364. Fox v. Wilcocks, 1 Bin-
ncy's Rep. 194. 3 S. C. Eq. Rep. 241. 4 S. C. Eq. Rep. 702—705. Ring-
gold V. Kinggold, 1 Harris & Gill. M. Rep. 11. Edmonds v. Crenshaw, State

Eq. Rep. S. C. 224. Turney v. Williams, 7 Yerger, 172. Karr v. Karr, 6
Dana's Kentucky R. 3. In this last case, compound interest by means of
periodical rests biennially was allowed, as the guardian had suffered interest

to lie idle. A guardian settled his account with an infant within a month
after he came of age, and when the latter had no friend or adviser on his

part. Account ordered to be opened, notwithstanding the vouchers had
been delivered up. Revett r. Harvey, 1 Simons & Stuart, 502. The practice,

as to allowing interest, and in strong cases, compound interest, against trus-

tees, is fully discussed in Wright v. Wright, 2 M' Cord's S. C. Ch. Rep. 185.

In New Jersey, guardians who omit to put the ward's money at interest, by
reason of fault or negligence, are chargeable with ten per cent, interest.

Revised Laios, 779, sec. 11.

The doctrine laid down in the text, that in cases of gross delinquency as
to trust moneys, an executor or other trustees will be charged with com-
pound interest, though just and reasonable in the cases in which it has been
applied, has, in some instances, been rather unsparingly condemned. Let
us, for a moment, examine its foundations. In Raphael r. Boehr, 11 Vesey^

92. 13 ibid, 407—590, it was applied to a case where the executor was di-

rected, from time to time, to convert the interest into principal, and he dis-

regarded the direction to accumulate. In Schieffelin v. Stewart, 1 Johns.
Ch. Rep. 620, the administrator did much worse. He employed the trust
moneys in trade for his own benefit, and refused to give an account of the
profits. In the first case, the doctrine received the sanction of Lord Rosslyn,
Lord Eldon, and Lord Erskine, before all ofwhom the cause was successively
brought. The same doctrine was afterwards recognized by Lord Eldon, in

bis accounts or recover them by action. A guardian stands in the position
of a trustee with reference to the ward, and cannot take any advantage of
such position, and the court will watch his proceedings closely. This rule will
apply in cases where the transaction has occurred after the ward has attained
bis majority. Huguenin v. Baseley, 14 Ves. 273; Wyke v. Packington, 3
Bro. Par. Cases, 46; Richardson v. Linney, 7 B. Mon. 571, Ky. If an ac-

count has been settled, the onus of proof of error lies on the ward. Dakin v.

Demraing, 6 Paige, 95. A parol discharge without an account will not bar
an action. Johnson's admors. d. Johnson's exors., 2 Hill Chy. 286 (S. C.)
But a release given six months after coming of age will, in the absence of

fraud, release the guardian. Gale v. Wells, 12 Barb. 84; Kirby v. Taylor, d
Johns. Ch. 242; Kirby v. Turner, Hop. R. 309.
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In the French law, when children are orphans, and have no
guardian appointed by the parents, nor by the judge within the

Ex parte Baker, 18 Vesey, 246, and enforced by the house of lords, on appeal,
in the opinion delivered by Lord Kedesdale, in Staekpoole v. iStackpoole, 4
Dow's P. C. 209. The only case in the English courts in which the doctrine
has been directly questioned and condemned, is that of Tebbs v. Carpenter,
1 3Ta(Id. Ch. Rep. 162. The vice-chancellor in that case only refused to ap-
ply it to the fiict of negligence in the executt)r, and he admitted, that a dis-
tinction ought to be taken between negligence, and misfeasance or corrup-
tion. In this country, 1 may only allude to the case alreadj^ mentioned
in the New York chancery, and I would then observe, that the rule was very
well discussed so late as 1827, in South Carolina, by Judge Nott, in giving
the opinion of the court of appeals in Wright v. Wright, 2 M^ Cordis Ch. Rep.
185. He admitted, and Chancellor Dessaussure declared, that the general
rule in South Carolina was against allowing rests and compound interest
against trustees. He said, however, that some cases would requireit, though
it might be difficult to draw with precision a line of distinction between
those cases in which the rule should and should not apply. He approved
of its application as just and proper, in the two cases of Raphael i\ Boehr and
Schieflfelin r. Stewart, and he thought that the cases in which compound in-

terest was to be charged against trustees for abuse of trust, were rather ex-
ceptions to a general rule than parts of one. So, in Kinggold v. Ringgold, 1

Harr. & Gill, 11, and Diffenderfier v. Winder, 3 ibid. 311. S. C. Raymond's
Digested Chancery cases, 363, compound interest was allowed in the court of
appeals in Maryland, where a trustee speculated with the trust funds, and
endeavoured to stifle inquiry; and in another case, where he was directed to

invest funds, and receive dividends, and accumulate the fund, and when he
had disregarded that duty, and applied the funds to his own use. It has
also received the sanction ot the court of appeals in Kentuckey,*of the su-
preme court of Massachusetts, and of the supreme court of North Carolina
sitting in equity, as proper in certain cases. Fay v. House, 1 Pick. Rep. 527.

Hughes V. Smith, 2 Dana's K. Rep. 253. Hodge r. Hawkins, 2 Dev. <& Bait.

566. Karr v. Karr, 6 Dana's K. Rep. 3. The principle on which the allow-
ance of compound interest has been made, even in the cases in which it has
been allowed, would seem to be condemned in Pennsylvania, in the recent
case of English r. Harvey, 2 Rawlc's Rep. 309, and especially in the elabo-

rate review of the doctrine in the caseof Peter M'Call, 1 Ashmead's Rep. 357.

Compound interest, in any case of the kind, is regarded as too severe and
penal upon deiaulting trustees, and as being only imperfectly sustained by
authority. It appears to me, on the other hand, that authority, both foreign

and domestic, and the reason of the thing, preponderate alike in favour of
the allowance under the limitations stated, and that the total abandonment
of the rule would operate, in many cases, most unjustly, as respects the
rights of the eestui que trust, and would introduce a lax discipline that would
be dangerous to the vigilant and faithful administration of trust estates. It

would be tempting trustees to keep in hand, for their own speculation and
profit, the interest moneys of others Avithout interest, contrary to their duty.

If a trustee might go and trade with trust mont^ys, and make no account of

the profits, and without any other penalty than the payment of simple in-

terest, without annual rests, <,n the capital so corruptly perverted, the

temptation to abuse would be irresistible. Such men ought to be dealt with
by the plain but wholesome rules of Lord Eldon; and the legal responsibili-

ties of trustees, as laid down in the text, is correctly stated. This doctrine

has recently received the powerful sanction of the supreme court of Pennsyl-
vania, in the oj^inion delivered by the chief justice, in the caseof JfaHand'

3

Accounts, 5 Rawle's Rep. The cases, both foreign and domestic, are in this

opinion examined, and the argument in favour of the allowance of annual
rests, or compound interest, when the trustee, be he executor, administrator,
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limitations prescribed, there is to be a meeting of the family

(
conseil de famille ) for the nomination of a guardian. The family

council is composed of six relations, half from the paternal, and

half from the maternal line, and the provision is very specific in

its details. This provision has been incorporated, with some

small variations, into the civil code of Louisiana (a).

guardian, or other trustee, grossly disregards his duty, is conclusively stated,

and it applies to those cases iu which such an allowance becomes necessary

to place the cestui que trust in the condition iu which a consciencious dis-

charge of the trust would have placed him. See infra, p. 630, note.

(a) Code Civil, book 1, tit. 10. Civil Code of Louisiana, art. 288, &c.

20 VOL. II. KENT. 305
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LECTURE XXXI.

OF INFANTS.

(1.) When of age.

The necessity of guardians results from the inability of infants

to take care of themselves; and this inability continues, in con-

templation of law, until the infant has attained the age of

twenty-one years. The age of twenty-one is the period of ma-

jority for both sexes, according to the English common law, and

that age is completed on the beginning of the day preceding the

anniversary of the person's birth (a). The age of twenty-one is

probably the period of absolute majority throughout the United

States, though female infants, in some of them, have enlarged

capacity to act at the age of eighteen. In Vermont and Ohio,

females are deemed of age at the age of eighteen (b).^ Louisiana

and France follow in this respect the common law period of limit-

ation, though entire majority by the civil law, as to females as

well as males, was not until the age of twenty-five; and Spain

and Holland follow, as to males, the rule of the civil law (c). Nor

{a) A)ion. 1 SaJk. 44. 1 Ld. Raym. 480. Sir Robert Howard's case, 2 S^/Jt.

Eep. 625. Hamlin v. Stevenson, 4 Dana's Kentucky Rep. 597

(6) 9 Vermont Rep. 42, 79.

(f) Insit. 1, 23, 1. Partidas on Obligations, 5, 11, 5. Insiifides of the Cin'l

Law of Spain, b. 1, tit. 1, ch. 1. sec. 3. Institutes of the Laws of LToUand, by

Vander Linden, book 1, ch. 5, sec. 7. Code Civil, art. 388. 488. 1 Toullier,

p. 153. Civit Code of Louisiana, art 41, 93. The law of the doraicil of birth

governs the state and condition of the minor, into whatever country he re-

moves, and his minority ceases at the period fixed by those laws for his ma-
jority. Barrera v. Alpuente, 18 Martinis Louisiana Rep. 69. This is the

rule, as understood by many continental civilians. A person beinj; a minor
or of majority by the law of his native domicil, carries that condition w ith

him wherever he goes. Ifuheru.^. lib. 1, tit. 3. section 12. See also, Houlle-

nois and others, cited in Storii on the Conflict of Laws, p. 52. 69, 70. But this

rule is to be taken with very important qualifications. The state and con-

dition of the pei-son according to the law of his domicil, will generally, though
* In Maryland females are enabled to dispose of real estate, by will, at the

age of eighteen. Code, Art. 93, ^ 300. Corrie's Case, 2 Bla'nd. Ch. 488;

Ohio. .sec. 1, li. Stat. ch. 56. g 1. Illinois, females are of age at eighteen.

Stevenson v. Westfall, 18 111. 209; Kester r. Stark, 19 /(/. 328. Nebraska,

females are of age at eighteen, li. S. ch. 22, g 1.
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can infants do any act to the injury of their property, which they

may not avoid, or rescind, when they arrive at full age. The re-

sponsibility of infants for crimes by them committed,

depends less on their *age, than on the extent of their [ * 234
]

discretion and capacity to discern right and wrong.

(2.) Acts void or voidable.

Most of the actj of infants are voidable only, and not absolutely

void; and it is deemed sufficient, if the infant be allowed, when

he attains maturity, the privilege to affirm or avoid, in his discre-

tion, his acts done, and contracts made in infancy. But when we

attempt to ascertain from the books, the precise line of distinc-

tion between void and voidable acts, and between the cases which

require some act to affirm a contract, in order to make it good,

and some act to disaffirm it, in order to get rid of its operation,

we meet with much contradiction and confusion. A late writer

w]^o has compiled a professed treaties on the law of infancy, con-

cludes, from a review of the cases, that the only safe criterion by

which we can ascertain whether the act of an infant be void or

voidable, is, " that acts which are capable of being legally ratified,

are voidable only; and acts which are incapable of being legally

ratified, are absolutely void" (a). But the criterion here given

does not appear to free the question from its embarrassment, or

afiford a clear and definite test. All the books are said to agree

in one result, that whenever the act done may he for the benefit

of the infant, it shall not be considered void, but he shall have

his election, when he comes of age, to affirm or avoid it; and this,

not nniversally, he regarded in other countries as to acts done, or ricchts ac-
quired, or contracts made in the place of his native domicil; hut as to acts,

rights and contracts done, acquired or made out of his native domicil, the
lex loci will generally govern in respect to his capacity and condition. If, for
instance, a person be a minor hy the laws of his domicil until the age of
twenty-five, yet in another country where twenty-one is the age of majority,
he may, on attaining that age, make in such other country a valid contract
Male V. Roberts, 3 Esp: Rep. 163. Thompson v. Ketcham,'8 Johns. Rep. 189.
Story on the Conflict of Laws, p. 96, 97, 364. Saul v. His Creditors, 17 Mar-
iin^n Louisiana Rep. 597. Burge\i Com. on Colonial and Foreign Laws, vol. i.

lO:?—134. In respect to the control of real property, the law of the domicil
yields to the lex rci sitx. This is an acknowledged and universal principle.
The continental authorities are cited numerously and at large in the last
work above mentioned on the subject of minors and the law of majority.

{n) Bingham on Infancy, 33. Mr. Binghfim, in his work, page 8, says: "There
are two degrees in which his actsappear to be not binding. First, by being con-
sidered as if they had never existed, viz.: void; and second, a.s being de-
feasible, at the election of the party with whom they originated, that is void-
able only."
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says Ch. J. Parker (a), is the only clear and definite proposition

which can be extracted from the authorities. But we are involved

in difficulty, as that learned judge admits, when we come to the

application of this principle. In Zouch v. Parsons (6), it was

held by the K. B., after a full discussion and great consideration

of the case, that an infant's conveyance by lease and release, was

voidable only; and yet Mr. Preston (c) condemns that

[ *235 ] decision in *the most peremptory terms, as confounding

all distinctions and authorities on the point; and he says,

that Lord Eldon repeatedly questioned its accuracy. On the

other hand, Mr. Bingham (d) undertakes to show, from reason

and authority, that the decision in Burrow is well founded; and

he insists (e) that all the deeds, and acts, and contracts of an in-

fant, except an account stated, a warrant of attorney, a will of

lands, a release as executor, and a conveyance to his guardian,

are, in judgment of law, voidable only, and not absolutely void.

But the modern as well as ancient cases, are much broader in

their exception. Thus it is held, that a negotiable note, given by

an infant, even for necessaries, is void ( / ) ; and his acceptance

of a bill of exchange is void (g); and his contract as security for

another, is absolutely void (h) ; and a bond, with a penalty, though

given for necessaries, is void (i). It must be admitted, however,

that the tendency of the modern decisions is in favor of the rea-

sonableness and policy of a very liberal extension of the rule, that

the acts and contracts of infants should be deemed voidable only,

and subject to their election when they became of age, either to

(a) Whitney r. Dutch, 14 Masn. Rep. 457.

\b) 3 Burr. 1794.

(c) Treaties on Conveyancing, vol. ii. p. 249. Treaties on Abstracts of Title,

vol. i. p. 324.

(rf) Laro of Infancy, ch. 2.

(e) See his work, p. 34, and also his preface.

(/) Bwasey v. Administrator of Vanderheyden, 10 Johns. Rep. 33. True-

man r. Hurst, 1 Term Rep. 40. M'Crillisr. Howe, 3 N. H. Rep. 348. M'Mian r.

Richmond, Verger, 1. Contra, Dubose v. Wheddon, M^ Cordis Rep. 221. In

Everson v. Carpenter. 17 Wendell, 419. it was adjudf»;ed that the promissory

note of an infant was merely voidable, and could .be made available by a

new promise after he was of age. See also to the same point, 1 Bcrton's K. H.

Rep. 23, a!id that is now the better doctrine.

[g) Williamson v. Watts, 1 Camph. N. P. 552.

\h) Curtin v. Patton, 11 Serg. & Ratvle, 305.

(i) Co. Litt. 172, a, iect)gnized as being still the law by Bayley, J., in 3

Maule tfc Hdw. 482.
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affirm or disallow them (a).- If their contracts were

absolutely void, it would follow, *as a consequence, that [
* 236 ]

the contract could have no effect, and the party contract

ing with the infant, would be equally discharged (b). The doc-

trine of the case of Zoiich v. Parsons, has been recognized as law

in this country, and it is not now to be shaken (c). On the au-

(a) Wamsley v. Lindenberger, 2 Randolph' h Rep. 478. Lord Mansfield, in

Zouch r. Parsons, 3 Burr. Rep. 1804, held the law to have been truly laid

down by Perkin.% sec. 12, that "all such gifts, grants, or deeds, made by an

infant, wbich do not take effect by delivery of his hand, are void. But such

gifts, grants, or deeds, made by an infant by matter in deed, or in writing,

which take effect by delivery of his own hand, are voidable." Chancellor

Jones, in Stafford v. Roof, 9 Cowenlt Rep. 626, adhered to this distinction,

and held, that manual delivery was requisite to render the infant's deed of

lands or chattels voidable only. I apprehend that the modern rule, as now
understood, is not quite so precise.

{b) Fonb. Tr. of Eg. 74. In Goodsell v. Myers, 3 WendelVs Rep. 479, and
Dubose V Wheddon, 4 il/'Cord'.H Rep. 221, it was held, that the note of an in-

fant was voidable, and not void.

[c] Ch. J. Rnffin, in Hoyle v. Stowe, 2 Dev. & Baffle, 324. 325, expresses

his disapprobation of the decision in Zouch v. Parsons, with much force of

reasoning, and he says it is nut received as settled law. But in Bool c. Mix,
17 Wendell R. 119, it was adjudged that a deed of bargain and sale made by
an infant, was like a feoffment with livery of seisin, voidable only, and not

absolutely void. The rule was ev^n admitted to be universal, that all deeds
and instruments under seal executed by an infant were voidable only, with
the single exception of those which delegate a naked authority. See also Mr.
Justice Story, in 10 Pefers' R. 71, and the Eagle Fire Company v. Lent. 6

^ According to Mr. Justice Wilde, all acts which operate, not only appa-
rently, but necessarily to his prejudice, are void; and the infant's benetit is

the point to be considered. Oliver v. Houdlet, 13 Mass. 237. The following

have been held void: Warrant of attorney, even though there be fraud on
his part. Saundei-son v. Marr, 1 H. Bl. 75, and see Knox v. Flack, 22 Penu.
33. Power of attorney to sell land. Lawrence r. M'Arter, 10 Ohio. 37; and
Bee Fonda r. Van Home, 15 Wend. 636. Will of an infant, unless made
under a statutory power. Herbert v. Torball, 1 Sid. 162. The release of
her guardian by a female infant. Fridge r. State, 4 Gill. Sc John. 104. In
Tennessee the release of a legacy. Langford r. Frey, 8 Humph. 443. The
mortgage given by an infant feme covert to secure her husband's debt.

Chandler v. M'Kenley, 6 Mich. 217. The following have been held voidable
only: A promissory note. Goodsell r. Myers, 3 Wend. 479; Everson r. Car-
penter, 17 Id. 419; see also, Hesser v. Stei'ner, 5 Watts & Sergt. 476; Keed v.

Bachelder, 1 Mete. Mass. 559; Tett. v. Sergeant, 18 Barb. 320. A parol au-
thority to transact Imsiness. Whitney v. Dutch, 14 Mass. 463. The release
of damages. Baker v. Lovett, 6 Mass. 78. In North Carolina the comprt)-
uiise of a claim. Tipton v. Tipton, 3 Jones, L. R. 552. His submission to

arbitration. Jones v. Phoenix Bank, 8 N. Y. 228. His mortgage. Boston
Bank v. Chamberlain, 15 Mass. 220; Palmer v. Miller, 25 Barb. 399. His
(•:)ntract to perform labor and services. Whitmarsh v. Hall, 3 Denio, 377.
His contract to marry. Hamilton v. Lomax, 26 Barb. 615. Judicial acts
against him without guardian ad lifem. Allison v. Taylor, 6 Dana, 87;
Patchin v. Cromach, 13 Vt. 330; Bl«,om v. Burdick, 1 Hill', 30. His convey-
ance. Johnson v. Rockwell, 12 Ind. 76; ,Teuks v. Jenks, 12 Iowa, 195. Van
Xi>strand v. Wright, Lalor's R. 260; Pitcher v. Laycock, 7 Ind. 398. His con-
tract for insurance of his property. N. II. lus. Co. V, Noyes. 32 N. H. 345.
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thority of that case, even the bond of an infant has been held to

be voidable only at his election (a). It is an equitable rule, and

most for the infant's benefit, that his conveyances to an<l from

himself, and his contracts, in most cases, should be considered to

be voidable only (6). Lord Ch. J. Eyre, in Keane v. Boycott (c),

undertook to reconcile the doctrine of void and voidable contracts,

on the ground, that when the court could pronounce the contract

to be to the infant's prejudice, it was void, and when to his benefit,

as for necessaries, it was good; and when the contract was of an

uncertain nature as to benefit or prejudice, it was voidable only at

the election of the infant. Judge Story declared these distinc-

tions to be founded in solid reason (d), and they are considered

to be so, and the point is not susceptible of greater precision.

(3. ) Acts avoided or confirmed. •

If the deed or contract of an infant be voidable only, it is

nevertheless binding on the adult with whom he dealt, so long

as it remains executory, and is not rescinded by the infant (e).

It is also a general rule, that no one but the infant

[
* 237] *himself, or his legal representatives, can avoid his void-

able deed or contract; fof while living, he ought to be

the exclusive judge of the propriety of the exercise of a personal

privilege intended for his benefit; and when dead, those alone

should interfere who legally represent him (g). The infant's

privilege of avoiding acts which are matters of record, as fines,

recoveries, and recognizances, is much more limited in point of

time, than his privilege of avoiding matters en pais. The former

must be avoided by him by writ of error, or audita querela, dur-

Paige B. 635, S. P., and this I regard as the general American law on the

subject.

[a) Conroe r. Birdsall, 1 Johns. Cos. 127. A deed of bargain and sale of

lands by an infant is voidable only. Wheaton v. East, 5 Yerger^s Tenn. Rcj).

41.

(&) Jackson v. Carpenter, 11 Johns. Rep. 539. Oliver r. Houdlet, 13 Mass.

Rep. 237. Roberts v. Wiggin. 1 N. H. Rep. 73. Wright v, Steele, 2 N. H.
Rep. 55. Kline v. Bebee, 6 Conn. Rep. 494.

{c)2 H. Blacks. Rep. 511.

(d) 1 Mason^s Rep. 82. Wheaton v. East, 5 Yerger^s Rep. 41. M'Minn r.

Richmond, 6 ibid. 1, S. P.
(fi) Smith V. Bowen, 1 Mod. Rep. 25. Holt v. Wanl, Sir. Rep. 937. War-

wick V. Bruce, 2 Maule d- Selw. 205. Brown r. Caldwell, 10 Serg. tC RowU;
114.

(g) 8 Co. 42, b. Keane v. Boycott, 2 H. Blacks. Rep. 511. Van Branior r.

Cooper, 2 Johns. Rep. 279. Jackson v. Todd, (> ibid. 257. Oliver r. Houdlet.

13 Mass. Rep. 237. lioberts v. Wiggin, 1 N. IT. Rep. 73. Privies iu estate

cauuot avoid the iufant'a deed, lloyle v. Stowe, 2 Dec. a> Battle^ 323.
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iug his minority, when his nonage can be tried by the court by

inspection ;
^ but deeds, writings, and parol contracts, may be

avoided during infancy, or after he is of age, by his dissent,

entry, suit, or plea, as the case may require (a).^ If any act of

confirmation be requisite after he comes of age, to give binding

force to a voidable act of his infancy, slight acts and circum-

stances will be a ground from which to infer the assent; but the

books appear to leave the question in some obscurity, when and

to what extent a positive act of confirmation on the part

of the infant is requisite.- la Holmes *\. Blogg (6), [
* 238 ]

the Ch. Justice observed, that in every instance of a

contract, voidable only by an infant on coming of age, he was

bound to give notice of disafiirmance of the contract in a rea-

(a) Co. Lift. 380, b. Com. Dig. tit. Enfant, C, 3, 5, 9, 11. Cro. Car. 303,

306. In Koof v. Stafford, 7 Cowen^s Rep. 175, it was held, by the supreme
court of New York, that a sale of chattels by an infant, was not any more
than a conveyance of land, voidable until he came of age. This was settled

as to conveyances of land, by the case of Zouch v. Parsons. But in the same
case, on error, 9 Coioen^s Rep. 626, Chancellor Jones held, that the infant might
avoid a sale of chattels while an infant, but not a sale of land. In the latter

case, he could enter and take the profits until of age ; but where the posses-

sion was changed, and he had no legal means to regain it, he might exercise

the power of rescission immediately. The act of avoidance is only allowed
during infancy, when necessary, inasmuch as the infant lacks discretion to

exercise it. The case in 9 Cowen is an authority that an infant may avoid,

during infancy, a sale of chattels, and bring trover by his guardian to recover

them. So it was afterwards held in Bool c. Mix, 17 Wendell, 119, that a sale

and delivery of chattels by an infant might be avoided while under age, but
that a deed of lands executed by an infant, could not, until he came oi age,

though he might enter and take the profits in the mean time.

{b) 8 Taunt. Rep. 35.

^ See Tucker w. Moreland, 10 Peters, 71; Breckinridge Heirs v. Ormsby,
1 J. J. Marsh, 252. But if he appear by attorney and sutfer a recovery it may
be revoked after age. Roby v. Robinson, 1 Levinz, 142.

* In Roof V. Stafford, 7 Cow. 183, it was held that his conveyance of real

estate cannot be affirmed or disaffirmed during infancy; but it has been held
that he may in equity, through his guardian or prochein amy, have a receiver

appointed. Mathewson r. Johnson, 1 Hoff. Ch. R. 560.
" Any written instrument signed by an infant which would bind an adult

will amount to a ratification. Harris v. Wall. 1 Wils. Hurl. & Gor. 128. A
declaration of intention and authority to an agent to pay a note, has been
held sufficient. Orvis v. Kimball, 3 N. H. 314, and see the cases Martin i\

Mayo, 10 Mass. 137; Bobo v. Hansell, 2 Bailey's S. C. R. 114; Stokes v.

Brown, 4 Chand. Wis. 39; Little r. Duncan, 9 Rich. S. C. R. 55; Jones v.

Phoenix Bank, 8 N. Y. 228. For instances of ratification in cases where the
infant is security for another. See Curtin v. Patten, 11 Sergt. & Rawle, 309;
where it is laid down that his act must be a direct confirmation. Hiuely v.

Margaritz, 3 Barr. 428. For acts held not to be a sufficient ratification.

Hale V. Gerrish, 8 N. H. 374; Mawson v. Blane, 26 Eng. L. & Eq. 560; Wil-
cox V. Roath, 12 Conn. 550. There must be an express ratification. Thomp-
son V. Lay, 4 Pick. 48. See as to ratification of a contract to labor. For-
syth V. Hastings, 1 Will. Vt. R. 646; 3oody v. McKinney, 23 Me. 517.
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sonable time. The inference from that doctrine is, that without

some act of dissent, all the voidable contracts of the infant would

become binding. But there are other cases which assume that a

voidable contract becomes binding upon an infant after he comes

of age, only by reason of acts or circumstances, amounting to an

affirmance of the contract (a). In the cases of Jackson v. Car

penter, and Jackson v. Burchin (b), the infant had disaffirmed

thie voidable deed of his infancy, which was by deed of bargain

and sale, by an act equally solemn, after he became of age (c).

This is the usual and the suitable cc^rse, when the infant does

not mean to stand by his contract; and his confirmation of the

act or deed of his infancy, may be justly inferred against him

after he has been of age for a reasonable time, either from his

(a) Evelyn v. Chichester, 3 Burr. JRep. 1717. I Bol Abr. tit. Enfants, K.
Co. Liu. 51 b. Hubbard v. Cummings, 1 Greenleaf^s Rep. 11. In Holmes v.

Blogg, 8 Taunt. Rep. 508, it is remarkable, that the distinguished counsel in

that case, one of whom is now (1827) lord chancellor, and the other chief

justice of the C. B., treat this as an open and debatable point. Sergeant
Copley insisted, that the infant's contract was binding on him when he be-

came adult, because there had been no disaffirmance of it; and Sergeant Best
contended, that disaffirmance was not necessary, and that infants were not
bound by any contract, unless the same was affirmed by them after arriving

at full age; and this is the decision in 4 Pick. Rep. 48. It has been held,

that an infant's conveyance may be disaffirmed at any time, so long as an
action of ejectment is not barred by the statute of limitations. Lessee of

Drake v. Ramsey, 5 Hammond's 0. Rep. 251. Jackson v. Carpenter, 11 Johns.

Rep. 539, to S. P. And in South Carolina it is held, that a simple declara-

tion of the infant, on his coming of age, is not a sufficient confirmation of

his voidable contract, unless it be accompanied by some act which recognizes

the validity of the obligation. Ordinary f. Wherry, 1 Bayley''s Rep. 28. In
Wheaton v. East, 5 Yerger^s Tcnn. R(p. 41, the decision was, that a deed of
confirmation of the minor's deed was not requisite, but that any act ot the
minor from which his assent to the deed executed during his minority, might
be inferred, would operate as a confirmation, and conclude him.

(6) 11 Johns. Rep. 589. 14 Ibid. 124. In Tucker v. Moreland, 10 Peters'

U. S. Rep. 73, it was observed by Mr. Justice Story, that those two cases in

Johnson proceeded upon principles, which were in perfect coincidence with
the common law. In the case in Peters, the questions arising on the void

and voidable acts of infants, and when they were to be deemed confirmed or

disaffirmed, are fully and learnedly discussed in the opinion pronounced by
the court.

(c) A conveyance by an infant of the same land to another person aft€r

he comes of age, effectually avoids a deed of bargain and sale made in in-

fancy. Hoyle V. Stowe, 2 Dev. & Battle, 320. The New York case of Bool r.

Mix, 17 Wendell, 119, seems to require from the infant some positive act of

disaffirmance after he comes of age of a sale of lands. If it be a feoflment
with livery, it may be avoided by entry, or by writ dum fait infra ivtatvin.

If by deed of bargain and sale, it might be avoided by another deed of bar-

gain and sale made to a third person without entry, if the land be vacant.

And in all other cases if there be no conveyance to a tliird person, there must
be an actual entry for the express purpose of disaffirming the deed, or he
most do some other act of equal notoriety and efficiency.
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positive acts in favour of the contract, or from his tacit assent

under circumstances not to execuse his silence.® In Cur-

tin V. Patten (a), the court required some distinct * act [
* 239 ]

by which the infant either received a benefit from the

contract after he arrived at full age, or did some act of express

and direct assent and ratification; but that was the case of aeon-

tract considered to be absolutely void. In the case of voidable

contracts, it will depend upon circumstances, such as the nature

of the contract, and the situation of the infant, whether any overt

act of assent or dissent on his part be requisite to determine the

fact of his future responsibility (h)J

(4. ) Acts binding on the infant.

Infants are capable, for their own benefit and for the safety

of the public, of doing many binding acts. Contracts for neces-

saries are binding upon an infant, and he may be sued and

[a) 11 Serg. & BawJe, 305. In Kline v. Beebe, 6 Conn. Rep. 494, this sub-

ject was very fully discussed and considered, and it was held, that there

were three modes ot affirming the voidable contracts of infants, when they
arrived at full age. 1. By an express ratification. 2. By acts which rea-

sonably imply an affirmance. 3. By the omission to disaffirm within a rea-

sonable time. This is the rule also declared in Richardson t.JBoright, 9
Vermont R. 365, and it may here be observed generally, that to give validity

to a voidable contract by the ratification of the party, the party must be
fully apprised of his rights, and do the act deliberately and upon examina-
tion. By the English statute of May 9th, 1828, entitled "an act for render-

ing a written memorandum necessary to the validity of certain promises and
engagements," an infant is not chargeable upon any promise or ratification

after full age, of any promise or simple contract made during infancy, unless
such promise or ratification be made by writing, signed by the party to be
charged.

(6) In Hoyle v. Stowe, 2 Dev. & Battle, 320, it was decided, upon a full

consideration of the subject, that to ratify an infant's bargain and sale, after

full age, some act must be done denoting that the estate created by the deed
was subsisting, as the receipt of the purchase money, &c. Declaration must
be very clear, and with a view to ratification, to be sufficient.

® In Voorhees v. Voorhees, 24 Barb. 150, it was held that he might avoid
his conveyance at any time within twenty years after he comes of age; but
he must avoid it by some express act, as entry on the land, demanding pos-
session or notice. In Pitcher v. Laycock, 7 Ind. 398, it was held he might
avoid it by a subsequent conveyance without entry. See, also, Peterson v.

Lake, 24 Miss. (3 Jones) 541. There can be no disaffirmance after the sta-

tute of limitations has fully run. Lessees of Drake v. Ramsey, 5 Ohio, 251;
Cresinger r. Welch, 15 Id. 156. His plea must show the disaffirmance and that
it was within a reasonable time after attaining majority. Dublin, &c., R.
Co. V. Black, 16 Eng. L. & Eq. 556.

^ In Maine under statute of 1845 his ratification must be in writing. Thur-
low V. Gilmore, 40 Maine, 378.

In order that an infant's conveyance may be disaffirmed by a subsequent
deed, they must be so inconsistent that they cannot both stand together.
Eagle Fire Ins. Co. v. Lent, 6 Paige, G35.
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charged in execution on such a contract, provided the articles

were necessary for him under the circumstances and condition

in which he was placed (a). The question of necessaries is gov-

erned by the real circumstances of the infant, and not by his

ostensible situation; and, therefore, the tradesman who trusts

him is bound to make due inquiry, and if the infant has been

properly supplied by his friends, the tradesman cannot recover (6).

Lord Coke considers the necessaries of the infant to include victuals,

clothing, medical aid and "good teaching or instruction, where-

by he may profit himself afterwards" (c).^ If the infant lives

with his father or guardian, and their care and protection are

duly exercised, he cannot bind himself even for neces-

[ * 240] saries (d). It is also understood, * that necessaries for

the infant's wife and children, are necessaries for

him (e); and in all cases of contracts for necessaries, the real

(a) Ive V. Chester, Cro. J. 560. Clarke v. Leslie, 5 Esp. N. P. 28. Coates
V. Wilson, ibid. 152. Berolles v. Ramsay, 1 ffoWs Rep. N. P. 11. Though
the negotiable note which an infant gives for necessaries be void, yet he is

liable for the reasonable value of the necessaries. M'Minn v. Richmonds, 6
Yerger^s Tenn. Rep. 1.

(6) Ford V. Fothergill, Peake's N. P. 239. Story v. Perry, 4 Cm^. & Payne^
526. But it has been since held that though an infant has a sufficient in-

come allowed him to supply him w^ith necessaries suitable to his condition,

yet his contract lor necessaries is nevertheless binding. Burghart v. Hull,

4 Meeson & Welshy, 121.

(c) Co. Lift. 172, a.

(d) Bain bridge v. Pickering, 2 Blacks. Rep. 1325. Walling v. Toll, 9

Johns. Rep. 141. Hull u. Connolly, 3 WCord's L. R. 6. Kline v. L'Amou-
reux, 2 Paige^s Rep. 419. But if the infant lives apart from his father with

his assent, and labours for his own use, he is liable lor necessaries furnished

him. Madox v. Miller, 1 Maule<& Sel. 738. Smith r. Young, 2 Drv. <£• Bait. 26.

(e) Turner v. Trisby, Str. Rep. 168. Though the husband be an iulant,

there are cases in which he has been held liable to pay the debts of his wife,

of full age, contracted by her before marriage; such liability being an inci-
** In Price v. Sanders, 60 Ind. 310, it was held that money is not a neces-

sary in a te(;hnical sense, and therefore a person lending it to an infnnt does

so at his peril even though the infant spend it lor necessaries. See, also,

Randle ??. Sweet, 1 Denio, 460. It will include all articles neces.«ary to sup-

port him in that degree in life to which he is called. Peters v. Fleming, 6

M.*& W. 42. Clothes, board and lodging. Gay r. Ballou, 4 Wend. 403;

Sands v. Stockton, 14 B. Mon. 232; Bradley r. Pratt, 23 Vt. 378. He is

liable to his surety on a note given for necessaries. West v. Grigg's Admor.,

1 Grant. Pa. 53. For further cases upon the question of necessaries, see

Tyler on Infancy and Coverture, ? 70, pp. 114, 115, where the reader will

find them collected. See, also, Angell v. McLelhm, 16 Mass. 28; Gay v.

Ballou, 4 Wend. 403; Anderson v. Smith, .33 Md. 465. The judges or court

are to determine what articles are necessaries, and the jury whether the

articles supplied come within the cIilss in the particular case. Peters r.

Fleming, 6 Mees. & Wells, 42; Swift v. Bennett, 10 Cush. 436; Kent v. Man-

ning, 10 Vt. 225; I<>kl)ert Admor. r. Lewis, 6 Watts *!t Sergt. 80; Randel r.

Keeler, 7 Watta, 237; Merriam v. Cuuuingham, 11 Cush. 40.
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consideratioQ may be inquired into. The infant is not bound to

pay for the articles furnished, more than they were really worth

to him as articles of necessity, and, consequently, he may not be

bound to the extent of his contract; nor can he be precluded, by

the form of the contract, from inquiring into the real value of

the necessaries furnished (a).

Infancy is not permitted to protect fraudulent acts; and,

therefore, if an infant takes an estate, and agrees to pay rent, he

cannot protect himself from the rent, by pretence of infancy,

after enjoying the estate, when of age. If he receives rents, he

cannot demand them again when of age, according to the doctrine

as now understood. If an infant pays money on his contract,

and enjoys the benefit of it, and then avoids it when he comes of

age, he cannot recover back the consideration paid (b). On the

other hand, if he avoids an executed contract when he comes of

age on the ground of infancy, he must restore the consideration

which he had received. ** The privilege of infancy is to be used

dent to the marriage contract, which an infant is competent to enter into.

Paris??. Stroud, Barnes^ Notes. 95. 'Roach v. Quick, 9 WendelVs Rep. 2.38.

[a) Makarell v. Bachelor, Cro. EHz. 583.

(6) Kirton v. Elliott, 2 Buht. Rfp. 69. Lord Mansfield, in Earl of Buck-
in trhamshire V. Drury, 2 ErleiVs Rep. 72. Holmes v. Blogg, 8 Taunt. Rep. 580.

M'Coy V. Hoflfman, 8 Cowen's Rep. 84. Harney v. Owen, 4 Blaekf. Ind.

Rep. 240.
^ The case of McCoy v. Hoifman, according to the case of Price v. Furman,

27 Vt. 271, was overruled by Midbury v. Watrous, 7 Hill, 110; and Holmes
V. Blogg, by Carpe v. Overton, 10 Bing. 252. Price v. Furman deciding that
when an infant avoids his contract he may recover back what he has paid or
delivered upon it, and if he has render.ed services he can recover, upon a
quaninm meruit, the value thereof. See, also, Moses v. Stevens, 2 Pick. 332;
Veret r. Osgood, 19 Pick. 572; Voorhies v. Wait, 3 Green, 343; Judkins r.

Walker, 17 Maine; Whitemarsh v. Hall. 3 Denio, 373.

There seems to be a difference of opinion in executed contracts where
they are entered into ho7ia fide for the infant's benefit as to his right to re-

scind and recover back the property or money where he has parted with the
possession and control of his part so that he cannot return it. The followin.;

cases deciding that he cannot recover unless he put the defendant in statu

quo: Middleton v. Hoge, 5 Bush. Ky. 478; Bryant v. Pottinger, 6 Id. 473;
Welsh V. Welsh, 103, Mass. 562; Heath v. Stevens, 48 N. H. 251; Locke v.

Smith, 41 Id. 346; Breed v. Judd, 1 Gray, 457; while the contrary opinion
was given in Price v. Furman, 27 Vt. 268; Kitchen v. Lee, 7 Paige, 107;
Robbins v. Eaton, 10 N. H. 552; Boody v. McKinney. 23 Maine, 517, and 1

Amer. L. C. 260, and notes thereto; Bartlett v. Drake, 100 Mass. 176;
Bartlett v. Combs, 15 Gray, 445. For the facts in Price u. Furman, see the
report thereof, and see the case of Bartholomew v. Finnemore, 17 Barb. 428,
where it was held that he must, in order to rescind a contract and recover
the consideration, return the property in as good condition as when received.
See, also. Chandler v. Simmons, 97 Mass. 508. An infant cannot be made
liable ibr fraud in an action on the case instead of in assumpsit where an
adult would be liable in either form. West v. Mgore, 14 Vt. 447. A per-
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as a shield, and not as a sword. He cannot have the benetit of

the contract on one side, without returning the equivalent on the

other (a). But there are many hard cases in which the infant

cannot be held bound by his contracts, though made in fraud*

for infants would lose all protection if they were to be bound by

their contracts made by improper artifices, in the heed-

[ *241 ] lessness * of youth, before they had learned the value

of character, and the just obligation of moral duties.

When an infant had fraudulently represented himself to be of age

when be gave a bond, it was held that the bond was void at law (6).'"

But where he obtained goods upon his false and fraudulent af-

firmation that he was of age, though he avoided payment of the

price of the goods, on the plea of infancy, the vendor was held

entitled to reclaim the goods, as having never parted with his

property in them (c) ; and it has been suggested, in another

case (d), that there might be an instance of such gross and

palpable fraud, committed by an infant arrived at the age of dis-

cretion, as would render a release of his right to land binding

upon him. Infants are liable in actions arising ex delicto^

whether founded on positive wrongs, as trespass or assault; or

(a) Badger v. Phinney, 15 Mass. Rep. 359. Roberts v. Wiggin, 1 N. H. Rep.

73. Roof r. Stafford, 7 Cowen's Rep. 179. Parker, J., in Hamblett r. Hamb-
lett, 6 N. H. Rep. 339. But see Shaw v. Boyd, 5 Serg. & R. 309.

(6) Conroe v. Birdsall, 1 Johns. Cas. 127.

(c) Badger r. Phinney, 15 Mass. Rep. 359.

(rf) Stoolfoos V. Jenkins, 12 Serg. <& Rawle, 399.

son contracting with an infant does so at his peril. Penrose r. Cnrrin, 4

Rawle, 453.

As to executory contracts, he may plead his infancy as a good defence

either to an action of assumpsit or ex delicto. See Price v. Furman. mtpra;

Morrill v. Aden, 19 Vt. 505.

The different states have ruled differently upon the question of disaffirm-

ance of his contracts by an infant. See 1 Addison on Contracts, Morgan's
ed. pp. 250, 251.

'° The question of his liability in tort for falsely representing himself to

be of age, and thereby inducing another to contract with him, does not seem
to be yet finally settled in these states. The following cases, following the

English law, holding he is not liable: Brown v. Durham, 1 Root, 272; Wilt

V. Welsh, 6 Watts, 9; Stoolfodz v. Jenkins, 12 S. & R. 403; Livingston r.

Cox, 6 Penn. St. 360; Homer r. Thwing, 3 Pick. 492; Kean v. Coleman. 39

Penn. St. 299; Kilgore v. Jordan, 17 Texas, .341; Tucker v. Moreland, 10

Pet. 59, and 1 Am. L. Cases. While the contr^rry has been held in the fol-

lowing: Fitz V. Hall, 9 N. H. 441; Seabrook r. Gregg, 2 S. C. (N. S. , 79;

Ward V. Vance, 1 N. & McCord, 197; Norris r. Vance, 3 Rich. KM; Peigne

V. SutoJiffe, 4 McCord, 387, In some states his liability is regulated by
statute. See Ewell's L. C. 205, 20G. Schouler Dom. Rel.' 570.
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constructive torts, or frauds (a)." Bat the fraudulent act, to

charge him must be wholly tortious; and a matter arising ex

contractu, though infected with fraud, cannot be changed into

a tort in order to charge the infant in trover, or case, by a change

in the form of the action (b).^^ He is liable in trover for tor-

tiously converting goods intrusted to him (c);'^ and in detinue,

for goods delivered upon a special contract for a specific pur-

pose (rf) ;'* and in asfnimpsit, for money which he has fraudulently

embezzled (e).^^

* An infant has a capacity to do many other acts valid [
* 242

]

in law. He may bind himself as an apprentice, it being

an act manifestly for his benefit; but, when bound, he cannot dis-

solve the relation (f).^^ The weight of opinion is that he may

make a testament of chattels, if a male, at the age of fourteen,

(a) They are liable for trespaases committed by them, even though acting

by command of the lather. Humphrey v. Douglass, 10 Vermont R. 71.

\b) Jennings v. Kundall, 8 Ttrm Rep. 335. Johnson v. Pie, 1 Lev. 169.

Vasso V. Smith, Cranch, 226. Wilt v. Welsh, 6 Watts, 1. In this last case

the decisions were elaborately considered, and it was held, that whenever
the substantive ground of an^action against an infant is contract, as well as

where the contract is stated as inducement to a supposed tort, he is not liable;

and the case of Campbell i'. Stokes, 2 Wendell, 137, was considered as op-

posed equally to principle and authority.

(c) Homer' v. Thwing, 3 Pick. Rep. 492. Peigne v. Sutcliffe, 4 BVCord'a
Rep. 387. His property is liable for fines and costs on conviction of a public

offence. Beasley v. The State, 2 Verger's Tcnn. Rep. 481.

{d) Mills V. Graham, 4 Bos. & Pull. 140. In New York, the action of de-

tinue is abolished, and an action of trespass on the case maybe brought to re-

cover damages, even for a wilful injurv, accompanied with force. By this

innovation, all nice questions concerning direct and consequential injuries

are avoided. But the want of such an action as detinue to recover a favorite

or necessary specific chattel in specie, may be seriously felt. N. Y. Revised

Statnles. vol. ii. p. 553, sec. 15, 16.

(e) Bristow v. Eastman, 1 Esp. Rep. 172. By the N. Y. Revised Statutes,

vol. ii. p. 341, sec. 12, no action relating to real property is to be delayed by
reason of the infancy of any defendant, and a guardian is to be appointed to

defend his rights.

( f ) Rex V. Inhabitants of Wigston, 3 Barnw. & Cress. 484. See Infra.

"See, also, Scott v. Watson, 46 Me. 362; Tifft v. Tiflft, 4 Denio, 175;
Wilson V. Garrard, 59 111. 51.

'^ See, also, Eaton v. Hill, 50 N. H. 235; Studwell v. Shapter. 54 N. Y. 249;
Gilsou V. Spear, 38 Vt. 311; Green v. Greenbank. 2 Marsh. 485.

'^ See, also. Hall v. Corcoran, 107 Mass. 251 ; Fish v. Ferris, 5 Duer. 49; and
see Tucker??. Moreland, 10 Pet. 58.

'* See, also. Badger w. Phinney, 15 Mass. 359; Walker v. Davis, 1 Gray, 506.
'^ See, also, Munger v. Hess, 28 Barb. 75; Shaw v. Coffin, 58 Me. 254. And

see the opinion of Addis, J., in Elwell r. Martin, 32 Vt. 217.
'* See hereon In re McDowles, 8 Johns. 328, and Reeve's Dom. Rel. 486,

3d ed., where that writer says, "' Persons who are bound apprentices are com-
monly infants, and such persons cannot bind themselves. This is usually
done by their parents and guardians, and they are bound that the apprentice
l)erform that which they contract that he shall do."
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and if a female, at the age of twelve years (a)/' He may convey

real estate, held as a naked trustee, under an order in chancery.

The equity jurisdiction in this case, is grounded on the statute of

7 Anne, c. 19, which has been re-enacted in this country (6), and

extends only to plain and express trusts.'^ Whatever an infant

is bound to do by law, the general rule is, that the same will bind

him if he does it without suit at law (c). If, therefore, he be a

tenant in common, he may make a reasonable partition (d). He
may discharge a mortgage on due payment of the mortgage debt.

His acts as executor, at the age of seventeen, will bind him, un-

less they be acts which would amount to a devastavit (e)."

[ * 243 ] There was no occasion, * said Lord Mansfield (gr), to

enumerate instances. The authorities are express, that

if an infant does a right act, which he ought to do, and which he

was compellable to do, it shall bind him. We have already seen,

that an infant of fourteen, if a male, and twelve if a female, may
enter into a valid contract of marriage; but he is not liable to an

(o) Harg. n. 83 to lib. 2 Co. Lilt. Mr. Hargrave has collected all the con-

tradictory opinions on this point. The civil law gave this power to the infant

at the age of seventeen years, and this period has been adopted by statute in

Connecticut. In New York, the period fixed by statute for an infant to make
a will of chattels,*is the age of eighteen in males, and sixteen in females. .V.

Y. Revised Statutes, vol. ii. p. fiO.

(ft) N. Y. Revised Statutes, vol. ii. p. 194, sec. 167. The New York statute

declares, that whenever the infant is seised or possessed of any lands by way
of mortgage, or in trust only for others, the court ofchancery, on the petition

of the guardian of the infant, or of any person interested, may compel the in-

fant to convey the same.

(c) Co. Litf. 172 a.

{d) Harrington v. Clarke, 2 Penn. Rep. 115.

(e) In New York, he is declared to be incompetent, and I think very prop-

erly, to act as an executor or administrator. N. Y. Re^nsed Statutes, vol. ii.

p. 69. I hid. 75.

ig) 3 Burr. Rep. 1801.
1^ In Vermont, under statute of 1839 (R. S. 18.39, p. 254), none but persons

of full age can make a will. In Massachusetts and Connecticut (Rev. Stat.

Mass. 1835; Rev. Stat, of Conn. 1821 ), they can at the age of eighteen. Under
Rev. Stat. N. Y. vol. 2, p. 60, Laws of 1867, I 4, males can make a will at

eighteen and females at sixteen. In Virginia, under Rev, Code, 224, they can

make a will at eighteen.
'** A will of lands under the age prescribed by statute is absolutely void.

Bwasey v. Vanderheyden's Administrator, 10 .Tohn. 33.
"* In New York, under Rev. Stat. (2 Rev. Stat., p. 691, he cannot act ns

executor or administrator. In Maryland he may. at the age of eighteen. In

Vermont, administration euvi tcstamento annexo will be granted unless there

be a co-executor. R. S. 1839, p. 260. And the same would seem to be the law

in Mas-sachusetts, Maine, Pennsylvania. Gen.i>tat. Mass. ch. 93, 'i 7; R.

S. Maine, ch. 64, \ 15; Purdou's Digest (Pa.). See the statutes of the other

states.

318



Lee. XXXI.] OF THE RIGHTS OF, PERSONS. * 244

action, on his executory contract, to marry, though the infant may

sue an adult on such a promise (a).

(5.) Their marriage settlements.

In consequence of the capacity of infants, at the age of consentt

to contract marriage, their marriage settlements, when reasonable^

have been hold valid in chancery; but it has long been an unsettled

question, whether a female infant could bind her real estate by a

settlement upon marriage.^ In Drury v. Drury (6), Lord Ch.

Nottingham decided, that the statute of 27 Hen. VIIL, which in

troduced jointures, extended to adult women only, and that, not-

witbatanding a jointure on an infant, she might waive the join-

ture, and elect to take her dower; and that a female infant could

not, by any contract previous to her marriage, bar herself of a

distributive share of her husband's personal estate, in case of his

dying intestate. This decree was reversed in the house of lords^

upon the strength of the opinions of Lord Hardwicke, Lord Mans-

field, and the majority of the judges (c); and the great question

finally settled in favour of the capacity of the female infant, to

bar herself, by her contract before marriage, of her right of dower

in her husband's lands, and to her distributive share of

her husband's personal estate. In New York, *in a [*244]

late case in chancery (d), the question whether an in-

fant could bind herself by an ante-nuptial contract, was discussed

at large, and it was held that a legal jointure settled upon an in-

fant before marriage, was a bar of her dower; and that an equit-

able provision settled upon an infant in bar of dower, and to take

effect immediately on the death of the husband, and to continue

during the life of the widow, and being a reasonable and compe-

tent livelihood for the wife under the circumstances, was also a

bar. The question still remains, whether she has the capacity to

bind her oivn real estate by a marriage settlement. Mr. Ather-

(a) Hunt V. Peake, 5 Cowen'n Rep. 475. In New York the court of chan-
cery is authorized to decree and compel the specific performance of contracts
by the infant who is a representative of the party making them. N. V. lie-

vised SfafufcH, vol. ii, p. 194, sec. 169. As to the sale under the direction of
the court of chancery, of the real estates of infants, see preceding Lecture.

{h) ] Eden' a Rep. ''A9.

{c) 1 Ibid. (JO—75. Wilmors Opinions, p. 177.
(d) M'Cartee v. Teller, 2 Paige's Rep. 511.
^ In support of the affirmative view, see Slocombe i: Glubb, 2 Brown, 545;

Strickland v. Croker, 2 Cas. in Ch. 211.
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ley (a), after reviewing the cases, concludes, that the weight of

the conflicting authorities was in favour of her capacity so to bind
herself. But in Milner v. Lord Harewood {b), Lord Eldon has

subsequently held, that a female infant was not bound by agree-

ment to settle her real estate upon marriage, if she did not, when
of age, choose to ratify it; and that nothing but her own act, after

the period of majority, could fetter or affect it.'" The case of Slo-

combe v. Glubb (c), admitted that a male infant may bar himself

by agreement before marriage, either of his estate by thecnrtesy?

or of his right to his wife's personal property; and both the male

and female infant can settle their personal estate upon marriage.

The cases of Strickland v. Croker (d), and Warburton v. Lyt-

ton (e), are considered by Mr. Atherley (g) as favourable to the

power of a male infant to settle his real estate upon marriage, and

that seems to be decidedly his opinion. But since the decision

of Lord Eldon, in Milner v. Lord Harewood^ this conclu-

[*245] sion * becomes questionable; for if a female infant can-

not settle her real estate without leaving with her the

option, when twenty-one, to revoke it, why should not the male

infant have the same option?

(6.) Suits in equity against them.

The law is so careful of the rights of infants, that if they be

made defendants at the suit of creditors, the answer of the guard-

ian ad litem, does not bind or conclude them {h). Such an

answer in chancery, pro forma, leaves the plaintiff to prove his

case, and throws the infant upon the protection of the court. It

was the maxim of the Rom.an law, that an infant was never pre-

sumed to have done an act to his prejudice pupillus pati posse

non intelligitur (i). In decrees of foreclosure against an in-

fant, there is according to the old and settled rule of practice in

chancery, a day given him when he comes of age, usually six

months, to show cause against the decree, and make a better de

(a) Treaiise on Marriage Settlements, p. 28—41.

(&) 18 Vesey, 259.

(f) 2 Bro. 545.

(d) 2 Can. in Ch. 211.

(c) Cited in 4 Bro. 440.

(g) Treatise on Marriage Settlements, p. 42—45.

{h) Eccleston v. Petty, Carthew's Rep. 79.

(t) Dig. 50, 17, 110.
"

" Contra Cape v. Adams, 1 Desaus. 567; Kaudolph r. Randolph, 3 Hen. &
Munf. 399.
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feace, and he is entitled to be called in for that purpose by pro-

cess of subpoena (a)/^ The decree in ordinary cases would be

bad on the face of if, and ground for a bill of review, if it

omitted to give the infant a day to show cause after he came of

age; though Lord Redesdale held, in Bennett v. Hamill(b), that

such an error in the decree would not affect a bona fide purchase

at a sale under it (c). But in the case of decrees for the fore-

closure and sale of mortgaged premises, or for the sale of lands

under a devise to pay debts, the infant has no day, and the sak

is absolute (d). In the case of a strict foreclosure of the mort-

gagor's right without a sale, the infant has his day after he comes

of age, but then he is confined to showing errors in the decree,

and cannot unravel the accounts nor redeem (e).

(a) Thomas v. Gyles, 2 Vern. Rep. 232. Lord Ch. in Gary v. Bertie, ihUl.

342. Sir Joseph Jekyll, in Eyre v. Countess of Shaftsbury, 2 P. Wim. 120.

Napier v. Effingham, ibid. 401. Bennett v. Lee, 2 Atk. 529. Jackson v. Tur-
ner, 5 Leigh, 119. Miller v. Dennis, 3 Johm. Ch. Rep. 367. Kelsall v. Kel-
sall, 2 31ylne <& Keene, 409. In England, since the demurrer of the parol

has been abolished by the statutes of 11 Geo. IV. and 1 W. IV. c. 47, an
infant defendant is not entitled to have six month given to him, after at-

taining the age of 21, to show cause against a decree. Powys ?'. Mansfield,
6 Simons, 637. The distinction seems to be, that if the decree directs the
estate to be sold, the infant has not his six months, but on a simple decree
of foreclosure he is allowed the six months. Scholefield v. Heafield, 7
Simons, 667.

(b) 2 Sch. & Lef 566.

(c) Lord Eldon, in 17 Vesey, 173, 178.

{d) B.>oth V. Rich, 1 Vern. Rep. 395. Cooke v. Parsons, 2 Vern. Rep. 429.

Free, in Ch. 184 S. C. Mills v. Duncan, 3 Johns. Ch. Rep 367.
(c) Mallack v. Galton, 3 P. Wms. 352. Bishop of Winchester v. Beaver,

3 Vesey, 317. Williamson v. Gordon, 19 Vesey, 114.

'^'See, further, Matlock v. Galton, 3 P. Wms. 352. Williamson v. Gordon,
supra. As to the rule in New York, see Perine v. Dunn, 4 Johns. Ch. 140,
Wright V. Miller, 4 Barb. 600. Mills v. Dennis, 3 John. Ch. 307.

21 VOL. n. KENT. 321
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LECTURE XXXII.

OF MASTER AND SERVANT.

The last relation in domestic life, which remains to be exam-

ined, is that of master and servant. The several kinds of per-

sons who come within the description of servants, may be sub-

divided into (1) slaves, (2) hired servants, and (3) apprentices.

I. Of slaves}

Slavery, according to Mr. Paley (a), may, consistently with the

law of nature, arise from three causes, viz: from crimes, captivity,

and debt. In the institutes of Justinian (6), slaves are said to

become such in three ways, v.iz: by birth, when the mother was

a slave; by captivity in war; and by the voluntary sale of himself

as a slave, by a freeman above the age of twenty, for the sake of

sharing the price. Sir William Blackstone (c) examines these

causes of slavery, by the civil law, and shows them all to rest on

unsound foundations; and he insists, that a state of slavery is re-

pugnant to reason, and the principles of natural law. The civil

law (d) admitted it to be contrary to natural right, though it was

conformable to the usage of nations. The law of England will not

endure the existence of slavery within the realm of England. The

instant a slave touches the soil, he becomes free, so as to be en-

(a) Principles of Moral Philosophy, p. 158, 159.

(6) Inst. 1, 3, 4.

(c) Com. vol. i. p. 423.

(rf) Inst. 1, 3, 2.

^ By the Civil Rights Bill, 13th amendment, it is provided that neither

slavery nor involnntary servitude, except for punishment for crime, shall

exist within the United States or their jurisdiction, and that Congress shall

have power to enforce it by appropriate legislation.

The 14th amendment provides that all persons born or naturalized in the

United States and subject to their jurisdiction are citizens of the United
States and of the state wherein they reside. No state shall make or enforce

any law which shall abrid«^c the privileges or immunities of the citizens of

the United States, nor shall any state deprive any person of life, liberty or

property without due process of law, nor deny to any person within its jur-

ifldiction the equal protection of the laws. Adopted, 1665, 1868.
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titled to be protected in the enjoyraeDt of his person and pro

perty, though he may still continue bound to service as a ser-

vant (a). There has been much dispute in the English books,

whether trover would lie for a negro slave; and the better opinion

is, that it will not lie, because the owner has not an absolute pro-

perty in the negro; and by the common law, it was said, one man
could not have a property in another, for men were not the sub-

ject of property (6). In the case of Somersett, in 1772. who was

a negro slave, carried by his master from America to England,

and there confined, in order to be sent to the West Indies, he was

discharged by the K. B. upon habeas corpus, after a very elabo-

rate discussion, and upon the ground that slavery did not and

could not exist in England, under the English law (c). The
Scotch lawyers {d) mention the case of Knight, a negro slave,

brought from the West Indies to Scotland, by his master, in

1773; and as the slave refused to continue in his service, he ap-

plied to the courts in Scotland for assistance, to compel his slave

to return to him. It was held, that slavery was not recognized

by the law of Scotland, and that the claim of the master to the

perpetual service of the negro, was inadmissible, for the law of

Jamaica did not apply to Scotland, and the master's claim was
consequently repelled by the sheriff's court, and by the court of

session.

But though personal slavery be unknown in England, so that

one man cannot sell, or confine and export another, as his pro-

perty, yet the claim of imported slaves for wages,

* without a special promise, does not seem to receive the [
* 249 ]

same protection and support as that of freemen (e).

(a) 1 BJnckf<. Com. A24.

(6) Smith V. Gould, 2 SaJk. Rep. 666. 2 Lord Faym, 1274. Contra Butts
V. Penny, 2 Lev. Rep. 210, and Lord Hardwicke, in Pearne v. Lisle, Amh. Rep.
75. Mr. Justice Best, in Forbes v. Cochrane, 2 Barnw. <& Cres. 448. 3 Doivl.

& Ryl. 679, S. C, said, that the judges were above the age in which they
lived, and stood upon the high ground of natural right, when they declared,
that in England human beings could not be the subject matter of property.
He insisted, that the moment a slave put his foot on board a British man-of-
war, out of the waters of a colonial jurisdiction, he became free. This is

the law now in France, and as soon as a slave lands on the French soil he is

free.

(c) LofVs Reports, 1. Hnrg. State Trials, vol. xi. p. 339.
{(i) 1 Ersk. Imf. 158. Karnes' Principles of Equity, \o\. ii. p. 134.
[e) Alfred r. Marquis of Fitz James, 3 Esp. Cas. 3. The King v. The In-

habit.ants ot Thames Ditton, 4 Douq. Rep. 300. Where a West India slave ac-
companied her master to England, and voluntarily returned back to the
West Indies, it was held, that the residence in England did not finally
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Mr. Barrington, who baa given a very strong picture of the de-

gradation and oppression of the tenants, under the English tenure

of pure villenage (a), is of opinion, that predial servitude really

existed in England, so late as the reign of Elizabeth; and that the

observation of Lilburn, that the air of England was, at that time,

too pure for a slave to breathe in, was not true in point of fact.

Be that as it may, there is no such thing now as the admission of

slaves or slavery, in the sense of the civil law, or of the laws and

usages in the West Indies, either in England, or in any part of

Europe; and it is very generally agreed, that the African slave

trade is unjust and cruel (b).

It is no less true than singular, that personal slavery prevailed

with uncommon rigour in the free states of antiquity; and it can-

not but diminish very considerably our sympathy with their spirit,

and our reverence for their institutions. A vast majority of the

people of ancient Greece were in a state of absolute and severe

slavery. The disproportion between freeman and slaves, was

nearly in the ratio of thirty thousand to four hundred thous-

and (c). At Athens they were treated with more humanity than

in Thessaly, Crete, Argos, or Sparta; for at Athens the philoso-

phers taught and recommended humanity to slaves, as a sure test

of virtue. They were entitled to sue their master for excessive

ill-usage, and compel him to sell them; and they had also the privi-

lege of purchasing their freedom (d). In the Roman republic,

the practice of predial and domestic slavery was equally

[
* 250 ] * countenanced, and still more abused. There were in-

stances of private persons owning singly no less than

four thousand slaves (e); and by the Roman law, slaves were

emancipate her, and she became a slave on her return, though no coercion

could be exercised over her while in England. The Slave Grace, 2 Hagtj. Adm.
Rep. 94.

(rt) Observations on the Statutes, chiefly the more ancient
j p. 232—241.

(6) See Infra, p. 254, n. a.

(c) 1 Mitf. Hist. 355, A .small aristocracy governed Attica, while the soil was
cultivated by a working class of 400,000 slaves, and a similar disproportion

existed throughout Greece. According to a learned article on "the demo-
cracy of Athens," in the New York Review for July, 1840, the whole num-
ber of slaves in Attica was about. 365,000 to 95,000 citizens, and 45,000 resi-

dent foreigners. Even Ari.stotle considered the relation of master and slave,

just as indispensable in every well-ordered state, as that of liusbaud and
wife.

{(i) \ Potter's Antiq. of Greece, 57—67—72,
(e) 1 (iibtton''s Hist. p. 66—6S. Hume, in his essay on the Populousness uf

Ancient Nations say a, that some great man among the Komans jMissessed lo

the number of 10,000 slaves, but this would seem to be au exaggeration. Mr.
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considered in the light of goods and chattels, and could be sold

or pawned. They could be tortured, and even put to death, at

the discretion of their masters (a). By a succession of edicts,

which humanity, reason, and policy dictated, and which were en-

acted by Claudius, Hadrian, and Antoninus Pius, the jurisdiction

of life and death over slaves was taken from their masters, and

referred to the magistrate; and the Ergastula, or dungeons of

cruelty, were abolished (b).

The personal servitude which grew out of the abuses of the

feudal system, and to which the Germans had been accustomed,

even in their primitive settlements, was exceedingly grievous (c)
;

but it is not supposed to have equalled, in severity or degreda-

tion, the domestic slavery of the ancients, or among the Euro-

pean colonies on this side of the Atlantic. The feudal villein

of the lowest order was unprotected in his property, as against

seizure by his master, and was subjected to the most ignoble

services ; but his circumstances distinguished him materially

from the Greek, Roman, or West India slave. No person, in

England, was a villein in the eye of the law, except in relation

to his master. As to him quicquid acquiritur servo acquiritur

domino. In villenage in gross, all acquisitions of property, real

and personal, made by the villein, belonged to his lord. To all

Blair, in his Inqu'm/ into the State of Slavery among the Romans, (1833,) assigns
as many as three slaves to every free person in Italy in the time of the Em-
peror Claudius. Almost all the agricultural, as well as domestic labour, was
performed by slaves, even from the time of Tiberius Gracchus. Flutarch^fi

Life of T. Gracchus. Hookers Roman History, h. 6, ch. 7.

{a) Inst. 1, 8, 1. Tfiylor's Elem. of the Civil Law, p. 429. By the lex A qv ilia,

passed soon after the era of the twelve tables, the killing of a slave by a third
person, was put upon the same ground as the killing of a quadruped, and a
pecuniary recompense was to be made to the owner. When a master was
murdered by one of his domestic slaves, all the slaves of his household at the
time were to be put to death; and Tacitus gives a horrible instance, in the
time of Nero, of the application of this atrocious law in the case of the mur-
der of Pedanius Secundus, a man of consular rank, and who possessed 400
domestic slaves, who were all put to death, and with the approbation of the
senate. Tacit. Ann. lib. 14, sec. 42—45. For the Roman law, see ihid.

13, 32.

(6) 1 Gibbon, ubi supra, p. 65. Inst. 1, 8, 2. Taylor's Elem. of the Oivif Law,
433—435. The horrible cruelties inflicted upon the slaves, in ancient times,
and particularly by the Romans, and the barbarous manners, and loss of
moral taste and just feeling, which were the consequence, are strikingly
shown and illustrated from passages in the classics, by Mr. Hume, in his very
learned Essay on the Popiilousness of Ancient Nations.

(c) See a picture of the degradation and rigours of personal servitude
among the Gothic barbarians of Gaul. Gibbo7i'8 Hist. vol. vi. p. 359-362,
8vo. edit. Robertson's Charles V., vol. i. note 9.
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I

* 251 ] other persons * he was a freeman, and as against them

he had rights of property
;
.and his master, for ex-

cessive injuries committed upon the vassal, was answerable at

the king's suit (ti). So, also, the life and chastity of the female

vassal, even of the lowest degree, were protected, (feebly, proba-

bly, in point of fact, but effectually in point of law,) by the right

of prosecution of the lord, by appeal by or on behalf of the in-

jured vassal (b).

Las Casas, the Spanish bishop of Chiapa, with the view of re-

lieving the oppressed Indians from the most cruel and fatal

slavery, and after all other expedients had failed, proposed to

the Spanish government to substitute the hardy Africans for the

feeble Indians. This was in 1517 ; and the Emperor Charles V.

granted a patent to certain persons to supply the Spanish

Islands with slaves. The importation of negro slaves into the

Spanish colonies had commenced as early as 1501, and was con-

tinued under the sanction of the Spanish monarchs (c). Las

Casas is said, therefore, to have chosen between two existing

evils, and that he wished to eradicate the greater by resorting

to the lesser (d). Soto, the Dominician, and confessor of

(a) Co. Litt. 116, 117, 119. Villeins, says Lord Coke, 2 Inst 45, are free

against all men, saving their lord. The lord was indictable for maiming
his villein, but the latter was not entitled to his appeal of mayhem, for he
could not hold his damages if he received any ; and for a similar reason, the
villein could not have an appeal of robbery, for all his goods belonged to his

lord. Litt. sec. 194. Co. Litt. 123, b. In the Anglo-Saxon period, the
power of lords over their slaves was not quite absolute. If the master beat
out a slave's eye or tooth, the slave recovered his liberty. If he killed him
he paid a fine to the king. L. L. Alf. Lamb. Arch. p. 17. At the time of
the Norman conquest, the greater part of the land in England was culti-

vated by slaves, and the free tenants were extremely few in comparison.
Turner^ s Hist, of England During the Middle A gea. vol. i. 135. The code of

the Visigoths in Spain was honourably distinguished from the Salic law and
other codes of the barbarians in the moderatiou of its provisions respecting

slaves. By the Visigothic code the slave was allowed to acquire property
and purchase his freedom, and it provided for his personal security against

the extreme violence of his master. See the Fuero Juzgo as cited by Mr.
Prescott, in his History of the Reign ofFerdinand & Isabella^ vol. i. Jnt. p. 35,

note.

(6) Littleton's Ten. sec. 189, 190, 194. Hallam's View of the Middle Ages.

vol. i. p. 122, 124, vol. ii. p. 199.

(c) Bancroft's History of the United States, vol. i. p. 182, 183. The Span-
iards and Portuguese dealt in the traffic of African negroes, as slaves, even
before the discovery of America. Ibid. vol. i. p. 178, 179,

{d) Irving''s Life of Colunibtis, vol. iii. App. No. 2G. Our learned and in-

genious countryman endeavours to relieve the memory of this excellent

man from reproa(rh for this most reprehensible act, by showing the general

benevolence of his motive, liryan Edwards, in his History of the British In-

dies, vol. ii. ch. 2, spiritedly undertook the same task.
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Charles V., ana professor in the university of Salamanca, was a

more consistent, if not a more illustrious opponent of slavery.

He boldly attacked the African slave trade, from the very begin-

ning of it, as iniquitous ; and by his influence with his master,

he procured an edict, in 1543, tending to mitigate slavery in the

colonies (a).

*Sir John Hawkins was the first Englishman who, in [
* 252

]

1562, introduced the practice of buying or kidnapping

negroes in Africa, and transporting and selling them for slaves

in the West Indies. In 1620, a Dutch vessel carried a cargo of

slaves from Africa to Virginia; and this, says Chalmers (6), was

the sad epoch of the introduction of African slaves into the Eng-

lish colonies on this continent. The Dutch records of New Neth-

erlands allude to the existence of slaves in their settlements on

the Hudson, as early as 1626 (c); and slavery is mentioned in

the Massachusetts 'laws between 1630 and 1641 (d). Domestic

slavery having thus inauspiciously commenced, it continued and

increased throughout Ihese United States when they were colo-

nies of Great Britain. It exists to this day in all the southern

states of the Union; but it has become extinct in New York and

the eastern states, and probably it is in a course of abatement and

extinction in some others. In Pennsylvania, by an act of March

1st, 1780, and in New Jersey, by acts of February 14th, 1784, and

of the 24th February, 1820, passed for the gradual extinction of

slavery, this great evil has been removed from them, and all chil-

dren born of a slave after the 4th day of July, 1804, were de-

clared free. In Massachusetts, it was judicially declared, soon

after the revolution, that slavery was virtually abolished by their

constitution, and that the issue of a female slave, though born

prior to their constitution, and as early as 1773, was born free (e).

Bat though this be the case, yet the effect of the former legal

(a) Dominic Soto*s Treatise, De Justitia et Jure, and which very scarce
book the author of a learned article in the Edinburgh Keview, vol. xxvii.

p. 230, had seen and read, is said to contain a strong condemnation of the
African slave trade.

(&) Political Annals, p. 49.

(c) Moulton''s Hidory of New York, vol. i. p. 373.

[d) Massachusetts Historical Collections, vol. iv. p. 194. The government
and people of Massachusetts, in 1645 and 1646, resented the first importation
of African slaves into the colony as a heinous crime. Winthrop^s History.
vol. ii. p. 245, 379, 380. Bancroft's History, vol. i. p. 187.

{e) See Winchendon v. Hatfield, 4 3Iass. Rep. 128, and Littleton v. Tuttle.
ihid. not€.
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distinctions is still perc-eived, for by statute, a marriage in Massa-

chusetts between a white person and a negro, Indian, or mulatto,

is absolutely void (a). In Connecticut, statutes were passed

in 1784 and 1797, which have, in their gentle and gradual

operation, nearly, if not totally, extinguished slavery in that

state (&).

[ *253] I shall not attempt, nor have I at *hand the means,

to collect and review the laws of all the southern states

on this subject of domestic slavery. They are, doubtless, as just

and as mild as is deemed, by those governments, to be compatible

with the public safety, or with the existence and preservation of

that species of property; and yet, in contemplation of law, slaves

are considered, in some respects, as things or property, rather

than persons, and are vendible as personal estate. They cannot

take property by descent or purchase, and all they find, and

all they hold, belongs to the master. They cannot make law-

ful contracts, and tbey are deprived of civil rights. They are

assets in the hands of executors, for the payment of debts, and

cannot be emancipated by will or otherwise, to the prejudice of

creditors (c). Their condition is more analogous to that of the

(a) Dane'n Ahr. ch. 46, art. 2, sec. 3. Mans. Revised Statutes, 1835. In Vir-
ginia it is an indictable offence. 1 R. C. of Virginia, 275.

(/>) Reeve^s Domestic Relations, p. 340. S!atuf€s of Connecticut, 1821, p. 428.

There were 25 slaves remaining in Connecticut in 1830. In 1774, the im-
portation of slaves into that state was prohibited. In Rhode Island no per-

son could be born a slave on or after the 1st of March, 1784. In New Hamp-
shire and Vermont, slavery was abolished by their respective constitutions;

and it was a fundamental, and declared to be an unalterable provision in

the ordinance of Congress of July 13th, 1787, for the government of the terri-

tory of the United States, north-west of the river Ohio, that there should be
neither slavery, nor involuntary servitude in the said territory, otherwise
than in the punishment of crimes. This provision elTectually prevented the
introduction of slavery into any of the states north of the Ohio, and in-

cluded in what was then called the North-Westeru Territory of the United
States.

(c) Executors of Walker v. Bostick, 4 Dessau. S. C. Rep. 266. Brandon r.

Huntsville liank, 1 Stewarl^s Afah. Rep. 320. Pleasants v. Pleasants. 2 Cairs
Rep. 319. The State v. Philpot, Dudlnfs Geo. R. 46. Nancv v. Snell, 6

Dana's K. R. 149. Briscoe v. Wicklifl'e, Ihid. 165. Ihid. 195. Fable v.

Brown. 2 HilVs 8. C. Ch. Rep. 396. Gregg v. Thompson, 2 Mill's Con. Rep.
331. View of the Laios of Virginia relative to Slavery, Am. Jurist, No. 13.

Civil Code of Louisiana, art 35, 173. Act of Maryland, 1798, ch. 101. Laws

»f South Carolina, BreiHird's Digest, 229. In Louisiana, slaves are considered
a.s real estate and descend tis such, whereas in Maryland, Virginia and Mis-
souri, they arc regarded as personal proj^rty. In Kentucky the law on this

subject is anomalous. Slaves are for most purposes regarded as personal
property, and yet S!) far as respects wills, tliey are by statute declared to l)e

real estate, and they descend sub modo to the heir. In Mas.sachusetts, under
the colony administration, aluvea were proi)crty, transferable like chattels,

328



Lee. XXXII.] OF THE RIGHTS OF PERSONS. * 25-1:

slaves of the ancients, than to that of the villeins of feudal times,

both in respect to the degradation of the slaves, and the full do-

minion and power of the master. The statute regulations follow

the principles of the civil law in relation to slaves, and are ex-

tremely severe, but the master has no power over life or limb;

slaves are still regarded as human beings under moral responsi-

bility as to crimes; and the severe letter of the laws is softened

and corrected by the humanity of the age, and the spirit of Chris-

tianity (a). The laws of some of the southern states manifest,

likewise, great jealousy in respect to any external influence or

communications, calculated to render the slave population dis-

contented with their condition (b). Their severe penal

*restrictions must have proceeded from the strong and [ *254]

fearful apprehension, that the kind of knowledge and

instruction which are interdicted, would greatly increase the

means, capacity, and tendency of slaves to combine for purposes

of mischief and insurrection. The great principle of self-pre-

servation doubtless demands, on the part of the white population

dwelling in the midst of such combustible materials, unceasing

vigilance and firmness, as well as uniform kindness and humanity.

The evils of domestic slavery are inevitable, but the responsi-

aud were assets in the hands of executors and administrators, and the issue

«f female shives followed the condition of the mother. Parsons, Ch. J., 4
Mass. R. 127. In Tennessee and Arkansas, property in slaves is protected
bpecially by the constitution, which declares that the legislature shall have
no power to pass laws for the emancipation of slaves, without the consent of

the owner.
(ri) Sfrond^s Sketch of the Laws relating to Slavery, Phil. 1827, passim. Ruf-

fin. J., in the case of the State v. Mann. 2nev. N. C. Rep. 263. The State v.

Jones, Walker's Miss. R. 83. The State v. Phil pat, Dudley's Geo. R. 46.

(6) In Georgia, by an act, in 1829, no person is permitted to teach a slave,

negro, or free person of colour, to read or write. So, in Virginia, by statute,
in 1830, meetings of free negroes, to learn reading or writing, is unlawful,
and subjects them to corporal punishment; and it is unlawful for white per-
sons to assemble with free negroes or slaves, to teach them to read or write.
The i)rohibitory act of the legislature of Alabama, passed in the session of
1831-2, relative to instruction to be given to the slave, or free coloured popu-
lation, or exhortation, or preaching to them, or any mischievous influence
attempted to be exerted over them, is sufficiently penal. Laws of similar
import are presumed to exist in the other slave-holding states; but in Louis-
iana the law on this subject is armed with tenfold severity. It not only
forbids any person teaching slaves to read or write, but it declares that any
})ers()n using language, in any public discourse, from the bar, bench, stage,
or pulpit, or any other place, or in any private conversation, or making use
of any signs or actions, having a tendency to produce discontent among the
free coloured population, or insubordination among the slaves, or who shall
be knowingly instrumental in bringing into the state any paper, book, or
pamphlet, having the like tendency, shall, on conviction, be punishable with
imprisonment or death, at the discretion of the court.
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bility doe^ not rest upon the present generation, to whom the

institution descended by inheritance, provided they have en-

deavoured, by all reasonable means, to arrest or mitigate the

evil (a). We will close this division of the subject, with a brief

historical detail of the laws of New York concerning the origin,

progress, and final extinction of domestic slavery. Our domestic

annals afford sufficient matter for alternate humiliation and pride,

for painful and for exulting contemplation.

The system of domestic slavery, under the colony laws of New
New York, was as firmly and rigorously established as in any part

of the country; and, as it would seem, with more severity than in

either Massachusetts or Connecticut. In the year 1706, it

was declared by statute (6), that no slave should be a witness

for or against any freeman, in any matter, civil or criminal (c).

The consequence of this was, that a slave found alone, could be

beaten with impunity by any freeman, without cause. It was

shortly after enacted (d), that if any slave talked impudently to

any Christian he should be publicly whipped, at the discretion

of any justice of the peace, not exceeding forty stripes. By suc-

cessive acts of the colonial assembly, passed in 1702,

[ *255 ] 1712, and 1730 (e), the debasement *of the civil condi-

tion of slaves was greatly augmented. The master and

(a) By tlie statute of 3 and 4 William IV., ch 73, slavery ceased through-

out the British colonies in the West Indies and elsewhere, on the 1st of Au-
gust, 1834, The then existing slaves were to become apprenticed labourers.

The term of their apprenticeship was to cease partly on the 1st of August,

1838. and totally on the 1st of August, 1840, when the black and coloured
population would become altogether free. The sum of twenty millions ster-

ling, was to be distributed, in certain proportions, and on certain conditions,

to the West India planters, as a compensation for the loss of their property

in the slaves, by the force and operation of the statutes. This statute will

remain for ever a memorable event in the annals of British legislation. It

is entitled An act for the abolition of slavery throughout the Britif<h eolonies; for

promoting the industry of the manumitted slaves; a7id for compensating the persons

hitherto entitled to the services of such sialics. The title itself is declaratory of

the boldness of the design, and the sense of justice and benevolence which
accompanied its latter provisions.

(6^ Colony Laws, Smith's edit. vol. i. p. 69.

(c) This disability was applied to slaves by the other colonies. In Ken-
tucky, by a statute as late as 171)8, no negro, mulatto, or Indian, can be a
witness, except in cases in which negroes, mulattoes, or Indians alone should

he parties. But this restriction is understood to a])ply only to testimony in

suits pending between the parties, and does not discjualify /r<r;/j<7t of colour

to take an oath and swear to facts in every case in which a white man may
be concerned. 1 Dana''s Ken. Eep. 467.

(d) Colony Laws, vol. i. p. 72.

(e) Ibid. vol. i. p. 193-199. Bradford's edit, of the Colony Laws, 1719.
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mistress were authorized to punish their slaves at discretion, not

extending to life or limb, and each town was authorized to ap-

point a common whipper for their slaves, to whom a salary was

be allowed. If guilty of any of the numerous capital offences of

that day, they were to be tried by three justices of the peace, and

five freeholders, and were denied the benefit of the testimony of

their associates, if in their favour, though it might be used against

them; and they were to be put to death in such a manner as this

formidable tribunal thought proper (a).

In the year 1740, it was observed by the legislature, that all

due encouragement ought to be given to the direct importation

of slaves and all smuggling of slaves condemned as " an eminent

discouragement to the fair trader" (6).

Such were the tone and policy of the statute law of New York

on the subject of domestic slavery, during the whole period of the

colony history; but after the era of our independence, the princi-

ples of natural right and civil liberty were better known and

obeyed, and domestic slavery speedily and sensibly felt the genial

influence of the revolution. The first act that went to relax the

system, was passed in 1781, and it gave freedom to all slaves who
should serve in the American army for the term three years, or

until regularly discharged (c). A more liberal provision was

made in 1786, by which all slaves, becoming public property by

attainder, or confiscation of their master's estates, were immedi-

ately set free; and if unable to maintain themselves, they were to

be supported by the state (d). These were only par-

tial alleviation *of a great public evil. In 1788, a more [
* 256 ]

extensive and effectual stroke was aimed at at the prac-

tice of domestic slavery. It put an absolute stop to all further

importation of slaves after the first of June, 1785, by prohibiting

future sales of such slaves. Facilities were also given to the

(a) They were occasionally adjudged to the stake; and an execution of this
kind and probably the last of this kind, was witnessed at Poughkeepsie short!

y

before the commencement of the revolutionary war.
[h) Colony Lmcs, vol. i. p. 283, 284. It ought, however, to be noted, in honour

of the laws promulgated under the early administration of the colony by the
Duke of York, and known as the Th/ke^s Laws, and which continued in force
from 1(J65 to 1683, that it was forbidden to a '* christian to keep a slave, ex-
cept persons adjudged thereto by authority, or such as have willingly sold
or shall sell themselves." See an analysis of the duke's laws in Thomp.<^<)n'x

History/ of Long Island, New York, 1839, p. 102, and which contained many
wise and just provisions.

(c) Act "of N. Y., March 20th, 1781, ch. 32, sec. 6.

(</) Act of May 1st, 1786, ch. 58, sec. 29, 30.
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manumission of slaves. The penal code was greatly meliorated

in respect to slaves. In capital cases, they were to be tried by

jury, according to the course of the common law, and the testi-

mony of slaves was made admissible for, as well as against each

other, in criminal cases (a). In one siagle case, the punishment

of slaves was made different from that of whites. If convicted

of crimes under capital, and the court should certify transporta-

tion to be a proper punishment, they might be transported to

foreign parts by the master (b). In 1799, the legislature took a

step towards the final removal, as well as the intermediate miti-

gation of this evil. They commenced a system of laws for the

gradual abolition of slavery (c). It was declared, that every

child born of a slave within the state, after the 4th of July, 1799,

should be born free, though liable to be held as the servant of the

proprietor of the mother, until the age of twenty-eight years in a

male, and twenty- five in a female, in like manner as if such per-

sons had been bound by the overseers of the poor to service for

that period. This law was further enlarged and improved in

1810, and it was then ordained (d), that the importation of

slaves, except by the owner, coming into the state for a residence

short of nine months, should be absolutely prohibited, and every

slave imported contrary to the act was declared free. All con-

tracts for personal service, by any person held or possessed as a

slave out of the state, was declared to be void; and to entitle

a person to claim the services of a person born of a

[
* 257 ] slave, *after the 4th of July, 1799, he must have used

all reasonable means to teach the child to read, or, in

default, the child would be released from servitude after the age

of twenty-one.

These provisions were all incorporated into the act of the 9th

of April, 1813, which contained a digest of the existing laws on

the subject of slavery. Under the operation of those provisions,

slavery very rapidly diminished, and appearances indicated, that,

in the course of the present generation, it would be totally extin-

guished. Those that were slaves on the 4th of July, 1799, and

(a) Act of February 22(1, 1788, ch. 40. This act was hostile to the impor-
tation of slaves as au article of trade, and not to the existence of slavery

itself, for it re-enacted the rule of the civil law, that the children of female
slaves should follow the state and condition of the mother.

(b) Act of March 22d, 1790, ch. 28.
ic) Act of March 29tli, 1709, ch. 62.
(d) Act of March 30th, 1810, ch, 115.
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not manumitted, were the only persons that were slaves for life,

except those that were imported prior to the 1st of May, 1810,

and remained with their former owners unsold. No slave im-

ported since the 1st of June, 1785, could be sold; and no slave

imported since the 1st of May, 1810, could be held as a slave;

and no person born within the state since the 4th of July,

1799, was born a slave. At last, by the act of 31st of March,

18 17 (a), which digested anew all the former laws on the sub-

ject, provision was made for the complete annihilation of slavery

in about ten years thereafter, by the section which declared "that

every negro, mulatto, or mustoe, within the state, born before the

4th of July, 1799, should, from and after the 4th day of July,

1827, be free." After the arrival of that period, domestic slavery

became extinguished in the state, and unknown to the law, ex-

cept in the case of slaves brought within the state by persons as

travellers, and who do not reside or continue therein more than

nine months (6). In the language of the New York Revised

(a) Lawn of New York, sess. 40, ch. 137.

(6) Act supra, sec. 15, and Act, sess. 42, ch. 141, sec, 3. This exception
in favour ot the master voluntarily bringing his slave into the state tempo-
rarily as a traveller, prevails also by statute in Rhode Island, Neve Jersey,

and Pennsylvania; and it is an act of comity on the part of the state, and
was not required by the Constitution of the United States (art. 4, sec. 2, note

3), nor by the act of Congress of Feb. 12, 1793, ch. 7, made in pursuance
thereof, for they only apply to persons escaping, or being fugitives from ser-

vice or labour.

In Massachusetts, vrhere no such state statute exists, it was held, in Au-
gust, 1836, in the case of the slave child Med, before the supreme court, that
if a slave be voluntarily brought into Maasachusetts by his master, or comes
there with his consent, the slave becomes free, and cannot be coerced to re-

turn. The court, on habeas corpus, discharged the child from the custody of
its mistress. On the other hand, it was held, in the case of Johnson v. Tomp-
kins, 1 Baldmii^s C. C. U. S. 571, that the master from another state may
pursue and take his fugitive slave without warrant. He may arrest him any
where and at any time, and no perso n has a right to oppose the master in the
act, or to demand proof of property. The Constitution and laws of the United
States secure this right to reclaim fugitive slaves against state legislation.

In some of the slave-holding states, it is held, that if a slave from such a
state goes lawfully into a non-slave-holding state, and acquires a domicil
there with his master, or is emancipated there by his master, he becomes,
emancipated, and ceases to be a slave on his return. But if he be carried
there by his master for a temporary purpose and returns, his state of slavery
is resumed. Lunsford v. Coquillon, 14 31artin^s Lou. R. 405. 2 Marshalls
Ken. R. 467. Blackmore v. Phill, 7 Yergcr, 452. See also the case of the
slave Grace, in 2 Hagg. Adm. R. 94. In the case of Marie Louise v. Marot,
9 Lou. Rep. 473, and of Smith r. .«^mith, 13 Lon. R. 441, the doctrine of
emancipation would seem to be carried further than in the above cases, for
where a slave was carried by the owner to France, where slavery was not
tolerated, and under the operation of whose laws the slave became imme-
diately free, and was brought back to Louisiana, it was held that the slave
being free for one moment in France, could not be reduced again to slavery
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Statutes (a), "every person bom within the state is free; every

person hereafter born within the state shall be free; and every

person brought into the state as a slave (with the ex-

[
* 258 ] ception in favour of travellers) * shall be free." But

though slavery be practically abolished in New York, the

amended constitution of 1821, art. 2, placed people of colour, who

were the former victims of the slave laws; under permanent disa-

bilities as electors, by requiring a special qualification as to prop-

erty, and peculiar to their case, to entitle them to vote (6).

in Louisiana. In Connecticut, a similar decision to that in Massachusetts,

was made by its supreme court in June, 1837. It was the case of a female

slave, brought by her master from Georgia for a temporary residence, and
the court held, that the master, having left the slave in Connecticut on a
temporary absence from the state, she became lorthwith free. Jackson v.

Bullock, 12 Conn. B. 38.

(a) Vol. i. p. 659, sec. 16.

(6) In most of the United States, there is a distinction in respect to polit-

cal privileges, between free white persons and free coloured persons of Afri-

can blood; and in no part of the country, except in Maine, do the latter, in

point of fact, participate equally with the whites, in the exercise of civil and
political rights. The manumission of slaves is guarded, in some, at least,

of the slave-holding states, from abuse and public mischief, by legislative

provisions. Thus, for instance, in Tennessee, a deed or will emancipating

a slave is not void, but it communicates to the slave only an imperfect right,

until the state has assented to the act. The statute of 1777, authorizing the

county courts to give the assent of the government to the manumission of

slaves, restricted the assent to cases where the slave had rendered meritorious

services. The act of 1801 repealed that part of the act of 1777, requiring the

slave to have rendered meritorious services as a condition of the emancipa-
tion, and the county courts were to exercise their sound discretion in giving

or withholding the assent. The act of 1829 vested the same discretion in the

chancellors of the state. The act of 1831 required that slaves, upon being

emancipated, be removed beyond the limits of the state; and, in accordance

with the policy of the act, the courts are bound to make it a condition t)f the

assent to the manumission, that security be given that the emancipated slave

be lorthwith removed beyond the limits of the United States, and no free ne-

gro is permitted to enter that state or return to it. See Fisher v. Dabbs, 6

Yerger^s Term. Rep. 119, where Ch. J. Catron gives a strong picture of the

degradation of free negroes living among whites, without motive, and with-

out hope. In Virginia and Kentucky, it is understood that slaves can be set

free by will without the concurrence of the state. The amended constitu-

tion of Tennessee, of 1834, prohibits the legislature from passing laws for the

emancipation of slaves, without the consent of the owners. So, by the con-

stitution of the territory of Arkansas, as made by a convention of delegates,

in 1835, there is the like prohibition, and a prohibition, also, of laws pre-

venting emigrants from bringing their lawful slaves with them from other

states, for their own use, and not as merchandise. In Alabama, by statute

{Aik. Dig. 452), all negroes, mulattoes, Indians, and all persons of mixed
blood, descended from negro or Indian ancestors, to the third generation in-

clusive, though one ancestor of each generation may have been a white per-

son, wliether bond or free, are declared incapable in law to be witnesses in

any case whatever, except for and against each other. In Ohio, persons

having more than one-half white blood, are entitled to the privileges of

whites. WrighVs Ohio Rep. 57H. The rule in Virginia and Kentucky is,

that a mulatto, or having one-fourth of African blood, ia presumptive evi-
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II. Of hired servants.

The next class of servants which I mentioned, are hired ser-

vants, and this relation of master and servant rests altogether

dence of being a slave, and that an apparently white person or Indian, is

prima facie Tree, and is actually so, if having less than a fourth of African

blood. 3 Dana^s Ken. E. 385. The best test of the distinction between
black and white persons is, says this case, autopsy^ or the evidence of one's

own senses, and personal inspection by a jury, is therefore the be.st and
highest evidence as to colour. By the amended constitution of North Caro-

lina, in 1835, no free negro, mulatto, or free person of mixed blood, descended
from negro ancestors to the fourth generation, inclusive, though one ancestor

of each generation may have been a white person, shall vote for members of

the legislature. The right of voting is confined to white freemen by the

constitution of Delaware, Virginia, Kentucky, Louisiana, Mississippi, Illi-

inois, Indiana, Ohio, Missouri, South Carolina, and Georgia; and by law, in

Connecticut, none but free white persons can be naturalized. See supra, p.

72. In South Carolina, a free person of colour is not a competent witness in

the courts of record, although both the parties to the suit are of the same
class with himself. Groning v. Devana, 2 Bayley^s Rep. 192.

The African race are essentially a degraded caste, of inferior rank and
condition in society. Marriages between them and whites are forbidden in

some of the states, and where not absolutely contrary to law, they are re-

volting, and regarded as an offence against public decorum. By the Re-
vised Statutes of Illinois, published in 1829, marriages between whites and
negroes, or mulattoes, are declared void, and tlie persons so married are

liable to be whipped, fined and imprisoned. By an old statute of Massa-
chusetts, in 1705, such marriages were declared void, and they were so un-
der the statute of 1786. And the prohibition is continued under the Mass.

Revised Statutes, of 1835, which declare, that no white person shall inter-

marry with a negro, Indian, or mulatto. A similar statute provision exists

in Virginia and North Carolina. Marriages of whites with blacks were for-

bidden in Virginia, from the first introduction of blacks, under ignominious
penalties. Hening^s Statutes, vol. i. p. 146. Such connections, in France
and Germany, constitute the degraded state of concubinage, which was
known in the civil law as licita consuetudo semimatrimonium, but they are

not legal marriages, because the parties want that equality of status or con-
dition which is essential to the contract. Ohio and Indiana, are not slave-

holding states ; and yet, by statute, a negro, mulatto, or Indian, is not a
competent witness, in civil cases, except where negroes, mulattoes, or In-

dians, alone are parties, nor in pleas of the state, except against negroes,

mulattoes, or Indians. In the act of Ohio of 1829, for the support and bet-

ter regulation of common schools, the instruction in them is declared to be
for the " white youth of every class and grade, without distinction." And
in the act of Ohio of 1807, to regulate black and mulatto persons, it is de-
clared that no black or mulatto person shall be permitted to settle or reside

in the state, unless he first produce a fair certificate from some court, within
the United States, under the seal of the court, of his actual freedom. Nor
is a negro or mulatto person permitted to emigrate into, and settle within
that state, unless within 20 days thereafter he enter into a bond, with two
or more freeholders, in 500 dollars, conditioned for his good behaviour, and
to pay for his support, if found unable to support himself. This act is still

in force. See Revised Statutes of Ohio, 1831, and of Indiana, 1838. These
provisions have pretty effectually protected the people of Ohio and Indiana
from the presence of any coloured population. A statute provision of the
same import was passed in Michigan, April 13th, 1827, and in Illinois a
like policy appears in several statutes between 1819 and 1833, prescribing
the means requisite for a black or mulatto person to acquire a lawful resi-

deuce. So also in Indiana, by act of 1831 ; but that state liberally secures
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upon contract. The one is bound to render the service, and

the other to pay the stipulated consideration. But if the servant

hired for a definite term, leaves the service before the end of it,

to the master the right to pass through the state to any other state with his

negro or mulatto or other servants. In Connecticut, by statute, in 1833,

any coloured person, not an inhabitant of the state, who shall come to re-

side there for the purpose of being instructed, may be removed, under the
act for the admission and settlement of inhabitants ; and it was made penal
to set up or establish any school or literary institution in that state, for the
instruction of coloured persons not inhabitants of the state, or to instruct

or teach in any such school or institution, or board or harbour, for that pur-
pose, any such persons, without the previous consent, in writing, of the
civil authority of the town in which such school or institution may be. In
an information under that provision against Prudence CrandaU, filed by the
public prosecutor, it was held, by Ch. J. Daggett, at the trial in 1833, that

free blacks were not citizens, within the meaning of the term, as used in the
Constitution of the United States. And in " An inquiry into the ix)litical

grade of the free coloured population under the Constitution of the United
States," and of which John F. Denny, Esq., of Pennsylvania, i.s the author,
this same doctrine is elaborately sustained. The decision in Connecticut
was brought up for review before the supreme court of errors, and the great
point fully and ably discussed ; but the cause was decided on other ground,
and the question touching the citizenship of free persons of colour, was left

unsettled. Since that decision, Williain Jay, Esq., in "An inquiry into the
character and tendency of the American Colonization and American Anti-
Slavery Societies," (p. 38-45,) has ably enforced the other side of the ques-
tion, that free coloured people, or black persons, born within the United
States, are citizens, though under many disabilities. Perhaps, after all,

the question depends more on a A'erbal, than on an essential distinction. It

is certain that the constitution and statute law of New York, {Comt. art. 2,

N. v. Revised Statutes, vol. i. p. 126, sec. 2,) speak of men of colour as being
citizens, and capable of being freeholders and entitled to vote. And if, at

common law, all human beings born within the ligeance of the king, and
under the king's obedience, were natural born subjects, and not aliens, I do .

not perceive why this doctrine does not apply to these United States, in all

cases in which there is no express constitutional or statute declaration to

the contrary. Blacks, whether born free or in bondage, if born under the

jurisdiction and allegiance of the United States, are natives, and not alien.s.

They are what the common law terms natural born subjects. Subject and
citizen are, in a degree, convertible terms as applied to natives ; and though
the term citizen seems to be appropriate to republican freemen, yet we are,

equally with the inhabitants of all other countries, subjects, for we are equally

b,)und by allegiance and subjection to the government and law of the land.

The privilege of voting, and the legal capacity for office, are not essential

to the character of a citizen, for women are citizens without either ; and
free people of colour may enjoy the one, and may acquire, and hold, and
devise and transmit, by liereditary descent, real and personal estates. The
better opinion. I should think, was, that negroes or other slaves, born
within and under the allegiance of the United States, are natural born sub-

jects, but not citizens. Citizens, under our constitutions and laws, mean
free inht bitants, born within the United States, or naturalized, under the

laws of Congress. If a slave born in the United States be manumitted, or

otherwise lawfully discharged from bondage, or if a black man be born

within the United Slates, and born free, he becomes thenceforward a citi-

zen, but under such disabilities as the laws of the states respectively may
deem it expedient to prescribe to free persons of colour. It was adjuducii

by the supreme court of Pennsylvania in 1837, that a negro or mulatto \v;us

not entitled to exercise the right of suffrage. Uobba r. Fogg, Watta, 553.
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without reasonable cause, or is dismissed for such misconduct as

justifies it, he loses his right to wages for the period he

has served (a).^" A servant so hired *may be dismissed [*250]

by the master before the expiration of the term, either

for immoral conduct, wilful disobedience, or habitual neglect (b).

And it has been adjudged in Tennessee, in 1838, in the case of the State v.

Claiborne, 1 Meiga, 331, that free blacks are not citizens^ within the provis-

ions of the Constitution of U. S. art. 4, sec. 2 ; for free negroes are not in any
of the states entitled to all the privileges and immunities of citizens, and a
state may constitutionally prohibit free persons of colour from removing
into the state to reside therein.

(fl) Huffman v. Boulnois, 2 Carr. & Payne's N. P. Rep. 510, Turner v.

Robinson, G Ibid. 15. A person hired by the year cannot quit the service

without forfeiting his salary, nor can he be dismi.ssed at pleasure or without
just cause, and thereby be deprived of it. Beckman v. N. O. Cotton Press

Co., 12 Louis. R. 67. See also, infra, 509. Covenants ior personal service can-

not be specilically enforced; but the excepted cases of apprentices depends on
parental authority, and of soldiers and sailors on national policy. Mary
Clark's case, 1 BlackfonVs Ind. Rei). 122.

(6) Callo V. Brouncker, 4 Cnrr. & Paync\s N. P. Rep. 518. Domestic or

menial servants, though hired for a year, may, by the custom respecting them
be dismissed on a month's notice, or on payment of a month's wages. 12 B.

Moore^s Rep. 556. It there be an entire and express contract that certain

wages or compensation is to be paid, on condition of a service performed, the
service is a condition precedent, and must be performed before suit brought.

Cutter V. Powell, 6 Term Rep. 320. But if a servant be hired in the common
way, with reference to a general understanding, he is, said Lawrence, J., in

!<* See, also, Brown v. Kimball, 12 Vt. 617; Faxton v. Mansfield, 2 Mass. 47.

But if he be prevented by sickness or other accident he can recover for the
actual time engaged. Feuton v. Clarke, 11 Vt. 557. If the master wrongfully
•discharge his servant, he is liable to an action for damages and the servant,

may recover lor loss of wages caused thereby during such time as he was com-
pelled to remain idle. Emmens r. Elderton, 4 H. L. C. 624; 20 Eng. L. & Eq.
157. If a party contracts to render his services for a specified time and be-
fore the expiration thereof leaves, no action Avill lie against his employer un-
less such absence is caused through sickness, or inevitable accident or by his

employer. Erp v. Tyler, 73 Mo. 617. See, ahso, Faxton v. Mansfield, 2 Mass.
47; Sentry v. Parks, 8 Cow. 63; and a master is not entitled to the earnings
of his servants for w^ork done for another person out of business hours.
Wallace v. De Young, 98 111. 638.

Where the hiring is for a specified time and the servant is enticed away
before the period has expired, such master may maintain an action of tres-

pass on the case with a per quod, and the servants remedy is, trespass vi ct annis
with a per quod. Leward v. Baselev, 1 Ld. Rymd. 62, 1 Salk. 407, see, also,

13 John.s. N. Y. 322; 6 Wend. N. Y. 436; 4 Pick. Mas.s. 425. The master
may also maintain an action against a person who debauches his female ser-

vant. Hartley v. Richtmyer, 4 Comst. 38; Dain v. W^ycofi; 3 Seld. 191; In-
gerson v. Miller, 47 Barb. 47. There must however be proof of service
owing to the master to entitle him to maintain the action. Campbell v. Cooper,
34 N. H. 49. If the n\aster hires a person of full age for the year, the re-

lation of master and servant exists and the master may bring action for loss

of services against anyone Avho imprisons the servant. Woodward v. Ash-
burn, 2 Denio, 369. In Pennsylvania the right of a master to correct or chas-
tise his servant is expressly denied. Commonwealth/'. Baird, 1 Ashm. Rep.
267. The master is bound to provide necessaries to an infant servant unable
to provide for himself. 2 Gamp. 650; 1 Leach Cr. C. 137.

22 VOL. XI. KENT. 337
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There are many important legal consequences which flow from

this relation of master and servant.

The master is bound by the act of his servant, either in respect

to contracts or injuries, when the act is done by authority of the

master. If the servant does an injury fraudulently, while in the

immediate employment of his master, the master, as well as the

servant, has been held liable in damages; and he is also said to be

liable if the injury proceeds from the negligence, or want of skill

in the servant, for it is the duty of the master to employ servants

who were honest, skilful, and careful (a). The master is only

answerable for the fraud of his servant while he is acting in his

business, and not for fraudulent or tortious acts, or misconduct in

those things which do not concern his duty to his master, and

which, when he commits, he steps out of the course of the ser-

vice (b).^ But it was considered, in M^Manus v. Crickett (c), to

be a question of great concern, and of much doubt and uncertainty,

whether the master was answerable in damages for an injury wil-

fully committed by his servant, while in the performance of his

master's business, but without the direction or assent of the mas-

ter. The court of K. B. went into an examination of all the au-

thorities, and, after much discussion, and great consideration,

with a view to put the question at rest, it was decided, that the

master was not liable in trespass for the wilful act of his ser-

vant in driving his master's carriage against another,

[
* 260 ] without his master's direction or *assent. The court

considered, that when the servant quitted sight of

the object for which he was employed, and without having in

view his master's orders, pursued the object which his own malice

suggested, he no longer acted in pursuance of the authority given

him, and it was deemed, so far, a wilful abandonment of his

that case, entitled to wages for the time he serves, though it be not for the

whole year.

(a) 1 Blacks. Com. 431. Dy. 161, pi. 45. Ibid. 238, h. pi. 38. Grammer r.

Nixon, Str. 653. Sly v. Edgiey, 6 Esp. N. P. Cas. 6. Penn. D and M. Steam
N. Co. V. Hungerford, 6 Gill & Johnson, 291. Cowen, J., in Wriglit r. Wil-

cox, 19 Wendell, 345. Pothicr on Obligations, No. 453—456. Bomat. 1, 16, 3.

No. 1.

(h) Lord Kenyon, in Ellis r. Turner, 8 Term Rep. 533. Parker, Ch. J., in

Foster v. The R4sex Bank, 17 Mass. Rep. 508—510.
(v) 1 FmsU 106.
•^ In Weed v. Panama Railway Co., 17 N. Y. (3Rm.) 362. A railway com-

pany were held liable in damages tor the detention of a train through the

wilful act of their conductors. See, also, 20 Conn. 284.
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master's business. This case has received the sanction of the

supreme courts of Massachusetts and New York (a), on the

ground that there was no authority from the master, express or

implied, and the servant, in that act, was not in the employment

of his master (b).^

(a) 11 iVass. Rep. 508—510. Wright ^j. Wilcox, 19 Wendell, 343. Croft r.

Alison, 4 Barnw. cO Aid. 590 S. P.

(6) In Brady r. Giles, 1 Moody & Robinson, 494, Lord Abingerheld it to be

a question of fact for a jury, whether the servant was acting as the servant

of the party hiring, or of the owner. But in Chandler v. l^roughton. 1

Crompton d'^Mecmn, 29, it was held, that if the owner of a carriage is sitting

aside of his servant who drives, and the horse runs away and injures others,

trespass lies against the master as being his act. The dividing line, said

Judge Cowen, between an act of a servant in the employment of his master,

for which the master is or is not liable, is the wilfulness of the act. But
though the master be liable for his servant's negligence to the injury of

another when doing a lawful act in his service, he is not liable if the act be
wilfully unlawful, unless shown to be done by the master's authoritj^.

Lyons v. Martin, 8 Adolp. & Ellis, 512.
^ He is not liable for the wilful trespass of the servant, 24 Conn. 40;

1 Sm. Ind. 455; 2 Mich. 519. Nor for his criminal acts unless committed
with his assent or by his command. 8 Ind. 312. 2 Strange, 8S5.

The rule of respondeat superior, or, that the master shall be civilly liable

for the tortious acts of his servant, is of universal application, whether the

act be of omission or commission, whether negligent, fraudulent, or de-

ceitful. If it is done in the course of his employment, the master is liable,

and it makes no difference that the master did not authorize or even know
of the servant's act or neglect or even if he disapproved or forbade it; he is

equally liable, if the act be done in the course of his servant's employment.
Story Agency, ^ 452; Smith M. & S. *152, Text Book Series, 9 Carr. & P.

607. Philadelphia & Reading R. R. Co. v. Derby, 14 How. 468. See,

further, for the master's liability for the acts of his servant in the general
scope of his employment. Heenrich v. Pullman Palace Car. Co., 20 Fed.
R. 100. The liabilitv begins and ends with his control of the servant.

Wright 7-. Wilcox, 19 Weud. 344; Baker r. Knisey, 38 Cal. 631; Wiltoe v.

State Road Bridge Co., 6 West. Rep. 398 (Mich.) and see the cases and note
to Ford r. South District of Kendal Borough, 1 L. R. A. 007, A servant
undertakes the general and ordinary risks of his employment, and conse-
quently the master is not liable for injury sustained by such servant through
the negligence of liis fellow servants. This is the general rule in the ab-
sence of statutory enactment, but it must be taken with the following ex-
ceptions : If the servant is unknowingly placed in a position of unusual
danger, and exposed to extraordinary perils, by the order of a fellow servant
who is placed in a position to give such directions. If he is led to expose
himself to danger not ordinarily incident to his employment to the knowl-
edge of the master, or those having his authority, and without the servant's
knowledge. If knowing that the employment was dangerous to an extra-
ordinary degree or beyond that which it fairly imports, the master does not
inform his servant. If the master does not provide adequately safe
machinery and implements, and maintain the same in proper condition and
repair. If the master neglects to provide physical means and agencies in
the conduct of his business. See Thompson r. Chicago, M. & St. P. Ry. Co.,
14 Fed. 561. Hough v. Railway Co., 100 U. S. 213, and see, further, as to
the common law liabilitv of the "master, District of Columbia r. McElligott,
117 U. S. 621; Cunard Steamship Co. ??. Carey, 119 U. S. 240; Tuttle r.

Milwaukee Ry. Co., 122 IT. S. 129; Kane r. Northern Central Ry. Co., 9
Sup. Ct. Rep. 16, Oct. 22, 1888.
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If a servant employs another servant to do his business, and in

doing it, the servant so employd is guilty of an injury, the master

is liable. Thus in Bush v. Steinman (a), A. contracted with B.

to repair a house, and B. contracted with C. to do the work, and

C. contracted with D. to furnish the materials; and the servant of

D. brought a quantity of lime to the house, and placed it in the

road, by which the plaintiff's carriage was overturned; it was held

that A. was answerable for the damage, on the ground that all the

sub-contracting parties were in the employment of A. But to

render this principle applicable, the nature of the business must

be such as to require the agency of subordinate persons, and

then there is an implied authority to employ such persons (6).*

(a) 1 Bos. & Pull. 404. Randleson v. Murray, 8 Adolp. <& Ellis, 109, S. P.
[h) In Laugher v. Pointer, 5 Barnw. <C* Cirss. 547, the K. B. were equally

divided in the opinion on the nice and difficult question, whether the
owner of a carriage was liable lor an injury to the horse of a third person,
by the negligent driving of the carriage, when the owner had hired the pair
of horses of a stablekeeper to draw it for a day, and the owner of the horses
had provided the driver.

In several of the states statutory provision has been made on this sub-
ject. See Code of Georgia, 1873, U 2083, 3036; Code of Texas, 1880, ^307;
Compiled Laws Kansas, 1885, ^ 5204. These, however, only apply to rail-

roads. The first general statute, passed in these states, was passed in Ala-
bama, in 1885. CivilCode 1887, ^2590. Massachusetts Statutes, 1887, ch.270.
In Pennsylvania, under statute passed in 1877 (April 18th), proprietors of

mines are bound to fence off machinery; and Statute, 1870, \ 24, provides
for the recovery of damages, in case of death, by the widow or lineal heirs

of the deceased. Brightly 's Purdon's Digest, 1185. For an important Penn-
sylvania case see Baker v. Allegheny Valley R. li. Co., 20 Amer. L. Reg.
724, and the exhaustive note thereto in which the decisions of the dif-

lerent states on the common law principle are collected by Hugh Weight-
man, pp. 728—733,

The lia))ility of the master, according to the following cases, is limited
to cases in which the servants were fellow servants engaged in the same
common employment, in the same department of duty, and does not extend
to servants engaged in departments foreign to each other: King v. Ohio &
M. Ry. Co., 14 Fed. 277; 15 Cent. L. J., 367; Kielley v. Belcher Silver

Mining Co., 3 Sawyer, 437; Totten v. Pennsvlvania R. R. Co., 11 Fed. 564;
Buckley v. Gould, &c., Mining Co., 14 Fed. Rep. 833, 8 Sawyer 394.

* In his work on Domestic Relations, Mr. Reeve questions the decision in

Bush V. Steinman, and says that in his opinion "every case of this kind
must depend on the particular circumstances attending the case. If tlie

master had given authority to his servant to employ other servants, in that

ca.se, surely, the master ought to be liable, for the second servant is as much
his servant as the first; and in that case the intermediate servant would be
liable." If the business is such that the servant cannot perform it with-
out the help of others there would be i,\n imi)lied authority to employ
lielpers; but if the business were such that the servant could do it himself
without help, there would be no implied authority and the master would
not l)e liable. 3d Ed. 526, and note.

The liirer of a carriage driven by the letter's servant is not generally

liable for damages done by the driver's negligence, but he may by his orders,
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It is said, that the master may give moderate corporal correc-

tion to his servant, while employed in his service, for negligence

or misbehaviour (a). But this power does not grow

out * of the contract of hiring; and Doctor Taylor (b) [
* 261

]

justly que^ions its lawfulness, for it is not agreeable to

the genius and spirit of the contract. And without alluding to

seamen in the merchant's service, it may safely be confined to ap-

prentices and menial servants while under age, for then the

master is to be considered as standing in loco parentis. It is like-

wise understood, that a servant may justify a battery in the neces-

sary defence of his master. The books do not admit of a doubt

on this point; but it is questioned whether the master can in like

manner justify a battery in defence of his servant. In the case

of Leivard v. Basely (c), it was adjudged that he could not, be-

cause he had his remedy for his part of the injury by the action

per quod servitium amisit. It is, however, hesitatingly admitted

in Hawkins, and explicitly by other authorities, that he may; and

{a) 1 Blacks. Com. 428. 1 Hawk, P. C. h. i. ch. 29, sec. 5; h. 1. ch. 60, sec. 23.

{b) Elements of ihe Ovil Law, p. 413. The right is denied iu Pennsylvania.

Commonwealth v. Baiid, 1 Ashmead^s Rep. 267.

(c) 1 Lord Raym. 62. 1 Salk. Rep. 407.

words or conduct at the time so sanction the careless act as to render him-
self liable. Quarman v. Burnett, 6 M. & W. 499; Dalljell v. Tyrer, 28 L.

J. Q. B. 52; Jones v. Corporation of Liverpool, 14 Q. B. D. 890; Littler.

Hackeit, Sup. C. U. S. 14, Am. L. Kec. 581. McLaughlin v. Pryor, 4 M. &
G. 48.

Before proceeding further it may be well to notice here the question who
is a servant, and how far the responsibility for his acts goes. The relation of

master and servant exists only between persons of whom the one has the

order and control of the work done by the other. A master is one who not

only prescribes to the workman the end of his work, but directs or may di-

rect at any moment the means also, or, as it has been put, "retains the

power of controlling the Avork;" (see Crompton's, J., remarks in Sadler ?;.

Henlock, 24 L. J. Q. B. 138, 141,) and he who does work on those terms is

in law a servant for whose acts, neglects, and defaults, to the extent to be
specified, the master is liable. An independent contractor is one who under-
takes to produce a given result but so that in the actual execution of his

work he is not under the order or control of the person for whom he does it,

and may use his own discretion in things not specified beforehand. For the
acts or omissions of such an one about the jierformance of his undertaking,
his employer is not liable to strangers. If, therefore, A. agrees to build a
wall for B. and reserves to himself the full control and manner of doing it,

the relation of master and servant does not exist between them and B. is

not liable for the'acts of A. or his servants. He who controls the work is

answerable for the workmen; the remoter employer is not unless he does
exercise control. See Hi Hard v. Richardson (Sup. Crt. INIass.), 3 Gray, 349.

The case of Bush v. Steiuman, supra, disregards these rules and is not now
law.
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the weight of argument is on that side (ot).^ In England, there

seems to be a distinction between menial and some other sei*vants,

but I know of no legal distinction between menial or domestic

and other hired servants; and the better opinion is, that the

master is not bound to provide even a menial servant with medical

attendance and medicines during sickness (6).*

III. Of apprentices.

Another class of servants are apprentices, who are bound to

service for a term of years, to learn some art or trade. ^ The

temptations to imposition and abuse to which this contract is

liable, have rendered legislative regulations particularly neces-

sary.

[ * 262 ] *It is declared by the statute law of New York (c),

(and which may be taken for a sample, in all essential

respects, of the general law in the several states on the subject (d),)

that infants, if males, under twenty-one, and if unmarried

females, under eighteen years of age, may be bound by indenture

of their own free will, and by their own act, with the consent of

their father, or mother, or guardian, or testamentary executors;

or by the overseers of the poor, or two justices, or a judge, as the

case may be, to a term of service, as clerk, apprentice, or servant,

in any profession, trade or employment, until the age of twenty-

one years if a male, or until eighteen years of age if a female, or

[a) 2 Rol. Abr. 546, D. 1 Blacks. Com. 429. 1 Hmrk. P. C. b. i. ch. 60, sec.

23, 24. Reevc^s Domestic Relations, p. .378. In Louisiana, it is expressly de-

clared by law, that a master may justify an assault in defence of his servant,

as well as a servant in defence of his master. The right is made to rest, in

the one case, upon interest, and in the other, upon duty. Civil Code of

Louisiana, art. 169.

(6) Sellen v. Norman. 4 Carr. d- Payne's N. P. Rep. 80.

(c) N. Y. Revised Statutes, vol. ii. p. 154, sec. 1, 2, 4.

id) Statute of Illinois of 1st June, 1827; of Indiana of Feb. 15th, 1818,

though it w^ould seem by the words of the last act, that the infant might
bind himself an apprentice of his own free will, without any other consent.

Elmer's New Jersey Digest, 12, 410. Pardon's Penn. Dig. 58. Virginia Revised

Code, edit. 1814, vol. i. 240. Statutes of Ohio, Chase's edit. vol. iii. 1H16.

Massachusetts Revised Statutes, 1836. Revised Code of Mississippi, edit. 1822,

p. 393. Rev^ised Statutes of Missouri, 1835* p. 66. Some of the statutes are

much more provisional than others, and they generally require the appren-

tice to be taught to read, write, and cypher. In some of the states there

seems to be no provision except for binding out poor children and orphans.

In Virginia, orphan boys bound apprentices are to be taught common arith-

metic, but by the act of 1804, ch. 60, black or mulatto orplians were not to

be taught reading, writing, or arithmetic.

^See note 1 a. ante.

*See, also. 7 Vermont, 76.
' Anaijprentice must be bound by deed in order to be holdeu.
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for a shorter time/ In all indentures, by the officers of the city

or town, binding poor children as apprentices or servants, a cov-

enant must be inserted to teach the apprentice to read and write,

and if a male, the general rules of arithmetic; and the overseers

of the poor are constituted the guardians of every such indented

servant (a). The age of the infant must be inserted in the in-

denture, and the consent of the father or guardian must be sig-

nitied by a certificate at the end of, or endorsed upon, the inden

ture (6).° For refusal to serve and work, infants are liable to be

imprisoned in gaol, until they shall be willing to serve as such

apprentice or servant; and also to serve double the time they had

wrongfully withdrawn themselves from service; provided the

same does not extend beyond three years next after the end of

the original term of service. They are also liable to be impris-

oned in some house of correction, not exceeding a month, for ill •

behaviour or any misdemeanor (c). Infants coming from beyond

sea, may bind themselves to service, until the age of twenty-one,

and even beyond it, provided it be to raise money for the pay •

ment of their passage, and the term of such service does not'

exceed one year (d). Grievances of the apprentice or

servant, arising from ill-usage on the part of * the mas- [* 263 ]

ter, or grievances of the master arising from a bad ap-

{a) This clause relative to iqstruction, was first directed in New York, by
the statute of 1788, to be inserted in the indenture, and it was not required
by the English statutes. In Connecticut, the officers or proprietors of fac-

tories and all manufacturing establishments, are required to have all the
children employed therein, whether bound by indenture or otherwise, taught
to read and write, and cypher, and made to attend ]>ul)lic worship, and to

take due care of their morals, and they are made subject to the visitation of

the civil authorities in these respects, and are liable to fine and to have the
apprentices discharged, it found in default. Statutes of Connecticut, 1838,

p. 415.

[b) J^^eio York Revised Statutes, vol. 11. p. 154, 155, sec. 3, 8, 10, p. 158, sec.

27.

(c) Ibid. p. 158. 159, sec. 28, 29, 30, 31.

{d) Ibid. p. 156, sec. 12.

"See the Rev. Stat. New York, 5th ed. vol. 3, 248. The laws of Vermont
are similar. Rev. Stat. Vt. 1839, ch. 6G. In Maine under R. S. ch. 90, 1 1,

minors under fourteen may be bound ])y their father without their consent,
until that age; or if tiie father be dead, then by the mother or legal guar-
dian; atK)ve that age they must consent.
A father cannot without his child's consent bind him out as apprentice,

and he will not be bound even though he consent unless he is a party to the
deed. See Commonwealth v. Moore, 1 Ashm. (Pa.) 123; Squire r. Whipple,
1 Vt. 69.

^ If the contract does not conform to the statute it may be avoided by the
infant, and if he fulfil it he is entitled to ito benefits.' Page v. Marsh, 3C
N. n. 305.
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prentice, are to be redressed in the general sessions of the peace,

or by any two justices of the peace, who have power to annul the

contract, and discharge the apprentice, or imprison him, if he

should be in the wrong (a). It is further specially and justly

provided, that no person shall take from any journeyman or ap-

prentice, any contract or agreement, that after his term of ser-

vice expired, he shall not set up his trade, profession, or employ-

ment, in any particular place; nor shall any money or other thing be

exacted from any journeyman or apprentice, in restraint of the

place of exercising his trade (b).

The statute of New York (of which I have given the material

provisions) contains the substance of the English statute law on

the subject, and the English decisions are mostly applicable.

The infant himself must be a party to the indenture, except in

the special case of an apprentice who is chargeable as a pauper.

The father has no authority under the statute, (and the later

cases say, he has no authority, even at common law,) to bind his

infant son an apprentice, without his assent; and the infant can-

not be bound by an act merely in pais, and if he be not a party

to the deed, he is not bouod (c). It is a settled principle of the

English and American law, that the relation of master and ap-

prentice cannot be created, and the corresponding rights and

duties of the parent transferred to a master, except by deed (d).'°

The English statute law as to binding out minors as ap-

[*264] prentices to learn some useful- art, trade, *or calling,

has probably been very generally adopted in this coun-

try, with some local variations, and with the settled limitation

(a) N. Y. Revised Siatufes, vol. ii. p. 159, sec. 32.

(b) Ibid. p. 160, sec. 89, 40.

(c) The King v. Inhabitants of Cromford, 8 FmrVr Rep. 25. The King v.

Inhabitants of Arnesby, 3 Barnw. d- Aid. 584. In the matter of M'Dowles,
8 Johns. Rrp. 328. Stringfield v. Ileiskell, 2 Verger's Tenn. Rep. 54G. Pierce

V. Messenburg, 4 LeigWH Rep. 403. Harvey v. Owen, 4 Blaekf. Ind. R. 337.

{d) Castor v. Aides, 1 Salk. Rep. 68. King v. Inhabitants of Bow, 4 Maule
& Selw. 383. Squire v. Wliipple, 1 Vermont Rep. 69. Commonwealth v. Wil-
banks, 10 Ser^g. <£• Rawle, 416. The statute of 5 Eliz. required the binding
to be by indenture.

^" See note 8 ante. In Van Dorn v. Young, 13 Barb. 286, it was hehl that

if a father bind himself for his child's .services, and agrees that the services

shall be rendered, he must exercise his i)arental authority to compel their

performance, even though the child is not bound, not having joined in the
deed. In Maltby v. Ifarwood, 12 Bar]>. 47.3, it was h(.ltl that where an in-

fant serves under an indenture of apprentioesliip until tlie u)aster finds out
they are void in consecjuence of the absence of tlie father's signature, and is

then discharged, no action lies against the master for payment of such ser-

vices.
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that both parent or guardiari and infant (except in the case of

paupers) must signify their assent by being parties to the deed (a).

The general rule is, that male infants may be bound till the age

of twenty-one, but females only till their arrival to the age of

eighteen (6)." In Pennsylvania, though infants may be bound

to apprenticeship under the usual checks (c), yet, it has been

held (d), that an infant could not be bound by his father or

guardian, as a servant to another; while in Massachusetts, their

statute law concerning apprentices, does not make void all con-

tracts binding the minor to service, that are not made in con-

formity to the statute. It has been held (e), that the father

may, at common law, bind his infant son to service, and the

contract will be good, independent of the statute. This doctrine

is contrary to the English law, and to the construction of the

(rt) Slatntes of Connecticut, 1838, p. 413. In North Carolina, under the act
of 1762, the county court may bind out poor orphan children and illegiti-

mate children until 21 years of age in males, and 18 in females, as appren-
tices, and the master is to teach them to read and write, and at the expira-
tion of the apprenticeship, to pay them the like allowance, as is by law ap-
pointed for servants, by indenture or custom. The binding must be by in-

denture; and the statute had in view the English regulations in the statutes
ot 5 and 43 Eliz. Though all the regulations be not precisely followed, the
deed is only voidable by the parties. This is the general rule. Petersdorff^s

Abr. tit. Apprentice, B, ch. 3. 13 Johns. Rep. 245; nor does a mere abandon-
ment of service by the apprentice avoid it. Down r. Davis, 4 Dev. Rep. G4.

This is also the English rule. 6 Mod. Rep. 69. 6 Term Rep. 652. 16 East's
Rep. 13, 27. 3 iMaule d- Sehc. 189.

(6) 4 Greenleaf's Rep. 36, 40. Revised Laws of Illinois, edit. 1833, p. 68.

This is the rule in Ohio, and the indenture of service is to be executed by
the father, or, in case of his death or incapacity, by the mother, or by guard-
ians appointed for infants under 12 or 14, or by the trustees of the town, as
the case may be; and it does not seem to require that the infant should join
in the execution of the indenture. Statutes of Ohio, 1824. In Connecticut,
the statute requii-es that the minor's assent should be expressed in the in-
denture, by subscribing the same, when bound by the ])Arent or guardian,
as an apprentice to learn some trade or profession. Males may be bound
till 21, and females till 18. Revised Statutes of Connecticut, 1821. If the
guardian, in Ohio, binds out the infant, until 18 or 21, the court of common
pleas must approve of the terms. Chase's Statutes of Ohio vol. ii. p. 1318.
Under the English statute of 5 Eliz., an indenture of apprenticeship, for a
less period than 7 years, is voidable at the election of the parties, and not
otherwise. Kex v. Inhabitants of St. Nicholas, Burr. S. C. 91. Gray i\

Cookson, 16 Easfs Rep. 13.

(c) Commonwealth v. Van Lear, 1 Serf/. & Rawlc, 248. Commonwealth ?•.

Moore, 1 Ashmead's Rep. 123. Guthrie v. Murphy, 4 Watts, 80. Purdon's
Dig. 58, 60.

(d) Kepublica v. Keppell, 2 Dalt. Rep. 197. But see Contra, 1 *S'. tO R. 252.
1 Browne, 275.

ie) Day v. Everett, 7 Mass. Rep. 145.
" It is a good defence to an action against a father on his covenant that

the master has abandoned the trade, or driven the apprentice away by his
cruel treatment. 4 Mass. 480; 2 Pick. 357.
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statute of New York, and to the rale in Pennsylvania; and it has

been questioned in the ease of the United States v. Bainbridge (a).

It was decided in that last case, that the father could not bind

his infant son, without his consent, to military service, and that

where his enlistment has been held valid, it was by force of the

statute authority of the United States. In Louisiana, a minor

may be bound to serve as an apprentice to learn some art or trade,

with the consent of the parent, or tutor, or parish judge, and the

time expires at the age of eighteen in males, and fifteen in females.

The contract is made before a notary, and read to, and signed by

the parties {bY'\ The master may correct his apprentice, with

moderation, for negligence or misbehaviour (c).'^ Whether an in-

dented apprentice can be assigned by one master to an-

[ * 265 ] other, is a *question which does not seem to have been

definitively settled (d). It was concluded, in the case

[a) 1 Mamn's Rep. 71.

(6) Civil Code of Louisiana, art 158—167.

(f) Ihid. Commonwealth r. Baird, 1 Ashmead\s Penn. Bep. 267, S. P.

[d) The better doctrine is, that an apprentice cannot, without his consent,

be transferred or assigned by his master. Haley v. Taylor, 3 Dana's Ken. R.
222. But in Pennsylvania, by statute, executors and administrators, and
ev6n the master, may, under certain circumstances, assign over the appren-

tice. Purdon^s Dig. 60. The New York statute allows the contract made
by an infant coming from a foreign country, and binding himself to service,

to be assigned by the master, under certain checks; and generally the con-

tracts for service as clerk, apprentice, or otherwise, may be assigned upon
the death of the master, by his executors or administrators, with the assent

of the apprentice, and Avithout it, under the orders of the general sessions

of the peace. N. Y. Revised Statutes, vol. ii. p. 156, sec. 14; p. 160, sec. 41,

42. The Massachusetts Revised Statutes of 1835, (and which appear to me to

be an excellent sample of clear, brief, temperate, and judicious codification,)

declare that minors may be bound as apprentices or servants, females until

18, or marriage, and males until 21, by the lather; or if dead or incompetent,

by the mother or lawful guardian, and if illegitimate, by the mother. If

they have no competent parent or guardian, they may bind themselves, Avith

the approbation of the select men of the town. Minors above 14 are to tes-

tify their assent by signing the indenture. The overseers of the poor may
bind the children of paupers. The court may discliarge the apprentice irom

his service, or the master from his contract, for good cause. The death of

the master discharges the apprenticeship, and the right ot the father to as-

sign or contract for the services of his children during their minority, is

saved.
" The contract need not specify the particular trade; it is sufficient if it

is a contract to teach such manual occupation or business as is best suitable

to the infant. Barb. N. Y. 309; 1 Sandf N. Y. 672.
'' The master cannot dismiss the apprentice except with the consent of all

parties. 1 Sergt. ^ K. (Pa.) 330; 12 Pick. (Mass.) 110; or with the sanction

of some competent tribunal, 2 Pick. (Mass.) 451; 8 Conn. 14; 1 Bail. (S. C.)

209; even though he be guilty of theft or be incapable of service by reason

of an incurable illness. 2 Pick. (Mass.) 451; 1 Barn. & C. 460.
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of Nickeraon v. Howard (a), that such an assignment might be

good, by way of covenant between the masters, though not as

an assignment to pass an interest in the apprentice. As was

observed by Lord Mansfield (6), though an apprentice be not

strictly assignable, nor transmissible, yet if he continue with his

new master, with the consent of all parties, and his own, it is a

continuation of the apprenticeship.'* The master is entitled to

the wages and fruit of the personal labour of the apprentice,

while the relationship continues, and the apprentice is in his ser-

vice; and there are cases which give the master a right to the

wages or earnings of the apprentice, while in another's service,

and with or without his master's license, and even though the

trade or service be different from that to which the apprentice is

bound (c).'' But Lord Hardwicke declared, in the case before

him, that if the master had not done his duty with the apprentice,

and had been the unjustifiable cause of his pursuing a

different course of life, he would grant relief in *equity [
* 266 ]

against the master's legal claim to his earnings.'^ Upon

{a) 19 Johns. Bep. 113. See, also, Caister v. Eccles, 1 Lord Raym. 683. In
the case of the Commonwealth v. Van Lear, 1 Serg. & Eawle, 248, the assent
of both father and apprentice was held to be requisite under the statute law
of Pennsylvania, to a valid assignment of the articles of apprenticeship.

(6) The King v. The Inhabitants of Stockland, Douff. Rep. 70.

(c) Hill r. Allen, 1 Vescy, 83. Barber v. Dennis, Mod. Rep. 69. Lightly
?'. Clouston, 1 Taunt. Rep. 112. Hargg. Co. Litt. 117 a, note. If an appren-
tice runs av^ay, and enters into another's service, 4:is gains belong to the
master from whom he deserted, though prize money earned in a ship oi war
forms, in England, an exception. Carsan v. Watts, 3 Doug. Rep. 350. The
master of an apprentice is bound to pay for medical attendance on the ap-
prentice, from the nature of the relation between them. It is not so in the
case of hired servants, and even the father is only bound when the services

have been rendered at his instance. Early ?;. Craddock, 4 RandolpWs Rep.
423. By the English cases, the better opinion Avould seem to be, that the
master is not liable for medical assistance to his hired servants. Newby i\

Wiltshire, 4 Doug. Rep. 284. Wennall v. Adney, 3 Bos. cO Pull. 247. Contra,

Lord Kenyon, in Scarmau v. Castell, 1 Esp. N. P. Cas. 270.
'* At common law they cannot be assigned. 5 Binji. (Pa.) 423; 18 Ala. N.

S. 99; 3 Keble, 519. As to the apprentice continuing with his new master,
see further 5 Cow. (N. Y.) 363; 2 Bail. (S. C.) 93. In Pennsylvania and
other states such assignment is regulated by statute. 1 Sergt. tS: K. (Pa. ) 249,
supra; Commonwealth v. Jones, 3 Id. 161; 6 A^t. 430. As to Massachusetts,
see Kev. Stats, of 1835.

'^ If the apprentice is employed by a third person, without his master's
knoAvledge, the latter is entitled to his wages. 6 Johns. (N. Y. ) 274: 3 N.
H. 274; 7 Me. 457; 2 Aik. ^Vt.) 243. In an action for harboring or enticing an
apprentice away it must be proved that the defendant knew he was appren-
ticed. 1 Wend. (N. Y.) 376; 1 Gilm. (Va.) 46; 5 Ired. (N. C.) 216; 2 Harr.
&G. (Md.) 182.

'" The apprentice is entitled to payment for extraordinary services when
promised by his master. 1 Am. Law Jour. 308; 1 Whart. (Pa.) 113. And
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the death of the master, the apprenticeship is essentially dis-

solved, for the end and design of it, as a personal trust, ceases;

but the assets in the hands of the representatives of the master,

are chargeable with the necessary maintenance of the infant

apprentice (a)."

{a) The King v. Peck, 1 Salk. Rep. 66. Baxter v. Burfield, Sir. Rep. 1266.

It has been held, in Versailles v. Hall, 5 3Iiller\s Louis. Rep. 266, that the
contract of apprenticeship was personal, and not susceptible of alienation

without the consent of all the parties concerned, and, consequently, that
it ceased on the insolvency, as well as death of the master, inasmuch as

his character and disposition entered into the consideration of the contract.

This relation of master and apprentice was, in its original spirit and policy,

an intimate and interesting connection, calculated to give the apprentice a
thorough trade education, and to advance the mechanic arts in skill, neat-

ness and fidelity of v^^orkmanship, as well as in the facility and utility of their

application. The relationship, it duly cultivated under a just sense of the
responsibility attached to it, and with the moral teachings which belong to

it, will produce parental care, vigilance, and kindness on the part of the mas-
ter, and a steady, diligent, faithful, and reverential disposition and conduct,
on the part of the apprentice.

In taking leave of the extensive subject of the domestic relations, I cannot
refrain from acknowledging the assistance I have received from the work of
the late Chief Justice Keeve on that title. That excellent lawyer and ven-
erable man has discussed every branch of the subject in a copious manner;
and though there is some want of precision and accuracy in his references to

authority, and sometimes in his deductions, yet he every where displays the
vigour, freedom, and acuteness of a sound and liberal mind.

under peculiar circumstances when no agreement was made. 2 Crauch, 240,
270. But see 1 Whart. nhi supra.

^^ In Vermont, under Kev. Stat. 1839, p. 347, the county court has power to

discharge an apprentice when the master is charged with a breach of cove-
nant. In New York, under 3 Rev. Stat. (5th edit.) 253, the power is exercised
by the general sessions of the peace or two justices. In Pennsylvania, when
the conduct of the ma.ster is injurious to the morals or mind of the infant,

the court of general sessions may exercise the power. See Commonwealth v.

K. 24.
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LECTURE XXXIII

OF CORPORATIONS.

A CORPORATION is a franchise possessed by one or more indi-

viduals, who subsist as a body politic, under a special denomina-

tion, and are vested, by the policy of the law, with the capacity

of perpetual succession, and of acting, in several respects, how-

ever numerous the association may be, as a single individual.

The object of the institution is to enable the members to act

by one united will, and to continue their joint powers and pro-

perty in the same body, undisturbed by the change of members,

and without the necessity of perpetual conveyances, as the rights

of members pass from one individual to another. All the indi-

viduals composing a corporation, and their successors, are con-

sidered in law but as one moral person, capable, under an arti-

ficial form, of taking and conveying property, contracting debts

and duties, and of enjoying a variety of civil and political rights.

One of the peculiar properties of a corporation, is the power of

perpetual succession; for, in judgment of law, it is capable of

indefinite duration. The rights and privileges of the corpora-

tion do not determine, or vary, upon the death or change of any

of the individual members. They continue as long as the cor-

poration endures. It is sometimes said, that a corporation is an

immortal, as well as an invisible and intangible being. But the

immortality of a corporation means only its capacity to take in

perpetual succession so long as the corporation exists. It is so far

from being immortal, that it is well known, that most of

the private corporations recently created by statute *are [
* 208]

limited in duration to a few years. There are many
corporate bodies that are without limitation, and consequently,

capable of continuing so long as a succession of individual mem-
bers of the corporation remains, and can be kept up.

It was chiefly for the purpose of clothing bodies of men in suc-
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cession, with the qualities and capacities of one single, artificial,

and fictitious being, that corporations were originally invented,

and, for the same convenient purpose, they have been brought

largely into use. By means of the corporation, many individuals

are capable of acting in perpetual succession like one single indi-

vidual, without incurring any personal hazard or responsibility,

or exposing any other property than what belongs to the corpora-

tion in its legal capacity.

I. Of the history of corporations.

Corporations were well known to the Roman law, and they ex-

isted from the earliest periods of the Roman republic (a). It

would appear, from a passage in the Pandects (6), that they were

copied from the laws of Solon, who permitted private companies

to institute themselves at pleasure, provided they did nothing

contrary to the public law. But the Romans were not so indulg-

ent as the Greeks. They were very jealous of such combinations

of individuals, and they restrained those that were not specially

authorized; and every corporation was illicit that was not or-

dained by a decree of the senate, or of the emperor (c). Collegia

l/cita, in the Roman law, were like our incorporated companies,

societies of men united for some useful business or purpose,

with power to act like a single individual; and if they abused

their right, or assembled for any other purpose than

[
* 209 ] that expressed in their charter, *they were deemed il-

licita, and many laws, from the time of the twelve tables

down to the times of the emperors, were passed against all illicit

or unauthorized companies {d). In the age of Augustus, as we

are informed by Suetonius (e), certain corporations had become

nurseries of faction and disorder, and that emperor interposed, as

Julius Csesar had done before him (gr), and dissolved all but the

ancient and legal corporations— citnc^a collegia, prceter antiqui-

tu8 constituta distraxit. We find, also, in the younger Pliny {h)

{a) They were known to the twelve tables, for that early code allowed
jnivate companies to make their own by-laws, provided they were not in-

consistent with the public law. Vide mpra, vol. i. p. 524, Table 8th.

(b) Difl. 47, 22, 4.

{(•) J>i'(j. 47. 22, 3, 1.

(d) Tayhr^s Elements of tfie Civil Law, p. 567—570.

(e) Ad. Aug. 32.

Ig) Suet. J. Oesar, 42.

(h) Epid. b. 10. Letters 42, 43.
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a bingular instance of the extreme jealousy indulged by the

Roman government of these corporations. A destructive tire in

Nicomedia, induced Pliny to recommend to the Emperor Trajan,

the institution, for that city, of a fire company of 150 men, {col-

legium fabrorum^) with an assurance, that none but those of that

business should be admitted into it, and that the privileges granted

them should not be extended to any other purpose. But the em,

peror refused the grant, and observed, that societies of that sort

had greatly disturbed the peace of the cities; and he observed,

that whatever name he gave them, and for whatever purpose they

might be instituted, they would not fail to be mischievous.

The powers, capacities, and incapacities of corporations, under

the English law, very much resemble those under the civil law;

and it is evident, that the principles of law applicable to corpora-

tions under the former, were borrowed chiefly from the Roman
law, and from the policy of the municipal corporations established

in Britain and the other Roman colonies, after the countries had

been conquered by the Roman arms. Under the latter system,

corporations were divided into ecclesiastical and lay, civil and

eleemosynary. They could not purchase, or receive donations of

land, without a license, nor could they alienate without

just cause. These restraints *bear a striking resem- [ * 270 ]

blance to the mortmain and disabling statutes in the Eng-

lish law. They could only act by attorney; and the act of the

majority bound the whole; and they were dissolved by death, sur-

render, or forfeiture, as with U3 (a). Corporations or colleges for

the advancement of learning, were entirely unknown to the an-

cients, and they are the fruits of modern invention. But, in the

time of the latter emperors, the professors in the different sciences

began to be allowed regular salaries from the government, and to

become objects of public regulation and discipline. By the close

of the third century, these literary establishments, and particu-

larly the schools at Rome, Constantinople, Alexandria, and Berv-

tus, began to assume the appearance of public institutions. Privi-

leges and honours were bestowed upon the professors and students,

and they were subjected to visitation and inspection by the civil

and ecclesiastical powers (6). It was not, however, until after

(a) 1 Brown^s Civil and Adm. Law. 1 42—148. Wood^s Irifit. of the Civil Law, p.
]34.

{b) 1 Bro. Civil Law, 151, 162, 163, 164.
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the revival of letters, or, at least, not until the 13th century, that

colleges and universities began to confer degrees, and to attain

some portion of the authority, influence, and solidity, which they

enjoy at the present day (a). The erection of civil or municipal

corporations, for political and commercial purposes,took place in the

early periods of the history of modern Europe. Nor were they un-

known to the ancient Romans, for their dominion was composed of

numerous cities or municipal corporations (b). Cities, towns, and

fraternities, were invested with corporate powers and privileges,

and with a large civil and criminal jurisdiction. These immunities

were sought after from a spirit of liberty as well as of monopoly,

and created as barriers against feudal tyranny. They afforded

protection to commerce and the mechanic arts, and formpd some

counterpoise to the exorbitant powers, and unchecked rapacity of

the feudal barons (c). By this means, order and secu-

[*271] rity, industry, *trad^, and the arts, revived in' Italy,

France, Spain, Germany, Flanders, and England; and

to the institution of civil corporations, with large charter privi-

leges, may be attributed, in some considerable degree, the intro-

(a) Ibid. 151, 152, note.

(ft) The history of the conquest of the world by Eome, says M. Gnizot, in

his History of Civilization in Europe, edit. Oxford., p. 42, is the liistory of the
conquest and foundation of a vast number of cities. In the Roman world,

there was, as to Europe, an almost exclusive preponderance of cities, and an
absence of country populations and dwellings. It was a great coalition of
municipalities, once free and independent, and whose powers upon their con-

quest were transferred to the central government and municipal sovereignty

of Kome.
(c) Hallam on the Middle Ages, vol. i. p. 165—171, 303, 304. The corpora-

tion of the city of London had its privileges and the rights of its freemen,
secured by a provision in magna charta. It is stated in GlanviUe, b. 5, ch. 5,

that if a villein remained for a year and a day in any privileged town, which
had franchises by prescription or charter, he became thenceforward a free

member of the corporation. See, also, Bracton. lib. 1, ch. 10, sec. 3, fol. 6, b.

Oueof the lawsof William the Conqueror was to the same effect, and this custom
prevailed equally in France and Scotland, and boroughs everywhere became
the cradles of freedom. Lord Coke, {Co. Lift. 137, b.,) says that manumis-
sion, among other significations, meant the incorporating of a man to be free

of a company or body politic, as a freeman of a city, or burgess of a borough.

Messrs. Merevvether and Stephens, in their Histoi-y of Boroughs and Municipal

Corporations in the United Kingdom, vol. i. Int., London, 1835, contend, that

there were no municipal incorporations until the reign of Henry IV., though
boroughs existed in Englaud from the earliest period; and the burgesses were
the permanent, free, and privileged inhabitants and householders sworn
and enrolled at the court leet. The terms corporation and hodg corporate first

appear in the reign of Henry IV. , in any publi(^ document. The first charter

of incorporation to a municipal body, was granted under Heury VI. After-

wards, under Edw. IV., the doctrine was first advanced in the common pleas,

that tile existence of corporations might be inferred from the nature of the

grant, without words of incorporation. Hid. Int. 34.
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ductiou of regular government and stable protection, after Europe

had for many ages, been deprived by the inundation of the bar-

barians, of all the civilization and science which had accompanied

the Roman power (a).

But although corporations were found to be very beneficial in

the earlier periods of modern European history, in keeping alive

the spirit of liberty, and in sustaining and encouraging the ef

forts for social and intellectual improvement, their exclusive

privileges have too frequently served as monopolies, checking

the free circulation of labour, and enhancing the price of the

fruits of industry. Dr. Smith (6) does not scruple to consider

them, throughout Europe, as generally injurious to the freedom

of trade, and the progress of improvement (c). The propensity,

in modern times, has, however, been to multiply civil corpora-

tions, especially in these United States, where they have in-

creased in a rapid manner, and to a most astonishing extent.

The demand for charters of incorporation is not merely for mu-

nicipal purposes, but usually for the more private and special

object of assisting individuals in their joint stock operations and

enterprising efforts, directed to the business of commerce,

manufactures, and the various details of internal improvement

This branch of jurisprudence becomes, therefore, an object of

curious as well as of deeply interesting research. The multipli-

cation of corporations, and the avidity with which they are

sought, have arisen in consequence of the power which a large

(rt) Smithes Inquiry into the Wealth of Nations, vol. i. p. 395—401. Roheri-

son's Charles F., vol. i. p. 31, 34. Hallnm on the Middle Ages, vol. ii. p. 78

—

80. PrescotVs History of Ferdinand & Imbella, vol. i. Int. p. 14—18, 53—p6.

The Castilian cities in Spain anticipated the cities in Italy, France, England,
and Germany, in the acquisition of valuable privileges and jurisdictions.

(6) Inquiry, vol. i. p. 62, 121, 130, 132, 139, 462.

(c) The monopoly or restrictive system which protected the industry of
privileged individuals, by confining the exercise of business as traders, man-
ufacturers and mechanics, to persons licensed, or had undergone apprentice-

ships and examinations, destroyed free competition and perfection in the
mechanic arts. The policy still prevails in many parts of continental En-
rope, and in considerable vigour in Sweden. Laing^s Travels in Surden,
1838. In England, the Statute Concerning Monopolies o( 21 5. 1, c. 3, which
was a magna charta for British industry, Avas a declaratory act, and declared
that all monopolies and all licenses, charters, grants, letters patents, &c.,

''to any persons or bodies politic for the sole buying, selling, making, work-
ing, or using of any thing within the realm." were unlawful and void, with
the exception ot patents for 21 years for inventions, &c., and of vested cor-

porate rights,, relative to trade. This statute, said Mr. Hume, contained a
noble principle, and secured to every subject, unlimited freedom of action,

provided he did no injury to others, nor violated statute law.

23 VOL. II. KENT. 353
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aud consolidated capital gives them over business of every kind
;

and the facility which the incorporation gives to the management

of that capital, and the security which it affords to the persons

of the members, and to their property not vested in the

[ * 272 ] corporate *stock. The convention of the people of New
York, when they amended their constitution, in 1821, en-

deavoured to check the improvident increase of corporations by

requiring the assent of two-thirds of the members elected to each

branch of the legislature, to every bill, for creating, continuing, al-

tering, or renewing, any body politic or corporate (a).^ Even this

(«) This provision only applies to private, and does not apply to public

or municipal corporations. Nelson, Ch. J,, in the case of the People v. Mor-
ris. 13 Wendell, 325. The constitution of Michigan, also requires the assent

of two-thirds of the members of each house of the legislature to every act of
incorporation.

The construction of the restrictive clause, in the constitution of New York,
received a learned discussion and great consideration, in the cases of Warner
V. Beers, President of the North American Trust and Banking Company, and of

Bolander v. Stevens, President of the Bank of Commerce in New York. Those
institutions were voluntary associations of individuals formed under the
provisions of the act of New York, of April 18th, 1838, entitled "an act to

authorize the business of banking." and which act allowed the voluntary
creation of an indefinite number of such associations, at the pleasure of any
persons who might associate for the purpose upon the terms prescribed by
the statute. The great question raised in those cases was, whether these

institutions were corporations within the purview of the constitution, re-

quiring the assent of two-thirds of the members elected to each branch of
the legislature, to every bill creating any body politic or corporate ; and
the statute in that case did not appear to have been passed, and did not in

fact pass by such an enlarged majority. The decision cf the court of errors,

on a writ of error ftom the supreme court, on the 7th of April, 1840, was
that the banking act was constitutionally passed, though it did not receive

the assent of two-thirds of the members elected to each branch of the legis-

lature, and that the associations formed under the act were not bodies poli-

tic or corporate within the meaning of the constitution. It seemed to be
admitted, in the opinions given, that the restrictive clause had not answered
the policy which dictated it. It was considered that the spirit and mean-
ing of the restrictive clause, was to guard agaitist the inciease of joint stock

corporations for banking and other purposes of trade and profit to the cor-

porators, with exclusive privileges, not enjoyed by the citizens at large

—

that although those banking associations had many of the distinguishing

characteristics of corporations, they did not come within the true legal in-

terpretation, and still less within the spirit and design of the restrictive

clause. The statute conferred the power of free banking, and did not create

any monopoly, nor secure to any association, privileges which might not be

enjoyed in the vsame manner by all others, nor place them beyond the entire

control of the legislature.
' In Green v. Graves, 1 Dougl. 351 ; Farmers' Bank v. Troy City Bank,

Id. 457, so much of the Michigan statute to "organize and regulate banking
associations" (Sess. Laws, 1837, p. 7G), as purports to confer corporate^

riglits upon corporations organized under it, was held to be in violation of

the 2d section of the 12th art. of the constitution of the state, which declares

that, " the legislature shall pass no act of incor])oration unless with the as-

sent of at least two-thirds of each house ;" and is therefore void.
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provision seems to have failed in its purpose, for in the session of

1828, being the first session of the legislature, under operation of

this check, there were thirty-nine new private companies incorpo-

rated, besides numerous other acts, amending or altering charters.

The various acts of incorporation of private companies, for bank-

ing, manufacturing, literary, charitable and insurance purposes
;

for turnpike and rail-roads and toll- bridges; and for many other ob-

jects, upon which private industry, skill, and speculation, can be

freely and advantageously employed, constitute a mighty mass of

charters, which occupy a large part of the volumes of the statute

law in almost every state (a).^ All these incorporations are con-

fa) The laws of Massachusetts j^ive the greatest facility to the creation of
bodies politic and corporate. "When any lands, wharves, or other real es-

tate, are held in common by five or more proprietors, they may form them-
selves into a corporation." Revised Siaiutcs of 1835, part 1, tit. 18, ch. 43,

sec. 1. So, in New York, by statute in 1811, (and which is still in iorce.)

manufacturing corporations may be created by the mere association of five

or more persons filing a certificate designating their name, capital, object

and location. A similar law was passed in Michigan and in Conne(;ticut in

1837. The increase of corporations, in aid of private industry and enter-

prise, has kept pace in every part of our country with the increase of wealth
and improvement. The Massachusetts legislature, for instance, in the ses-

sion of 1837, incorporated upwards of seventy manufacturing associations,

and made perhaps forty other corporations relating to insurance, roads,

bridges, academies, and religious objects. And in 1838, the legislature of
Indiana authorized any twenty or more citizens of any county, on three

Aveeks previous public notice, to organize themselves and become an agricul-

tural society with corporate and politic powers; and the inhabitants of any
and every town or village may incorporate themselves for th.e institution

and management of a public library. In Pennsylvania, the courts of quarter
sessions, with the concurrence of the grand jury of the county, may incorporate

towns and villages. Purdon\s Dig. 130. and literary, charitable or religious

associations and fire companies, may be incorporated under the sanction of
the supreme court. Ih. 168, 172.

^ The constitution ot New York gives the legislature full discretion in

creating corporations, other than banks, by special charter, and the courts

cannot review this power. U. S. Trust Co. v. Brady, 20 Barb. 119. The
question, whether a special act is necessary for the incorporation of a com-
pany or not, rest with the legislature, and is in their discretion. People v.

Bowen, 21 N. Y. 517. Where the legislature have under the provisions of
the constitution created a corporation by special act, their discretion or judg-
ment cannot be reviewed by the judicial power and declared unconstitutional.

Mosier r. Hilton, 15 Barb. 657.

In Anderson r. Alexander, 7 Am. Law Reg. 173, it was decided that an
association of individuals for the purpose of banking not in pursuance of
any statute law is illegal, as under the constitution of Indiana no bank of
issue can be established except a state bank, and free and private institutions

under the general banking law of the state. The organization and conduct
of national banks is now mostly regulated by act of Congress of June 3d,
1864. 13 U. S. Stat, at Large,' 99.

The first section of the New York constitution of 1846, art. 8, provides
for the formation of corporations under general laws, and for the altering or
repealing thereof from time to time. For further information respecting*
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tracts between the government and the company, which cannot

ordinarily be afifected by legislative interference; and it has ac-

cordingly been attempted to retain a control over these private

the statutes relating to the constitution of corporations, see Abbott's Digest
of the Law of Corporations, title Constitution.

It has been held in Wisconsin that the banking laws of that state cannot
be changed except by the vote of the people. Van Steenwyck v. Sackett, 17
Wis. 645; Brower v. Haight, 18 Wis. 102. In the matter of the Bank ol

Dansville, 6 Hill, 370, it was held that the court had no power to set aside
an election of trustees or directors of a New York banking association. They
mav be removed at the pleasure of the associates.

In Gillett r. Campbell, 1 Den. 520, it was held that section 8, 1 N. Y. Rev.
Stat. 591 (which affects the assignment of the assets exceeding $1000), only
extends to moneyed corporations which are by their charters subject to the
management of a board ol directors, trustees or other officers. See further

(iillett V. Moody, 3 Const. 479.

By the act of 1840, no banker can issue or put in circulation a bill or note
unless the same be payable on demand, and without interest. In Safford v.

Wyckoff, 1 Hill, 11, it was decided that banking associations are by impli-

cation forbidden to issue negotiable drafts, and no action lies against an en-

dorser of such paper. In Smith v. Strong, 2 Hill, 2d, it was decided that

negotiable paper in whatever form issued by institutions under the general

banking law, except with the sanction of the comptroller, is a fraud upon
the statute and the public. See act of 1840, N. Y. Laws, 3840, 30 , ch. 363,

^ 4. See further Root v. Wallace, 4 McLean, 8; Root v. Goddard, 3 Id. 102;

Weed V. Snow, 3 Id. 265; Piatt v. Little Auth. N. P., 2d ed. 358; Bank of

Chillicothe v. Dodge, 8 Barb. 233; Bank of Commissioners v. St, Lawrence
Bank, 7 N, Y. (3 Seld.) 513; Swilt u. Beers, 3 Den. 70; Leavitt v. Blatch-

ford. 17 N, Y, 521; Hayden v. Davis, 3 McLean, 276; Tyleyr, Yates, 3 Barb.

222; Ontario Bank v. Shermerhorn, 10 Paige, 109,

In American Ins. Co. r. Oakley, 9 Paige, 496, it is said to be presumed
that the president of a bank has power to sue for the collection of its funds, and
to appoint an attorney. See, also, Mumford r. Hawkins, 5 Den. 355. If or-

ganized imder the act of 1838 (N, Y.), it may be sued in its president's name.
Delafield v. Kinnej-, 24 Wend. 345, and s»»e Odgensburgh Bank r. Van Rens-

selear, 6 Hill, 240, and compare Hunt v. Van Alstan, 25 Wend, 605. As to

what is a bank see Bank for Savings v. The Collector. 3 Wall. 495; Selden r.

Equitable Trust Co., 94 U, S, 419; O. & W. T. I. Co. v. Rathburn, 4 L. & E.

Rep. 650; German Savings and Loan Association v. Oulton, 14 Int, Rev.

Rec.138. Act of Congress ofJuly 13, 1869, ^ 9, 14 U. S. Stat, at Large, 115, and
Abbott's National Digest, title Banking, page 325 (1884 ed.), as to the sta-

tutory provisions for their formation and regulation.

Whether solvent stockholders are liable to pay more on account of the in-

solvency of others, or because the corporation owned part of the stock, see

Crease v. Babcock, 10 Mete, 525; Erickson v. Nesmith, 46 N. H. :>71. The
cori)oration is a necessary party to a suit to enforce individual liability.

Bogardus v. Rosendale Manufacturing Co., 7 N. Y, (3 Seld.) 147. In Knowl-
tou V. Ackley, 8 Cush. 93, the only remedy against stockholders of a manu-
facturing company who are jointly and severally liable is either by way of

attachment against their persons or property or execution against the cor-

poration or by bill in equity, they cannot bo made liable at law on a con-

tract nuide with the corporation. See, also, Harris r. Dorchester, 23 Pick.

112. In llarger v. M'Culloch, 2 Den. 119, it has been held that where

stockholders are jointly and severally liable they are i)rincipal debtors and

not sureties, and the creditors' extension of time to one does not release tin*

other. The person whose name stands on the books of the corjxuat ion as

stockholder is liable though Ik; has transferred it, and he cannot S(>t up his

defence showing that he holds it as trustee for the purchaser. Muuu r. Cur-
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incorportions, by a clause, now usually inserted in the acts of

incorporation, that "it shall be lawful for the legislature, at any

time thereafter, to alter, modify, or repeal the act" (a). AVith

this general view of the rise and progress of corporations, I shall

proceed to a more particular detail of the general principles of

law applicable to the subject (b).

(a) In Massachusetts there is a standing statute provision, that every act

of incorporation, which should be thereafter passed, shall at all times be

subject to amendment, alteration, or repeal, at the pleasure of the legisla-

ture, unless there should be in the same act an exj^ress provision to the

c<mtrary. Act of 1830. Revised Statufes of 1835.

(6) There hi\s been a disposition in some of the states, to change, in an
essential degree, the character of incorporated companies, by making the

members personally responsible in certain events, and to a qualified extent,

for the debts of the company. This is intended as a check to improvident
conduct and abuse, and to add to the general security of creditors; and the
policy has been pursued to a moderate and reasonable degree only, in Rhode
Island, New York, Maryland, and South Carolina. But in Massachusetts,

by a series of statutes, passed in 1809, 1818, 1822, and 1827, an unlimited
personal responsibility Avas imposed upon the members of manufiicturing
corporations, equally as in the case of commercial partnerships. The wi.sdom
of the policy has been strongly questioned; {Amer. Jurist, vol. ii. p. 92', art.

6. Ibid. vol. iv. p. 307;) and, on the other hand, it has been supported by
high authority; (Parker, Ch. J., 17 iVass. Rep. 334;^ and whether it be well

or ill founded, it is admirably well calculated to cure all undue avidity for

charters of incorporation. This unlimited personal responsibility was re-

strained by statute, in 1828, and the responsibility applied only in the case
of banks to the stockholders at the time the charter expires. They are made
liable in their individual capacities, for the payment and redemption of all

rie. 2 Barb. 294, see, also. Bank of Holyoke v. Burnham. 11 Cnsh. 183.

Where there is a provision that the direct<irs shall be liable, lor excess debts,

in their private and individual capacity, they are liable jointly and nor sev-

erally. Banks v. Darden, 18 Ga. 318. For their position under 1 N. Y.
Rev. Stat. 602, which provides that they shall be liable in case the debts ex-
ceed three times its paid stock, see Tallmadge r. Fishkill Iron Co., 4 Barb.
382, As to the nature of an action to enforce the personal liability of a cor-

poration imposed by its charter upon its officers for failing to perform a duty,
see Merchants' Bank of New Haven v. Bliss. 1 Rob. 391, and see contra

Neal V. Moultrie, 12 Ga. 104. And as to jurisdiction of the courts of one
state over those of another to enforce such liability. Bird v. Hayden. 1 Rob.
383. As to the liability of members being limited to those who were such
at the time of action brought and not including the estates of prior deceased
members. Child t:. Coffin, 17 Mass. 64; Middletown Bank v. Magill, 5 Conn.
57; Marcy r. Scott, 17 Mass. 330. In Moss v. Oakley, 2 Hill, 2()5; Judson
V. Rossie Galena Co., 9 Paige, 598; Chesley v. Pierce, 32 N. H. 388, it was
held that only those who were stockholders at the time the contract was
made, and not those who were stockholders at the time the action was
brought, are liable upon the contract. But see, under the New York Banking
Laws, Case of Empire City Bank, 8 Abb. Pr. 192; and under the New York
Manufacturing Companies Acts, 1811, Cushman r. Sheppard, 4 Barb. 113,
were the contrary is held. See further Curtis v. Harlow, 12 Mete. 3. The
liability does not extend to unauthorized acts of Ihose who exceed the limits
of the powers. Kearney v. Buttles, 1 Ohio St. :;G2.

By the common law corporations have power to take property by devise.
Re McGraw's Estate, 19 N. Y. S. R. 392.
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[
* 273] * II. Of the various kinds of corporations^ and how

created.

Corporations are divided into aggregate and sole (a). A cor-

poration sole consists of a single person, who is made a body cor-

porate and politic, in order to give him some legal capacities and

advantages, and especially that of perpetuity, which, as a natural

person, he could not have. A bishop, dean, parson, and vicar, are

given in the English books as instances of sole corporations; and

tbey and their successors in perpetuity take the corporate pro-

perty and privileges ; and the word successors is generally as neces-

sary for the succession of property in a corporation sole, as the

word heirs is to create an estate of inheritance in a private indi-

vidual (6). A fee will pass to a corporation aggregate, without

the word successors in the grant, because it is a body, which, in

its nature, is perpetual; but, as a general rule, a fee will not pass

to a corporation sole, without the word successors, and it will con-

tinue for the life only of the individual clothed with the corpor-

ontstanding bills. This provision was continued by the Massachusetts Re-
vised Statutes of 1835, and it has been essentially adopted by statute in

New Hampshire in 1837. in respect to manufacturing corporations. Persons
holding stock in corporations as trustees for others, are specially exempted from
personal responsibility. Act of Mass. 1838. In Percy t'. Millauder, 20 Martin\^
Rep. 68. Directors of a bank are held personally responsible to the stock-
holders for gross negligence, or wanton disregard of duty. See note 2, ante.

In England, the statute of 4 and 5 William IV., ch. 94, reciting 6 Geo. IV.,

ch. 91, by which the king was enabled to render the members of any cor-

poration thereafter created, individually liable for its contracts, enacted that

the king, after three months' notice in the gazette of his intention, might,
by letters patent, grant to any company, or association, for any trading, char-
itable, literary, or other purpose, corporate ]X)wers, subject to such conditions
for the prevention of abuses in the management of their affairs, the security
of creditors, and the protection of the public, as the king may see fit to im-
pose; but no execution upon any judgment or decree to issue without special

leave of the court, after notice of the persons to be charged, nor after the ex-
piration of three years after such person shall have ceased to have been a
member of the company. In New York, not only manufacturing incorix)ra-

tions, under the general act of March 22d, 1811, ch. (>7, but in several of the

charters of fire insurance companies, there is a provision, that in respect to

debts of the company contracted before the corporation expires, the persons
comp sing the corporation at the time of its dissolution, .shall be individually

resi)onsible to the extent of their respective shares in the funds of the com-
I)any. By this means a stockholder, according to some recent deoisi<ms, in-

curs the risk, not only of losing the amount of stock subscribe*!. ])ut to be
liable for an equal sum, provided the debts due at the time of the dissolution

recjuire it. See Briggs v. Peuniman, 1 llopkiti's Rep. 300, S. C. 8 (hiren's Rep.

\W!\ and see infra, p. 312. The tendency of legislation and of judicial de-

cisions in the several states, is to increase the pei-sonal res|)onsibility of stock-

holders in the various private corporate institutions, and to give them more
and more the chanu'-ter of partnerships, with some of the powera and privi-

leges of corporations.

(a) Co. Hit. 8, b. 250, u. [b) Ibid. 8, b. 9, a.
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ate character (a). There are very few points of corporation law

applicable to a corporation sole. They cannot, according to the

English law, take personal property in succession, and their cor-

porate capacity, in that respect, is confined to real pro-

perty (6). The corporations generally in * use with us, [ * 274 ]

are aggregatte, or the union of the two or more individu-

als in one body politic, with a capacity of succession and perpe-

tuity. Besides the proper aggregate corporations, the inhabi-

tants of any district, as counties, towns, and school districts, in-

corporated by statute, with only particular powers, are sometimes

called quasi corporations.^ No private action for neglect of cor-

porate duty, unless given by statute, lies against them, as such a

corporation. Having no* corporate fund, each inhabitant is said

to be liable to satisfy the judgment, if the statute gives a suit,

agaiast such a community (c).

Another division of corporations, by the English law, is into ec-

clesiastical and lay. The former are those of which the members

are spiritual persons, and the object of the institution is also

spiritual. With us, they are called religious corporations. This

is the description given to them in the statutes of New York,

Ohio, and other states, providing generally for the incorporation

of religious societies {d),m an easy and popular manner, and for

(a) Co. Lift. 94, b., and notes 46 and 47, to Co. Lift. lib. 1. Finer, tit. E»-

tate, L. .

[h] 1 Kyd on Corp. 76, 77. Co. Litt. 46, b. But, by statute, a corporation

sole may be enabled to take personal as well as real property by succession;

and a treasurer or collector, fur instance, is sometimes created a corporation

sole, or quasi corporation, for the purpose of taking bonds and other personal

property to him in his official character, and of transmitting the same to his

successors.

(c) Russell V. The Men of Devon, 2 Term Rep. 667. Riddle v. Proprietors

of Tjocks. &c., on Merrimack River, 7 Mass. Rep. 187, Parsons, Ch. J. Mer-
chants' Bank v. Cook, 4 Pick. Rep. 414. Adams v. Wiscasset Bank, 1 Green-

leaf's Rep. 361 . In the case of the Attorney General v. Corporation of Exeter,

(:l RusselVs Rep. 6'X) Lord Eldon held, that if a fee-farm rent was charge-

able on the whole of a city, it might be demanded of any one who holds pro-

perty in it, and he would be left to obtain contribution from the other in-

habitants.

id) Act ofNeiP York, April 5fh, 1813, ch. 60; of Ohio, February iyth, 1819.
•'' A term applied to those bodies or municipal societies which, though not

vested with the general powers of corporations, are yet recognized, by statute

or immemorial usage, as persons or aggregate corporations, with precise

duties which may be enforced, and privileges which may be maintained, by
suits at law. They may be considered quasi corporations, with limited

powers, co-extensive with the duties imposed \ipon them by statute or usage,

but restrained from a general use of the authority which belongs to those

metaphysical pereons by the common law. See Bouvier's Law Dictionary,

vol. 2, Quasi Corporations, p. 401.
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tho purpose of managing, witli more facility and advantage, the

temporalities belonging to the church or congregation.* Lay cor-

porations are again divided into eleemosynary and chnl. An
eleemosynary corporation is a private charity, constituted for the

perpetual distribution of the alms and bounty of the founder. In

this class are ranked, hospitals for the relief of poor, sick, and im-

potent persons, and colleges and academies established for the

promotion of learning and piety, and enfiowed with property,

by public and private donations (a).^ Civil corporations are

(rt) 1 Blacks. Com. 471. 1 Kyd. on Corp. 25—27. 1 Lord llnyvi. 6. 8. 1

Ven. 537. 9 Ves. jr. 405. 1 Burr. Rep. 200. Lord Holt, iu Phillips y. Bury,
eited in 2 Term Rep. 353.

* In South Carolina, the boards of commissioners of roads are deemed
quasi corporations. Commissioners, &c., v. McPherson, 1 Speers, 218. In
Mississippi, the trustees of a school, and of the poor are quasi corporations.

Carmicha^l r. Trustees of School Lands, 3 How. Miss. 84; Governor v.

Gridley, Walk. Miss. 328; and .see Trustees of Schools ?'. Tatman, 13 111. 27.

The successors of the officers of such corporations may sue for a debt due
their predecessors, and they may also be sued lor debts contracted by their

predecessors. Jackson v. Hartwell, 18 Johns. 422; and see also 1 Kyd. 29.

In The Mersey Docks and Harbour Board Trustees v. Gibbs, L. R. 1, H.
L. 93, and The Mersey Docks and H. B. T. v. Penhallow and othere, the
principle on which a private person, or a company, is liable for damages oc-

Ciisioned by the neglect, of its servants was held to apply to corporations en-
trusted by statute to perform certain works, and to receive tolls for their use,

even though such tolls are not applicable to their individual use or that ot

the corporation. See Parnaby v. The Lancaster Canal Company, 11 Ad. &
E. 223. City authorities charged with the duty of keeping roads in repair

are liable for the non-repair of a sidewalk, even though they may have a right

to impose a duty upon the owner of the land adjoining to keep it in repair.

City of Bloomington v. Bay, 42 111. (Freeman) 503, 507; The City of Chi-

cago r. Robins, 2 Black. 418; Scammon v. The City of Chicago, 25 111. 424;
Browning v. City of Springfield, 17 111. 143. But if the power is merely con-

ferred, but not positively required by law, it is not bound to do so. Peck v.

Village of Batavia, 32 Barb. 634.

The governor of a state, as the head of the executive department, is a
quasi corporation. Governor v. Allen, 8 Humph. 176. See, further, Van
Kirk V. Clark, 16 Serg. & R. 286; Commissioners v. Gherky, Wright, 493:

People V. Lathrop, 19 How. Pr. 358.

An action at common law does not lie against a town for damages for non-
repair of roads, yet quasi corporations created by legislature for purpo.ses of

public policy are liable to be indicted for negligence in repairing them. No
action, however, lies unless given by statute. Mower v. Inhabitants of

Leicester, 9 Mass. 247. There is a distinction in this respect between ag-

gregate and quasi corporations who are by statute invested with particular

powers without their consent; yet, if they have a corporate fund, the dis-

tinction would seem not to apply. Riddle v. Merrimac River Locks, &c.,

mpra.
^ Religious societies are not to be regarded as ecclesiastical corporations in

the sense of the English law, but as civil corjjorations governed by common
law. Robertson v. Bullions, 11 N. Y. (1 Kern) 243. The same effect which
is given to the decisions of ecclesiastical courts in England cannot be clainuHl

for those of a synod, or any ecclesiastical judicatory in this country. Smith v.

Kelson, 18 Vt. 511. See, also, Watson v. Avery, 2 Bush. 332. They may
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eatablished * for a variety of purposes, and they are [
* 275 J

either public or private. Public corporations are such

as are created by the govornnient for political purposes, as coun-

ties, cities, towns, and villages; they are invested with subordi-

nate legislative powers, to be exercised for local purposes con-

nected with the public good, and such powers are subject to the

control of the legislature of the state (a).*^ They may also be

(a) The People ?'. Morris, 13 Wendell, 325. Tiiey are common in every
state. One of the first acts of the general assembly of Connecticut, in 1639,

was the incorporation of all the towns in the colony, with town privileges

for local purposes, such as choosing officers and magistrates for holding local

courts, and to provide for durable keeping a registry of deeds and mortgages,
and for the maintenance of schools and public worship. The establishment
of towns with corporate powers, as local republics, was the original policy

throughout New England, and it had a durable and benign eftect upon the
institutions, and moral and social character of the people. M. De Tocque-
ville, in his De la Democratie en Amerique, tome, 1, 61, 96, appears to have
been very much struck with the institution of New England towns. He
considered them lus small independent republics, in all matters of local con-

make by-laws and rules for preserving order and use necessary force to re-

move those wilfully offending them. McLain v. Matlock, 7 Ind. 525; Lee t\

Louisville Pilot Benevolent Association. 2 Bush. 254. A general statute au-
thorizing their formation must be substantially followed, and its require-

ments complied with, and the facts stated in the certificate. Ferraria r.

Vasc(mcelles. 23 111. 456. As to the formal requisites being presumed, see All
Saints' Church v. Lovett, 1 Hall, 191. As to who constitute the corpora-
tion, see Kobertson r. Bullions, uhi f(vpra. People r. Fulton, 11 N. Y. 94.

For the distinction between ecclesiastical and eleemosynary corporations,

see the Dartmouth College Case, 4 Wheat. 681 ; 1 Sharswood Blackstone, 471.

A corporation for religious and chaiitable purposes, endowed solely by pri-

vate beneficiaries, is a private eleemosynary corporation, although created
by government charter. The Society for the Propagation, &c., v. Town of
New Haven, 8 Wheat. 464. See, further, Vincennes University v. Indiana,
14 How. 268; Asylum v. Phoenix Bank, 4 Conn. 172. As to how they are
regulated, see Trustees of Phillips Acad-imy v. King, 12 Mass. 546; Dart-
month College r. Woodward, 4 Wheat. 660. As to chancery assuming juris-

diction over them. Att. Gen. v. Governors of Foundling Hospital, 2 Ves. jr.

43. As to the power to control them by state legislature. Dart v. Houston,
22 Ga. 506.

^ Corporations are not public because their object is of a public character.
Tinsman v. Belvidere Delaware R. R. Co., 2 Dutch. 148. See, further, as to

what is a public corporation, Sayre v. Northwestern Turnpike Co., 10 Leigh,
454; University of North Carolina v. Maultsby, 8 Ired. Eq. 257. Trustees of
public schools are. Bush v. Shipman, 4 Scam. 186; Trustees, &c., v. Tatman,
13 III. 27. Compare State v. Springfield, Sec, 6 Ind. 83. As to a county, see
Mills V. Williams, 11 Ired. Law, 558. For facts held not sufficient to render
a corporation a public one. Bank of Alabama r. Gibson, 6 Ala. N. S. 814;
State Bank r. Gibbs, 3 McCord, 377; Mahoney r. Bank of Arkansa.s, 4 Ark.
620; State Bank v. Clark, 1 Hawks, 36. A public corporation must have
its rights chartered from the commonwealth in order to carry out the pur-
poses of its organization. Allegheny Co. v. McKeesport Diamond Market,
23 W. N. C. (Pa.) 89. While a private corporation needs no franchise from
the state in order to carry out its business. Pittsburgh's App., 23 W. N. C.
(Pa.j9L
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empowered to take or hold private property for muuicipal uses,

and such property is invested with the security of other private

rights (a). So, corporate franchises attached to public corporations

are legal estates coupled with an interest, and are protected as pri-

vate property. If the foundation be private, the corporation is pri-

vate, however extensive the uses may be to which it is devoted by

the founder, or by the nature of the institution. A bank, created by

the government, for its own uses, and where the stock is exclusively

owned by the government, is a public corporation. So, a hospital

created and endowed by the government, for general purposes, is

a public, and not a private charity. But a bank, whose stock ie

owned by private persons, is a private corporation, though its ob-

jects and operations partake of a public nature, and though the

government may have become a partner in the association by

sharing with the corporators in the stock (b). The same thing

may be said of insurance, canal, bridge, turnpike, and railroad

compaaies. The uses may, in a certain sense, be called public,

but the corporations are private, equally as if the franchises were

vested in a single person. A hospital founded by a private bene-

factor, is, in point of law, a private corporation, though dedi-

cated by its charter to general charity. A college, founded and

endowed in the same manner, is a private charity, though, from

its general and beneficent objects, it may acquire the character

of a public institution (c).' If the uses of an eleemosynary cor-

cern, and as forming the principle of the life of American liberty, existing at

this day.
(a) These local corporations, as cities and towns, can sue and be sued, and

the judicial reports in this country, and especially in the New England
states, abound with cases of suits against towns, in their corporate capacity,

for debts and breaches of duty for which they were responsible.

[b) Marshall, Ch. J., U. S. Bank v. Planters' Bank, 9 Wheaton, 907. It has
even been held, that a state bank may be considered a private corporation,

though owned entirely by the state. Bank of South Carolina v. Gibbs, 3
M 'Cord's Rep. 377.

(f) Dartmouth College v. Woodward, 4 Whcaton, 518. Story, J., Ihid. 668,

669, 697—700. The ca.se of St. Mary's Church, 7 Serg. d- Eawle, 559.
^ Arcorporation founded by private beneficence, though for objects of gen-

eral welfare, such as tlie education of young men, isa private and not a public

corporation. If the foundation, even though under tlie charter of the gov-

ernment, be private, the corporation is private, no matter how extensive the

uses may be to which it is devoted. Dartmouth College r. Woodward, 4 Wheat.
518; Kiindle v. Delaware & Raritan Canal, 1 Wall. C. Ct. 275; Bonaparte v.

Camden & Amboy K. K. Co., Bald. 205; Allen v. McKeen, 1 Sumn. 276.

For the distinction between ])ublic and i^rivate, see People v. Morris, 13

Wend. 325; City of Louisville r. Commonwealth, 1 Dnrv. 295; Rex r. Bishop
of Kly, 2 Durnf. & E. 290; Bentlev v. Bishop ol Ely, Fort, 299; and see

Pittsburgh's Api)eal, 23 W. N. C. (Pa.) 91 ante, note 6. The liability of the
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poration be for general charity, yet such purposes will not of

themselves constitute it a public corporation. Every charity which

is extensive in its object may, in a certain sense, be called a

public charity. Nor will a mere act of incorporation change a

charity from a private to be a public one. The charter of the

crown, said Lord Hardwicke (a), cannot make a charity

*more or less public, but only more permanent. It is [
* 276 ]

the extensiveness of the object that constitutes it a pub-

lic charity. A charity may be public, though administered by a

private corporation. A devise to the poor of a parish is a public

charity. The charity of almost every hospital and college is

public, while the corporations are private. To hold a corpora-

tion to be public, because the charity was public, would be to

confound the popular with the strictly legal sense of terms, and

to jar with the whole current of decisions since the time of Lord

Coke (6).

In England, corporations are created, and exist, by prescrip-

tion, by royal charter, and by act of parliament. With us, they

are created by authority of the legislature, and not otherwise.

There are, however, several of the corporations now existing in

this country, civil, religious, and eleemosynary, which owed their

origin to the crown, under the colony administration. Those

charters granted prior to the revolution, were upheld either by ex-

press provision in the 'constitutions of the states, or by general

principles of public and common law of universal reception; and

{a) 2 Alk. Rep. 88.

{!)) Sutton's Hospital, 19 Co. 23. Lord Hardwicke, 2 Afk. Rep. 87. Lord
Holt, in Philips v. Bury, reported at larire in 2 Term Rep. 352. The opinions
of the judjjjes in Dartmouth College v. Woodward, 4 Wheaion, 518. All the
essential principles laid down by the court in the case of Dartmouth College

v. Woodward, were asserted and applied with great force by Mr. Justice

Story, in the case of Allen ?;. McKeen, 1 Sumner, 27G, to Bowdoin College in

the State of Maine. That college is a private corporation, of which the State
of Massachusetts is founder, and the visitatorial and all other powere and
franchises are vested in a board of trustees under the charter, and they have
a permanent right and title to their offices.

corporation for damages does not depend upon whether it is public or pri-

vate, but whether the franchise is created for private emolument or exclu-
sively for the public good. Tinsman v. Belvidere it Delaware R. R. Co., 2
Ditch. 148; see Dearborn v. Boston & Montreal R. R. Co., 4 Fost. 179;
Miners' Bank of Dubuque r. United States, 1 Greene, 553; Turnpike Co. v.

Wallace, 8 Watts, 3H>; Cleaveland r. Stewart, 3 Ga. 283j Ten Eyck o. Dela-
ware & Raritan Canal. 3 Harring, 200.
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they were preserved from forfeiture by reason of any nonuser or

misuser of their powers, during the disorders which necessarily

attended the revolution. There is no particular form of words

requisite to create a corporation. *A grant to a body of men to

hoJd mercantile meetings, has been held to confer a corporate

capacity (a). A grant of lands to a county or hundred, render-

ing rent, would create them a corporation for that single intent,

without saying, to them and their successors (b).

There is no doubt that corporations, as well as other pri-

vate rights and franchises, may also exist in this coun-

[*277] try *by prescription; which presupposes and is evi-

dence of a grant, when the acts and proceedings on

which the presumption is founded could not have lawfully pro-

ceeded from any other source (c).^ It requires the acceptatice of

the charter to create a corporate body; for the government cannot

compel persons to become an incorporated body without their

consent, or the consent of at least the major part of them (d).'^

The acceptance may, in many cases, be infen-ed from the acts of

{a) The case of Sutton's Hospital, 10 Co. 27, 28, 30. 1 Bol. Abr. tit. Cor-
.poration, F. Denton v. Jackson, 2 Johns. Ch. Rep. 325.

[h) Dyer^s Rep. 100. a, pi. 70, cited as good law by Lord Kenyon, in 2
Term Rep. 672. 1 Rol. Abr. tit. Corporations. F. 3, 4.

{<) Dillingham i\ Snow, 3 Mass. Rep. 270. Stockbridge v. West Stockbridge,
12 Ibid. 400. Hagerstown Turnpike Co. r. Creeger, 5 Rarr. & Johns. 122.

Green r. Dennis, 6 Conn. Rep. 302. Angell & Ames on Corporations, 40, 41.

iyd) Yates, J., 4 Burr. Rep. 2200. Lord Kenyon, 3 rerm. Rep. 240. Ellis

r. Marshall. 2 Mass. Rep. 269, Lincoln and Ken. Bank v. Richardson, 1

Greenleafs Rep. 79.

''For presumptions as to corporate existence. Bank v. Dandridge, 12
Wheat. 71; Bank of Kentucky r. Schuylkill Bank, Pars. Sel. Cas. 180; Com-
monwealth »;. Cullen, 13 Pa. St. 133; Narragan.sett Bank v. Atlantic Silk Co.,

3 Mete. 282; Middlesex Husbandman <te Manuf. r. Davis, Id. 133; State v.

Helmis, 2 Penning, 761; Methodist Episcopal Church r. Pickett, 19 N. Y.
482; British Amer. Land Co. v. Ames, 6 Mete. 39L For proof by reputa-
tion. Barnes v. Barnes, 6 Vt. 388; State v. Fitzsinunons, 30 Mo. 23(): Bow
r. Allenstown, 34 N. IL 3ol. Proof by user. Utica Ins. Co. ?•. Tillman, 1

Wend. 555; President, Trustees, &c., r. Thompson, 20 111. 197; Abbott r. As-
pinwall, 26 Barb. 202; People r. Frank, 26 Cal. 507; Williams v. Bank of

Michigan, 7 Wend. 539; Jones v. Dana, 24 Barb. 395; Methodist Episcopal
Union Ch. v. Pickett, 19 N. Y. 482.

'••After they have elected to accept the charter the duties and liabilities

attach and cannot be divested except by forJeiture or repeal. Kiddle v. Pro-

prietors of Locks & Canals, 7 Mass.169; Goschen, &c.. Turnpike Co. r. Sears,

7 Conn. 86; and a voluntary acceptance will bind. Bushwick iS: Newtown
Bridge Co. /'. Ebberts, 3 Ed w. 353. The acceptance must be in tofn. Rex v.

West wood, 7 Bing. 1, 90. It is not necessary that municipal corporations or

<;orfX)rations under general acts should acccjU the rule only applying to pri-

vate C()rporation8. Gorham v. Springfield, 21 Maine, 58; Berlin v. (Jorhum,

34 N, H. 266; Spring Valley Water Works v. San Fraucisco, 22 Cal. 434.
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the majority of the corporators; and a written instruineat, or vote

of acceptance, is not indispensable (a).'"

III. Of the powers and capacities of corporations.

When a corporation is duly created, many powers, rights, and

capacities are annexed to it. Some of them are deemed to be

necessarily and inseparably incident to a corporation by tacit

operation, withont any express provision; though it is now very

generally the practice to specify, in the act or charter of incor-

poration, the powers and capacities with which it is intended to

endow the corporation.

(1. ) Of their ordinary powers

The ordinary incidents to a corporation are, 1. To have per-

petual succession, and, of course, the power of electing members

in the room of those removed by death or otherwise; 2. To sue

and be sued, and to grant and to receive, by their corporate name;

8. To purchase and hold lands and chattels; 4. To have

H common seal; *5. To make by-laws for the govern- [ * 278
]

ment of the corporation; 6. The power of amotion, or

removal of members. Some of tliese powers are to be taken, in

many instances, with much modification and restriction; and the

essence of a corporation, according to Mr. Kyd, consists only of a

capacity to have perpetual succession, under a special denomina-

tion, and an artificial form, and to take and grant property, con-

tract obligations, and sue and be sued, by its corporate name,

and to receive and enjoy, in common, grants of privileges and

immunities {b). According to the doctrine of Lord Holt (c),

(a) Charles River Bridge v. Warren Bridge. 7 Pick. Rep. .344, Parker, Ch.
,T., and Wilde, .1. Bank of U. S. v. Dandridge, 12 Whcaton, 70, 71.

(/>) 1 Kyd on Corp. Hi, 69, 70. Blackstone says, that the first five incident.s

mentioned in the text, are inseparably incident to every corporation aggre-
gate. Thf New York statute also declares, that they are powers which vest
in every corporation M'ithout being specitied. 1 Blacks. Com. 475. X. Y. Re-
vised Slatutes, vol. i. p. 599. But in the case of Sufton\-i Hospital, 10 Co. .30.

V). 31, a. it was held, that to make ordinances or by-laws, was not of the es-

sence of a corporation, and no doubt a valid corporation may be created by
law, without any other essential attributes than those mentioned by Kyd.

(c) The King v. The City of London, Skinner's Rep. 310.
'" Any unequivocal act, showing a desire and intention to accept is suffi-

cient ii the act of the majority. St. Paul Division. &c., v. Brown, 11 Minn.
356; Russell v. McLellau, 14 Pick. 63; Rex r. Hughes, 7 B. & C. 708. The
application for. and appearance before the legislature of any of its directors
with the assent of the others. State r. Dawson, 22 Ind. 27'2. Acce])tance
implied, by acting under it. Bangor, &c., R. R. Co. r. Smith, 47 Mo. .34.

Presumed from laps<; of time. Middlesex Husbandmen Manuf Socy. v.

D:iy\:i, supra; Gilford v. N. J. R. R. Co., 2 Stockt. 171.
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neither the actual possession of property, nor the actnal enjoy-

ment of franchises, are of the essence of a corporation."

(2.) Of quasi corporations.

There are some persons and associations who have a corporate

capacity only for particular specified ends, but who can in that

capacity sue and be sued as an artificial person (a). Thus, in

New York, each county, and the supervisors of a county, the loan

officers and commissioners of loans, each town, and the super-

visors of towns, the overseers of the poor, and superintendents

of the poor, the commissioners of common schools, the commis-

sioners of highways, and trustees of school districts, are all in-

vested with corporate -attributes sub modo. The suoervisors of

the county can take and hold lands for the use of the county;

and all those several bodies of men are liable to be sued, and are

enabled to sue in their corporate capacity (6). Every county and

town is a body politic for certain purposes, and this is no doubt

the general provision in this country, and especially in the

northern states, in respect to towns (c). So, at common law,

every parish or town was a corporation for local necessities, and

the inhabitants of a county or hundred might equally be incor-

porated for special ends (d). In short the English law

[
* 279 ] * afiPords many, and our American law more numerous

examples, of persons and collective bodies of men en-

dowed with a corporate capacity, in some particulars declared,

and without having in any other respect the capacities incident

to a corporation (e).^^

(rt) Gibson, Ch. J., the Commonwealth v. Green, 4 Wharton E. 531.

(6) N. Y. R. L. vol. ii. p. 473. See, also, the statute laws of the several

states, in pari materia.

(c) N. Y. R. L. vol. i. p. 337, 364. Statute Lawn of Ohio, 1831. Revised
SIatutes of Massachusetts, 1835. Reamed Statutes of Indiana, 1838. •

(d) Hobart, 212. 5 Co. 63. Chamberlain of London's ease, 1 Mod. Rep.
194. Kogers v. Davenant, Dyer^s Rep. 100. Lord Kenyon, in 2 Term Rep.
672.

(c) Jackson u Hartwell, 8 Johns. Rep. 330. Denton v. Jackson, 2 Johns.
" Strictly speaking, a corporation has no powers except such as are given,

by the incorporating act, expressly or incidentally. Keaty v. Knowler, 4
Pet. 152. 8. C. 1 McLean, 41; Perriue v. Chesapeake & Delaware Canal Co.,

9 How. 172; Bradv r. Mayor of N. Y., 20 N. Y. 312; Commonwealth r. Erie
& North Eastern R. R. Co., 27 Pa. St. 339; Caldwell e. City of Alton, 33 111.

4HJ; Smith v. Morse, 2 Cal. 524.
'^ Thus a grant of lands by the sovereign authority to a body of men and

their as.scciates and snccessors U) be held for public purposes ot a municipal
nature (confers a qwisi corjwrate capacity, Commis.sioners of Bath v. Boyd,
1 Ireil. Law, 191; People v. Schermerhorn, 10 Barb. 540.
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( 3. ) Of corporations as trustees.

A corporation being merely a political institution, it has no

other capacities or powers than those which are necessary to carry

into eftect the purposes for which it was established. A corpora-

tion is incapable of a personal act in its collective capacity (a).

It cannot be considered as a moral agent, and, therefore, it can-

not commit a crime, or become the subject of punishment, or take

an oath, or appear in person, or be arrested or outlawed (6). It

was formerly understood that a corporation could not be seised

of lands to the use of another, and that it was incapable of any

use or trust, and 'consequently that it could not convey lands by

bargain and sale (c). But the objection, that a corporation

could not convey by bargain and sale, was utterly rejected by the

C. B., in the case of Sir Thomas Holland v. Bonis (d), as a

dangerous exception to the capacity to convey; and at this day

the only reasonable limitation is, that a corporation

* cannot be seised of land in trust, for purposes foreign [
* 280 ]

to its institution (e).'^ Equity will now compel cor-

porations to execute any lawful trust which may be reposed in

them; and, in the case of the Trustees of Phillips'' Academy v.

King (g), it was held, that a corporation was capable of taking

and holding property as a trustee. Many corporations are made
trustees for charitable purposes, and are compelled, in equity, to

perform their trusts (h). Corporations appear to be deemed

Ch. Rep. 325. Todd v. Birdsall, 1 Cowcn''ii Rep. 260. Grant v. Faneher. 5

Ihid. 309. North Hempstead v. Hempstead, 2 WeiideWs Rep. 109. School

District in liuniford v. Wood, 13 Mass. Rep. 193. Overseers of N. W. t\

Overseers of S. W., 3 Serg. <& Rawle, 117. Angell & Ames on Corporations, 16.

See, also, supra, p. 274.

(a) -1 Kyd on Corp. 225.

(h) 1 Jhid. 71, 72. 1 Blacks. Com. 477. From the current of modern deci-

sions, there can be no doubt, however, that a corporation, equally with an
individual, may gain a freehold by a disseisin committed by its agent,

whether authorized by deed or vote. Angell <£- Ames on Corporations, 103.

(c) Bro. tit. Uses, pi. 10. Bacon on Uses, 57. Gilbert oil Uses^ by Sugdeu,
6, 7.

{d) 3 Leon Rep. 175.

(e) Jackson v. Hartwell, 8 Johns. Rep. 422.

(g) 12 3Ia.<ss. Rep. 546.

(k) Green v. Kutherf)rth. 1 Ves. 462, 468, 470, 475. Gilbert on Uses, by
Sugden, 7 note. 1 Kyd on Corp. 72. 2 Johns. Ch. Rep. 384, 389. Mr. Pres-
ton, in his Treatise on Conveyancing, vol. ii. pp. 247, 254—257, 263, insists,

that the more approved authority and better opinion is, that a corporation
cannot stand seised to a use on a conveyance to them, though a corporation
may be a cestui que use. In one case it has been admitted, that a corporation

'^Trustees, &c., Methodist Seminary v. Peasclee, 15 N. H. 317; and note
Kobertson r. Bullions, 11 N. Y. (1 Kern) 243;
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competent to perform the duties of trustees, and to be proper

and safe depositories of trusts; and among the almost infinite

variety of purposes for which corporations are created at the pre-

sent day, we find them (a) authorized to receive and take by deed

or devise, in their corporate capacity, any property, real and per-

sonal, in trust, and to assume and execute any trust so created

and declared. The court of chancery is vested with the same

jurisdiction over these corporate trusts, which it ordinarily pos-

sesses and exercises over other trust estates. Corporations are also

created with trust powers of another kind; as for the purpose of

loaning money on a deposit of goods and chattels, bv

[
* 281 ] way of pledge or security (6).'* It will *soon become

difficult to trace the numerous and complicated modi-

fications which corporations are made to assume, and the much
greater diversity of objects for which they are created. AVe are

multiplying, in this country, to an unparalleled extent, the insti-

tution of corporations, and giving them a flexibility and variety

of purpose unknown to the Roman or the English law. The study

of this title is becomingevery year more and more interesting and

important.

might give a use ; and therefore a bargain and sale in fee by a corporation
would be good. But if a corporation can give a use, it can, upon the same
principle, equally stand seised to a use, and the rule ought to be consistent

and uniform, either that a corporation can give and stand seised to a use, or
that they can do neither. The New York statute of May 14th, 1840, ch.

.'J18, with just and politic liberality authorizes any incorporated college, or

other literary incorporated institution, to take a grant or conveyance of real

or personal estate, to be held in tru.st
; (1.) For an observatory

; (2.) To
found and maintain professorships and scholarships; (.'?.) To provide and
keep in repair a place of burial for the dead; (4.) For any specific purpose
within the authorized objects of their charter. Keal and personal estate

may also be conveyed to any city or village corporation in trust for educa-
tion, for the diffusion of knowledge, for the relief of distress, and lor orna-
mental grounds, upon such conditions as the grantor or donor, and the corpora-

tion may agree to. It may also be conveyed to the commissioners of com-
mon schools, and trustees of school districts, for the benetit of common
schools therein.

(a) See Farmer's Fire Insurance and Loan Company, Laws of X. V., April

17th, 1822, ch. 240.

(b) The New York Lombard Association, Laws of N. }'., April 8th, 1824,

ch. 187.
'* If a corporation has a legal capacity to hold real and ])ersonal property,

it may hold it upon trust as a private person might do. Vidal v. Girard. 2
How. 127; and it may be trustee for a charity if not inconsistent with its

])iirposes. Chapin v. School District No. 2, Winchester, 25 N. H. 445. See,

fuither, Harris v. American Hible Society, 4 Abb. Pr. N. S. 421; Tai>]>aii r.

Delbois, 45 Maine, 122. It has been decided, that it may accept proi>erty

l)artly for its own use and partly iu trust. In re llowo, 1 Paige, 214.
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(4. j Of their capacity to hold lands, and to sue and be sued.

It was incident, at common law, to every corporation, to have

a capacity to purchase and alien lands and chattels, unless they

were specially restrained by their charters, or by statute (a). In-

dependent of positive law, all corporations have the absolute jus

disponendi, neither limited as to objects, nor circumscribed as to

quantity. This was so understood by the bar and court, in the

modern case of The Mayor and Commonalty of Colchester v.

Lowten (6); and this common law right of disposition continued

in England until it was taken away, as to religious corporations,

by several restraining statutes, in the reign of Elizabeth. M'g

have not re-enacted in New York those disabling acts; but the

better opinion, upon the construction of the statute for the incor-

poration of religious societies (c), is, that no religious corporation

can sell in fee any real estate without the chancellor's order. The

powers given to the trustees of religious societies incorporated

under that act, are limited to purchase and hold real estate, and

then to demise, lease, and improve the same for the use of the

congregation. This limitation of the corporate power to

sell, is confined to religious corporations; *and all others [
* 282

]

can buy and sell at pleasure, except so far as they may
be specially restricted by their charters or by statute (d). Cor-

porations have a fee simple for the purpose of alienation, but

they have only a determinable fee for the purposes of enjoyment.

On the dissolution of the corporation, the reverter is to the origi-

nal grantor or his heirs; but the grantor will be excluded by the

alienation in fee, and in that way the corporation may defeat the

possibility of a reverter (e).^^

(n) Co. Lift. 44, a. 300, b, 1 Sid. 161, note at the end of the case. 10 Co.

.30, b. 1 Kyd. 071 Corp. 76, 78, 108, 115. Com. Dig. tit. Franchise, 11, 15, l(i,

17, 18. Parker, Ch. J., in First Parish in Sutton v. Cole, 3 Pick. Rep. 239.
(h) 1 Ves. &Bea. 226, 237. 240, 214.

(c) Laws of Nexo York, sess. 36, ch. 60, sec. 11. This act has not been
either revised or repealed. See N. Y. Revised Sfntutes, vol. iii. p. 298.

(d) Corporations holding for charitable purposes, says Lord Eldon. 1 Ves.

c£- Bea. 246, can alienate at law, but the alienee will be a trustee.

{(•) Preston. on Estates^ vol. ii. p. 50.
'' They cannot hold laud in joint tenancy either with another corporation

or private person. Telfair v. Howe, 3 Kich. Eq. 235. At common law they
have a ri«>;ht to Ijold property as far as necessary to carry out their object*.
Hlanchard Guq Stock Turning Factory v. Warner, 1 Blatchf. C. Ct. 25R.
They have also a right, unless restricted by charter or statute, to take a title

in iee to real estate, and where no restriction is imposed by the state by
statutes of mortmain, it is unlimited except where their taking and holding
is for purposes foteign to their objects. Lynch c. llartwell, 8 Johns. 422; Oc-

24 VOL. II. KENT. 369
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la England, corporations are rendered incapable of purchasing

lands without the king's license; and this restriction extends

equally to ecclesiastical and lay corporations, and is founded upon

a succession of statutes from magna charta, 9 Hen. III. to 9 Geo.

II., which took away entirely the capacity which was vested in

corporations by the common law. These statutes are known by

the name of the statutes of mortmain; and they were introduced

during the establishment and grandeur of the Roman church, to

check the ecclesiastics from absorbing in perpetuity, in hands

that never die, all the lands of the kingdom, and thereby with-

drawing them from public and feudal charges (a). The earlier

statutes of mortmain were originally levelled at the religioas

houses; but the statute of 15 R. II. c. 5, declared, that civil or lay

corporations were equally within the mischief, and within the

prohibition; and this statute made lands conveyed to any third

person, for the use of a corporation, liable to forfeiture, in like

(a) Lord Ch. Brougham observed, that the object of the mortmain acts,

was to prevent land from being placed extra commercium upon the feudal
principle of protecting the lords against having tenants who never died, but
that there was no intention of preventing by will the investment of monies
in improvements upon land already in mortmain. Giblett v. Hobson, 3
Mylnt & Keen, 517.

com Co. V. Sprague, 34 Conn. 529; Sutton v. Cole, 3 Pick. 232; Paige v.

Heineberg, 40 Vt. 81, and see Callaway, &c., Co. v. Clark, 32 Mo. 305; and al-

though strictly speaking they can only hold for purposes authorized by their

charter, yet such powers as are strictly incidental and necessary to their ob-
jects will be implied, they must however be things of necessity and not con-
venience. Bennington Iron Co, v. Kuthford, 3 Harr. 4(>7; Abbott v. Steam
Packet, 1 Md. Ch. 542; State v. Commissioners of Manstield, 3 Zabr. 510.

See Overmyer v. Williams, 15 Ohio, 26; and a conveyance will be deemed to

have been made to them for objects within their powers, unless such objects

are illegal. Farmers' Loan & Trust Company v. Curtis, 7 N. Y. (3 Seld.)

466; Chautauqua Co. Bank v. Risley, 19 N. Y. 369. A corporation although
its duration is limited may hold lands in fee. Nicoll v. New York & Erie R.

K. Co., 12 N. Y. (2 Kern) 121; Rives v. Dudley. 3 Jones' l\(\. 126. Where a
corporation take a grant in fee and afterwards convey in fee. the grantee's

title is not impaired bytheir subsequent dissolutiou by statute limiting their

powers. People v. Manran, 5 Den. 389. It has been held in Maine that they
(banks) may take real estate as security for a loan or in payment of debts.

Thomaston Bank v. Stimpson, 21 Maine, 195. As to the power of a corixu-
ation created under the laws of one state to acquire lands in another. Stat€ x\

Boston, &c., R., 25 Vt. 433; Metropolitan Bank r. Godfrey, 23 111. 579. A
power to purchase includes one to take a mortgage. Commercial Bank of
Manchester v. Nolan, 7 How. 508; Deloach v. Real Estate Bank, 18 La. 447.

For the distinction between the power to purchase and to hold. Leasure r.

Hillegas. 7 Sergt. Jk R. 313; Rumyan v. Coster, 11 Pet. 122. Where a cor-

poration is prohibited from purchasing or dealing in lands it is not as a
matter of course forbidden to take a mortgage to secure a debt. Blunt v.

Walker, U Wis. 334.
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manner as if conveyed directly in mortmain (a). We have not

in this country re-enacted the statutes of mortmain, or generally

assumed them to be in force; and the only legal check to the ac-

quisition of lands by corporations, consists in those special restric-

tions contained in the acts by which they are incorporated, and

which usually confine the capacity to purchase real estate to speci-

fied and necessary objects ; and to the force to be given to the

exception of corporations out of the statute of *will8 (6), [ *283 ]

which declares, that all persons, other than bodies politic

and corporate, may be devisees of real estate (c).

The statutes of mortmain are in force in the State of Pennsyl-

vania. It has been there held and declared, by the judges of the

supreme court of that state (d), that the English statutes of mort-

main have been received, and considered the law of that state,

so far as they were applicable to their political condition; and

that they were so far applicable, " that all conveyances by deed

or will, of lands, tenements, or hereditaments, made to a body cor-

porate, or for the use of a body corporate, were void, unless sanc-

tioned by charter, or act of assembly" (e). In the other states,

it is understood, that the statutes of mortmain have not been re-

enacted, or practised upon; and the inference from the statutes

(a) Co. Litt. 2, b. 2 Blacks. Com. 268—274, and 1 Blacks. Com. 497. The
mortmain acts apply to corporations exclusively; and trusts made lor charitable

uses and purposes, not deemed superstitious, have not been held to be invalid.

Porter's case, 1 Co. 24, a.

{b) 32 Hen. VIII. c. 1. N. Y. Revised Statutes, vol. ii. p. 57, sec. 3.

(c) If corporations be limited in the purchase of lands to lands of a specific

yearly value, say 200/., and the value be within the sum prescribed when
purchased, and the lands afterwards rise in value by good husbandry, or ex-

traneous causes, the title of the corporation is not thereby aflbcted, and the

yearly value at the time of the purchase is all that the limitation recjuires.

This is the just and equitable rule. 2 Inst. 722.

yd) 3 Binney^s Rep. App. 626. The statutes of mortmain apply in Penn-
sylvania, only so far as they prohibit dedications of property to superstitious

uses, or grants to corporations without a statutory license. Methodist Church
V. Remington, 1 Watts' Rep. 218.

{e) By the statute in Pennsylvania of 6th April, 18.33, passed since the dec-
laration of the judges mentioned in the text, all purchasesof land by any cor-

poration, or by any person in trust for one, without the license of the com-
monwealth, are made subject to forfeiture, and the same penalty extends to

all lands held by corporations existing in other states, either directly or

through the medium of trustees or feoffees. Purdon^s Dig. 350. But in Run-
van V. Lessee of Coster, 14 Peters, 122. it was adjudged, that a corporation ot

another state authorized to purchase and hold lands in Pennsylvania or else-

wliere, is competent to purchase and hold lands in that state, subject never-
theless to be divested of the estate and a forfeiture of it by the State of Penn-
sylvania, whenever that state thinks proper to institute process for that pur-
pose. The corporation holds a defeasible estate if held without a license pro-

cured fnjm Pennsylvania.
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creating corporations, and authorizing them to hold real estate to

a certain limited extent, is, that our statute corporations cannot

take and hold real estate for purposes foreign to their institu

tion (a). As we have no general statutes of mortmain, perhaps a

legally constituted corporation in another state can purchase and

hold lands ad libitum in New York, provided their charter gave

them the competent power (h)}'^ A corporation may take a mort-

gage upon land by way of security for loans made in the course

and according to the usage of its lawful operations, or in satis-

faction of debts previously contracted in the course of its dealing.

Such acts are generally provided for in the charters of incorpora-

tion; and without such a special authority, it would seem to be

. implied in the reason and spirit of the grant, if the debt was

bona fide created in the regular course of business (c).

(a) Parker, Ch. J., in First Parish in Sutton v. Cole, 3 Pick. Rep. 232. The
provincial statute of Massachusetts, of 28 Geo. II., was commonly called a
statute of mortmain. It was virtually repealed by the statute of 1785, which
was a substitute for it; and it has been held, that a bequest in trust for pious
and charitable uses was not void, Bartlet v. King, 12 J/«.s.s'. Rep. 537. The
Revised Statutes of Mnssaclniseits^ of 1835, continue the same provision, and
deacons and church-wardens of Protestant churches are made bodies politic,

competent to take donations for their churches, and for the poor thereof
Revised Statutes, part 1, tit. 12, sec. 41. The British mortmain acts were
never recognized as the law of Virginia or Kentucky. Kobertson, Ch. J., 4
Dana, 356. Lathrop ?;. Commercial Bank of Scioto, 8 Dana, 114.

(6) This is declared to be the law in Kentucky, Lathrop v. Commercial
Bank ol" Scioto, 8 Dana^ 114. The decision in that case goes to establish the
doctrine that a corporation of another state or nation, can contract or sue on
contracts made by its agent in Kentucky, provided they be such as its cliar-

ter authorizes, and consistent with the local law and policy of the state, and
a corporation of another state can take and hold lands by purchase, mort-
gage, or devise, when consistent with its charter, and not denied by positive
law. This liberal and enlightened decision was fully considered aud ably
sustained,

(c) Silver Lake Bank v. North, 4 Johns. Ch. Rep. 370. Baird r. Bank of
Washington, 11 Serg. d- Rawle, 411.

'^ See, also, Odell v. Odell, 10 Allen, 1. For other instances of valid be-
quests to religious societies. Voorhees v. Voorhees, 2 Halst. Ch, 511; Witman
r, I^x, 17 Seigt. & R, 88; Shotwell v. Mott, 2 Sandf Ch. 4(j.

Upon the question of the power of religious corp(>rati(ms to takebydevi.se,
see Sherwood v. American Bible Society, 1 Keyes, 50 1; Goddard v. Pomeroy,
36 Barb. 546; Ayres v. Methodist Episcopal Church, 3 Sandf 351. In Mas-
sachusetts a corporation is legally capable of taking and holding property for

supporting schools. White v. South Parish of Braintree, 13 Mete. 506.

Under the New York laws of 1860, 607, a testator cannot devise more than
one-half of his property for charitable purpo.ses as against his wife atul chil-

dren, and parents ami this provision has been held ]>eremptorv. Harris r.

American Bible Society, 4 Abb. l>r. N. S. 421, The .statutes do not annul
the wh(>le will. Barton r. King, 41 Miss. 288. For the construction and
meaning of the words " connected or to be connected with" in statutes mak-
ing void charitable devises for purposes (-onnected or to be connected with
religious purposes. See Allison r. Smith, 16 Mich. 405, 434.
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Corporations have a capacity to sue and be sued by their cor-

porate name.'' Private monied corporations are not

*only liable to be sued like private individuals, for [
* 284 ]

breaches of contract, but they may be sued by a special

action on the case for neglect and breaches of duty, and in

actions of trespass and trover for damages resulting from tres

passes and torts committed by their agents under their author

ity (a).'* From their inability to be arrested, corporations are

to be sued by original writ or summons ; and, at common law,

they might be compelled to appear by distress or seizure of their

property (b). A foreign corporation, in the character of its

(«) Yarborough v. The Bank of England, 10 East^s Rep. 6. Smith r. B. &
S. Gas Light Co., 1 Adolph. & El/is, r>2ii. Town.send r. Susquehanna Turn-
pike. 6 Johnfi. Rep. 90. Gray r. Porthmd Bank, 6 Mas>i. Rep. 364. Chestnut
Hill Turnpike v. Rutter, 4 Serg. <& Rawle. 6. Fowle v. Common Council of
Alexandria, 3 Peters^ U. S. Rep. 398. Rabassa v. Orleans Navigation Co.,

^^ BfiUer\H Louis. Rep. 461.

{b) The process, pleadings, and other proceedings at law and in equity,
in .suits by and against corporations, are fully discu.ssed, and with a refer-

ence, in the most ample manner, to English and American authorities, iu

Angell <& Ames' Treatise on Corporations, ch. 17. At common law the first

process or summons was to be served on the mayor, president, or other liead

officer. The statute law of New York, {A\ Y. Revised Statutes, vol. ii. p.

457,) has simplified the common law proceedings, by directing that the
writ, or first process, against a body corporate, be served on the president,

presiding officer, cashier, secretary or treasurer; and if the process be re-

turned served, that the plaintiff, in.stead of being driven to compulsory and
vexatious steps to compel an appearance, may enter an appearance for the
defendants of course, and proceed, as in cases of personal actions again.st

natural per.sons. The Revised Code of Virginia, (1 R. C. 1819,) has a simi-
lar provisioD for the service of process on corporations, 1 Robinson\^ Pr. 134.

In Connecticut, corporations are liable to the process of foreign attachment,
and the officers can be made parties, and held to auswer on oath. Knox r.

Protection Ins. Co., 9 Conn, Rep. 430. See Bromley v. Westchester M. C, 1

Johns, (h. Rep. 366 S. P.
^^ Their general power to sue has been upheld notwithstanding defects iu

organization. Holmes v. Gillilaud, 41 Barb 568 ; Town of Shrewsbury r.

Brown, 25 Vt. 197 ; Bangor R. R. Co. v. Smith, 47 Me. 34. Municipal cor-

porations are not liable except by statute. Mitchell i\ Bank of Rockland,
52 Me. 118.

They must sue and be sued in their corporate name unless special ]X)wer
is given them by statute to sue in the name of one of their officers. Bradley
r, Richardson, 23 Vt. 720; Manney v. Motz, 4 Ired. E. 195. The trustees
of a corporation should sue in the corporate name only. Bundy v. Birdsall.

29 Barb. 31 ; Leonards ville Bank v. Willard, 25 N. Y. 574. See lurtber
note 2, ante.

•" Barustead r. Empire Mining Co., 5 Cal. 299 ; Ex parte Booker, 18 Ark.
338. In an action brought by members on behalf of a corporation, it must
be alleged that the officers whose duty it is to sue have been requested and
refused to do so. Vanderbilt v. Garrison, 3 Abb. Pr. 361 ; House r. Cooper,
16 How. Pr. 292.

A corporation created in one state mav generally be sued in the courts of
another. Eggleston v. Orange & Alexandria R. R. Co., 1 Code R. N. S. 212;
New York Floating Derrick Co. v. New Jersey Oil Co., 3 Duer. 648.
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members as aliens, (unless they be alien enemies,) may sue in

the federal courts (a). They may sue upon a mortgage taken

upon lands as security for a debt (6). The same rule,

[
* 285 ] allowing corporations of one state *to contract and sue

in their corporate name in another, has been declared

in several of the other states, and may be now considered as the

general law of the land (c).^'

(a) Society for Propagating the Gospel v. Wheeler, 2 Gall. Rep. 105,

(6) Silver Lake Bank v. North, 4 Johns. Ch. Rep. 370. It is now settled
by statute, {N. Y. Revised Statutes, vol. ii. p. 457,) that a foreign corpora-
tion may, upon giving security for the payment of the costs of suit, prose-
cute in the courts of the state, in the same manner, and under the same
checks, as domestic corporations.

(c) Williamson v. Smoot, 7 3Iartui's Louis. Rep. 31. N. Y. Fire Ins. Co, v.

Ely. 5 Conn. Rep. 560. Portsmouth Livery Company v. Watson, 10 Mass.
R. 91. Taylor v. Bank of Alexandria, 5 Leigh, 471. Bank of Edwardsville
v. Simpson, 1 Missouri Rep. 184. Lathrop v. Commercial Bank of Scioto, 8
Dnna, 114, Guaga Iron Co, v. Dawson, 4 Black. Indiana Rep. 202. Bank
of Marietta v. Pindall, 2 Randolph's Rep. 465 : but in this last case, it was
lield, that the bank of another state could not enforce a primary contract
made in Virginia. A foreign corporation is permitted to sue in the English
courts. Heuriques v. Dutch W. India Co., 2 Lord Raym. 1532, S. C. 1 Str.

612. 2 Ibid. 807. So, a sovereign may sue, in England, in equity as well
as at law, Hullett v. King of Spain, IDow's Rep. 169. S. C, 3 Simons, 338.
Brown v. Minis, 1 3IcCord's S. C. Rep. 80. In this case a shade of doubt was
thrown over the question, but there was no decision. In the case above
mentioned from 2 Randolph, the court held that, as it was the policy of Vir-
ginia, to restrain all banking operations by corporations not established by
their own laws, a bank in Ohio could not be permitted to establish an agency
in Virginia for discounting notes, or carrying on other banking operations,
nor cx)uld an action be sustained in Virginia by the bank on a note thus ac-

quired. This limitation to the general rule that a foreign corporation may
sue, is the same in effect as that prescribed by the New York statute, and
which will not allow the corporation of any other state or country, to do
any act, or maintain a suit on any contract arising therein, which is not al-

lowed to be done by any domestic corporation. It was in this view that the
court in the case ot Randolph held, that the Ohio bank could not make 2i pri-

mary contract in Virginia, in relation to banking business, as by discounting
notes, though if the same be done in Ohio, the bank could sustain a suit tlicreon

in Virginia. The court in Virginia raised, but did not decide the question,

whether the bank in Ohio, might not make a secondary contract in Virginia,

for carrying into effect the contract originally made in Ohio. A point bear-
"' A grant of judicial jurisdiction to foreign courts over property of corpo-

rations within the state is not to be implied from the mere authority to a
foreign corporation to exercise its franchise and hold property within such
state, Eaton, &c., R. R, Co. v. Hunt, 20Ind, 457. If a corporation is char-

tered in two different states and exercises its franchise in each, it may be
restrained in either from expending its funds for other than corporation
purposes. State v Northern Central R. R. Co,, 18 Md, 193, A foreign cor-

poration having appeared as defendants in an action, are to be taken as

within and subject to the jurisdiction in the same manner a«» if incorporated

under the laws ol that state. Dart v Farmers' Bank, 27 Barb. 337, N. Y.

If a bond is given to two corporations jointly, they may join in an action

thereon. Gathwright v. Callaway county, 10 Mo. 633. As to their power
to sue in foreign courts, see Louisville R. R. Co. f. Letson, 2 How. 497

\

MarsLall v. Baltimore «& Ohio K. R. Co., 16 How. 314.
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(5. ) Of their right to hold to charitable uses. '

It has been a question of grave import, and difficult solution,

whether a corporation, instituted as a charity, could be permitted

to become the cestui que trust of lands devised for charitable uses.

Corporations are excepted out of the statute of wills in England,

and in New York, and most of the other states; and it has been

decided, that they cannot be directly devisees at law (a). But,

in England, by the statute of 43 Eliz. eh. 4, commonly called the

statute of charitable uses, lands may be devised to a corporation

for a charitable use, and the court of chancery will support and

enforce the charitable donation. The various charitable purposes

which will be sustained are enumerated in the statute; and the

administration of justice, in this or in any other country, would

be extremely defective, if there was no power to uphold such dis-

positions. The statute of Elizabeth has not been re-enacted in

New York, New Jersey, Pennsylvania, or Maryland, and probably

not in any of the United States (6); and the inquiry then is,

ing on this was decided in the English case of Henriques, where a suit by a
Dutch corporation, on a recognizance of bail taken in England, was sus-

tained ; and in the case pf the Silver Lake Bank v. North, where a mortgage
taken in New York on lands in that state, to secure a bank loan made in

Pennsylvania, was enforced.

It may now be considered as a settled principle of law, that a corporation

in one state or country may not only sue, l)ut may make valid contracts in

another, provided their charter warrants such contracts, and there be no
positive disability by statute for a corporation to make such contracts in the

state where they are made. As a general rule, personal rights and con-
tracts have no locality, and the laws of comity apply in their fullest extent,

between the several states of the Union. This whole doctrine was detinitely

established in the Supreme Court of the United State-s, in the case of the
Bank of Augusta 7!. Earle, 13 Peters, 519, where it was held, in a clear and
able opinion, delivered by the Ch. J., that the purchase by a competent
agent, in Alabama, of a bill ofexchange, by an incorporated bank of another
state, was a valid contract.

In several of the states, banking corporations incorporated out of the
state, are prohibited by statute from exercising ]>anking powers within it.

(a) Jackson v. Hamojoud, 2 Caines' Cases in Error, 337.

{h') In Kentucky, the statute of charitable uses, of 43 Eliz., is held to be
in force, and was never repealed, and consequently, though there be a defect

or want of cestui que use to take the use, or if the use be too indefinite and
uncertain to be enforced independent of the statute, yet the court of chancery
will obviate the difficulty, and give it effect as near the general intent as

may be, under the cypres doctrine. Gas& Bonta v. Wilhite, 2 Dana's Ken.
Rep. 170. In that case, it was held that the objects and purposes of the articles

of association of the people called Shakers were charitable and pious, and
valid in law; that the statute of 43 Eliz. was pro tanto a revocation of the

prior statutes of mortmain—and though a corporation, according to the prin-

ciples of the common law, could not be seized to a use, yet since the statute

of Elizabeth, the courts have maintained devises to corporations in trust for

charitable uses; that where a trust wjis for a charitable use, its being a ]>er-

petuity was no objection to it; that as there wa.s no restraint in Kentucky,
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whether a court of equity has power to execute and enforce such

trusts as charities, independent of any statute, and when no

statute declares them unlawful. The statute of wills

[
* 286 ] merely *es.cepts corporations from the description of

competent devisees; and there is nothing in the act de-

claring it unlawful for a corporation to take for a charitable use.

They are left in the same state as if the statute of wills had not

been passed; and the question is, whether a court of equity may
sustain and enforce a devise to or for the use of a corporation,

provided the object be a charity in itself lawful and commend-

able (a).

The case of The Baptist Association v. Hart (b), was one in

which a bequest to the plaintiffs as trustees failed for want of an

incorporation; but the reasoning in the case has thrown embar-

rassment over this question. It was there said, that the statute

of Elizabeth did give validity to some devises to charitable uses,

which were not valid without the aid of the statute; and the

opinion of the chief justice seemed rather to be (for there was

no authoritative decision of the court on the point), that the ori-

ginal interference of chancery on the subject of charities, where the

eestui que trust had not a vested equitable interest, was founded

on the statute of Elizabeth; and that, independent of the statute,

a court of equity would not sustain a charitable bequest, where

no legal interest was vested. The accuracy of this conclusion

remains yet to be established by judicial sanction; and there is

a recent and direct authority against it, in the case of The Orphan

Asjjlum Society v. M-Cartee (c), in which it was decided, in New
York, by Chancellor Jones, after a very elaborate discussion and

consideration that a devise of lands to executors, in trust for a

charitable corporation, for charitable purposes, was a legal and

valid trust, to be enforced in equity. Lord Northington, in the

case of The Attorney General v. Tancred (d), affirmed, that de-

nimilnr to the mortmain net of 9 George II., religious societies might acquire

and hold ])roperty lor religious purposes in other modes than that pointed

out in the act of 1814. The exception in the English statute of wills, pro-

liibiting devises to corporate bodies, is omitted in the Kentucky statute of

wills. 4 Dana, 356.

{a) In the case of the Trustees of Philips Academy r. King, 13 .l/rr.s.s-. Hep.

51(), it was adjudged, that an aggregate corporation Avas capable from its

nature, unless -specially disqualilicd, of takiiig and holding property as a
t rustee.

{h) \ Wlteaton, 1. (c) See p. 288, uote.

((0 1 Eden's Rep. 10. 1 Wm. Blacks. Hep. 91.
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vises to corporations, though void under the statute of wills, were

always considered as good equity if given to charitable uses;

and that the uniform rule of the court of chancery

*beforey as well as at and after the statute of Elizabeth, [ *287 ]

was, that where the uses were charitable, and the grantor

competent to convey, the court would aid even a defective con-

veyance to uses. This same principle has been advanced in other

cases, and by very high authority (a).^° The weight of English

opinion and argument would seem to be in favour of an original

and necessary jurisdiction in chancery, in respect to bequests and

devises in trust, to persons competent to take for charitable pur-

poses, when the general object of the charity was specific and

certain, and not contrary to any positive rule of law.

The elements of the doctrine of the English chancery relating

to charitable uses, are to be found in the civil law (6); and it is

questionable whether the English system of charities is to be

referred exclusively to the statute of Elizabeth. The statute has

been resorted to as a guide, because it contained the largest

enumeration of just and meritorious charitable uses; and it may,

(a) Sir Joseph Jekyll, in Eyre v. Countess of Shaftsbury, 2 P. Wins. 119.

See, also, 2 Vem. Rep. 342. Wilmot'a Opinions, p. 24, 3:5. 1 Bro. Rep. 15.

7 Kesey, 69. In the case of the Attorney General i-. Mayor of Dublin, 1

Bligh\s Rep. 347, Lord Redesdale declared, that the statute of Elizabeth

created no new law on the subject of charitable uses, but only a new and
ancillary jurisdiction. It is stated in Duke on Uses, p. 163. that Symons sold

lands, by bargain and sale, to Fleming, upon eontidence to perform a charita-

ble use, which he declared by will. The bargain was never enrolled, and
yet the lord chancellor decreed a sale of the lands by the heir, to be applied

according to the limitation of the use. This was the 24 Eliz., and before the

statute of charitable uses. Chancellor Walworth, in 7 P(n'ge, 80, places re-

liance upon thisca.se as evidence of the common law jurisdiction of chancery
over charitable uses. Lord Hardwicke, in Attorney General v. Middleton,

2 Vetiei/, 327, held, that before, and independent of the statute of Elizabeth,

the court of chancery did exercise original jurisdiction in cases of charities

at lan/e, and not regulated by charter. It was in the cases of charities after-

wards provided for by the statute of Elizabeth.

(b) Code, lib. 1, t. 2, sec. 19, 26, tit. 3, sec. 38. Dig. 33, 2, 16. Strahan's

note to Domat, b. 1, tit. 1, sec. 16. Sivinburne, part 6, sec. 1. 2 Domal, b. 3,

tit. 1, sec. 6,—b. 4, tit. 2. sec. 2, 6,—b. 3, tit. 1, sec. 6. Lord Thurlow, in

White V. White, 1 Bro. Rep. 12.
'•'" That a valid bequest maybe made, or carried into effect indirectly. See

Cahill V. Bigger, 8 B. Monr. 211; Hamblett v. Bennett, 6 Allen, 140; Zim
merman v. Anders, 6 Watts & S. 218; Pickering v. Shot well, 10 Pa. St. 23;

Evangelical Association's Appeal, 35 Pa. St. 315; Smith v. Nelson, 18 Vt.

.",11; Preachers' Aid Association v. Rich, 45 Me. 552. For a case where the

devise was held good, see Kirkpatrick w, Rogei-s, 6 Ired. Eq.,130; in /r Mc-
Graw's Estate, 19 N. Y. S. R. 392. A school distrl(;t in Indiana may take
by devise in trust for the support of common sclu)ols therein. Skinner v.

Harrison Township, 18 N. E. Reptr. 529; Literary Fund v. Dawson, 1 Rob.
402, ycc further, ante, note 16.
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perhaps, be considered rather as a declaratory law, or specifica-

tion, of previously recognized charities, than as creating, as some

cases have intimated (a), the objects of chancery jurisdiction

over charities. If the whole jurisdiction of equity over charit-

able uses and devices was grounded on the statute of Elizabeth,

then we are driven to the conclusion, that, as the statute has

never been re-enacted, our courts of equity in this country are

cut off from a large field of jurisdiction, over some of the most

interesting and meritorious trusts that can possibly be created,

and confided to the integrity of men. It would ap-

[ *288
] pear, from the preamble * to the statute of Elizabeth,

that it did not intend to give any new validity to char-

itable donations, but rather to provide a new and more effectual

remedy for the breaches of those trusts (6).

(a) 1 Ch. Cas. 134, 267. 6 Dow's Rep. 136.

(&) The statute defined the charities which chancery would protect, and
were to be enforced; but the better opinion is, that it left the jurisdiction as

it existed prior to the statute untouched, in Dashiel v. Attorney General, ">

Harr. d' Johns. 392, it was decided, after an able discussion, that independent
of the statute of 43 Eliz., (and which had not been adopted in Maryland,) a
court of chancery cannot sustain and enforce a devise to charitable uses,

which would, without the statute, have been void at law, as vague and in-

definite. The same decision was made in Virginia, in Gal lego v. The At-
torney General, where the statute of 43 Eliz. was repealed. 3 Leigh''s Rep.
450. Taney's Executors v. Latane, 4 Ihid. 327. See, also, Story, J., in 3
Pelers U. S. Rep. 494, S. P. But in Witraan v. Lex, 17 Serg. & Rawie, 88,
it was held that a bequest to St. Michael and Ziou churches, in Philadel-
phia, the interest to l)e laid out in bread annually for ten years, for the poor
of the Lutheran congregation, was a valid bequest. That case established, that
a trust in favour of an incorporated religious or charitable society, was an
available one; and the same principle was declared in the case of the Mayor
and Corporation of Philadelphia i\ Elliott, 3 Rawle\s Rep. 170. Though the
statute for charitable uses, of 43 Eliz., was not extended to Pennsylvania,
yet the principles adopted in chancery, in the application of that statute,

applied as part of the common law. Where the object was defined, and the
instrument not inadequate, they would give relief to the extent of the Eng-
lish chancery. The be(iuest, in the case in 9 Vcsei/, 399, would be good
there. It is immaterial whether the person to take be in esse or not, or
how uncertain the objects may be, provided there be a discretionary power
vested any where over the application of the testator's bounty to these
objects. If the intention sufficiently appears on the bequest, it would be
held valid. But where the particular charitable object is not specified, or
the charitable purpose in the channel of the testator's intention cannot be
effected, there is no case in Pennsylvania in which the courts have under-
taken to make new channels for the trust on the doctrine o( ey pres, though
there might be trustees willing and competent to act. Report of the Pcnn-
sylrania Commissioners on the Civil Code, January, 183."). The decree, in the;

ciuse of The Orphan Asylum Society v. M'C^artee, was reversed, on appeal to

the court of errors of New York; (9 Cowen\^ Rep. 437;) but it was on the
ground that .the devise to the corporation was direct, and not a tru.st for the
corporation; and the oi)inion of Chancellor Jones, on that ]>oint, reniain.s

undisturbed. The question relative to the juri-sdiction of chancery over de-
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(6.) Their powers to make contracts.

It was an ancient and technical rule of the common lawj that a

corporation could not manifest its intentions by any personal act

or oral discourse, and that it spoke and acted only by its common
seal (a). Afterwards, the rule was relaxed, and, for the sake of

convenience, corporations were permitted to act, in ordinary mat-

ters, without deed, as to retain a servant, cook, or but-

ler (6). The case in 12 Hen. * VII. 25 (c), was, that a [*289
]

bailiff, as a servant to a corporation, could justify with-

out being authorized by deed, but that no interest could depart

from a corporation, as a lease for years, a license to take fees, and

a power of attorney to make livery, w^ithout deed. So, in Manhy
V. Long (d), it was held, that a bailiff to a corporation, for the

purpose of distress, did not require an appointment in writing.

In Rex v. Bigg (e), the old rule was still further relaxed; and it

vises to charitable uses, remains to be definitively settled in this country.
See infra, vol. iv. p. 508. In Moore v. Moore, 4 Dana's K. Rep, 357, it was
held, that a court of equity, without the aid of any statute, may enforce a
trust, whenever it is so defined or described by the donor, as to enable the
court, consistently with the rules of law, to ascertain and apply it to the
o))iects intended, and where, in such case, there is no trustee appointed by
tlie will, the court will act as trustee and appoint one. The chancery juris-

diction, whether a trust was deemed a charity or not, had been established
in England, prior to the statute of 43 Eliz. It was further considered, that
the statute of Elizabeth, so iar as it gave m//rf«7^ to numerous charitable gifts

and bequests which would otherwise be void, was in force in Kentucky; but
so iar as it related to the remedy, when no specific application existed or had
failed, by outhorizing the appropriation, upon the civil law doctrine of cy
prcs, of the charity to some suitable and congenial purpose ofcharity, it was
not applicable to our institutions or in force. In this last case, the equity
jurisdiction over charitable bequests and trusts, was ably and learnedly dis-
cussed by Ch. J. Robertson, in delivering the opinion of the court; and in
the case of Potter v. Chapin, 6 Paige's R. 639, it was held, that the court of
chancery would sustain a gift or bequest, or dedication of personal property
to public or charitable uses, if the same be not inconsistent with local law
or public policy, and where the object of such gift or dedication is specific
and capable of being carried into effect according to the intention of the
donor. Chancellor Wadsworth said, that the decision in the case of The
Bapfisf Association v. Hart's Executors, 4 lllieaton's R. 1, was generally ad-
mitted to be wrong. Again, in the case of the Dutch church in Garden-

' Street j). Mott, 7 Paige, 77, it was decreed, that the court of chancery had an
original jurisdiction toenforceand compel the performance of trusts for pious
and charitable uses, when the devise or conveyance in trust was made to a
trustee capable of taking the legal estate.

{a) Daries' Rep. 121, the case of the Dean and Chapter of Femes.
{!>) Ptoml. Rep. 91 b. 2 Saund. Rep. 305. 3 P. Wins. 423, arg., and 1 Ki/d

on Corporations, 260.

(c) Bro. tit. Corporation, 51,
{d) 3 Lev. Rep. 107. Smith v. B. & S. Gas Light Co.. 3 Nciille <£• Manning,

771. 1 Adolp. & Ellis, 526, S. P.
(c) 3 P. Wms. 419.
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seems to have been established, that though a corporation could

not contract directly, except under their corporate seal, yet they

might, by mere vote, or other corporate act, not under their cor-

porate seal, appoint an agent, whose acts and contracts, within

the limit of his authority, would be binding on the corporation.

In a case as late as 1783 (a), it 'was held, that the agreement of a

major part of a corporation, entered in the corporation books

though not under the corporate seal, would be decreed in equity.

In Yarhorqugh v. The Bank of England (6), it was admitted, that

a corporation might be bound by the acts of their servants, though

not authorized under their seal, if done within the scope of their

employment. At last, after a full review of all the authorities,

the old technical rule was condemned as impolitic, and essentially

discarded; for it was decided by the Supreme Court of the United

States, in the case of The Bank of Columbia v. Patterson (c), that

whenever a corporation aggregate was acting within the range of

the legitimate purpose of its institution, all parol contracts made

by its authorized agents were express and binding promises of the

corporation; and all duties imposed upon them by law, and

all benefits conferred at their request, raised implied

[
* 290 ] *promises, for the enforcement of which an action lay (d).

The adjudged cases in England, and in Massachusetts,

were considered as fully supporting this reasonable doctrine; and

that the technical rule, that a corporation could not make a promise

except under its seal, would be productive of great mischiefs. As

soon as it was established, that the regularly appointed agent of the

corporation could contract in their name without seal, it was impos-

sible to support the other position. Afterwards, in Fleckner v. United

States Bank (e), it was decided, by the same court, that a bank

(n) Maxwell v. Dulwich College, cited in 1 Fonh. TV. 296, note. But in

Carter v. Dean and Chapter of Ely, 7 Simons, 211, the authority of that case

as a precedent, %vas very much questioned, and the vice-chancellor considered

it as resting on its particular and singular circumstances, and that it did not

in the least disturb the settled rule of law, that eleemosynary and ecclesias-

tical cijrporations were not bound by anything in the shape of an agreement
regarding their lauds, unless it was evidenced by a deed or writing under their

cor})orate seal.

(h) 1(> East's Rep. 6.

(c) 7 Lranch, 299.

\d) It was held by Lord Mansfield, in the case of The King v. The Rank of

England, Ihmg. 523, that asHumpsit would lie against a corporation for relusal

to transfer stock, and the same point was ruled by the supreme court of New
York, in theca.se ofKortright v. Buffalo Commercial Bank, 20 W'nidcH^ 91.

{c) 8 yVheaton, 338.
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jiricl other commercia] corporations, might bind themselves by the

acts of their authorized officers and agents, without the corporate

seal. Whatever might be the original correctness of the ancient

d(ictrine, that a corporation could only act through the instru-

mentality of its common seal, when that doctrine was applied to

corporations existing by the common law, it had no application to

corporations created by statute, whose charters contemplate the

business of the corporation to be transacted exclusively by a board

of directors. The rule has even been broken in upon in modern

times in respect to common law corporations. The acts of the

})oard of directors, evidenced by a written vote, are as completely

binding upon the corporation, and as complete authority to their

agents, as the most solemn acts done under the corporate seal.

With respect to banks, from the very nature of their operations

in discounting notes, receiving deposits, paying checks, and other

ordinary contracts, it would be impracticable to affix the corporate

seal as a confirmation of each individual act. Where corporations

have no specific mode of acting prescribed, the common law mode
of acting may be properly inferred. But every corporation created

by statute, may act as the statute prescribes; and it is a settled

(loclrinp, that a corporation may be bound by contracts not under

its corporate seal, and by contracts made in the ordinary

discharge *of the official duty of its agents and officers. [* 291
]

Lastly, in the case of Oshom v. United States Bank (a),

it was declared, that though a corporation could only appear by

attorney, the authority of that attorney need not be under seal

;

and the actual production of any warrant of attorney to appear

in court, is not necessary in the case of a corporation more than

in the case of an individual.
^^

[a) 9 Whenton, 738.
'^^ If not restrained by law, corporations have an incidental power to make

contracts and evidence them hy any instruments necessary to advance their
objects. Strauss r. Eagle Insurance Co., 5 Ohio St. 59. Its authority comes
from its charter, and is either expressed therein or implied. Bank of Augusta
V. Earle, 13 Peters, 519; Murphy v. Jacksonville, 18 Fla, 318; Ewing r. To-
ledo Bank, 43 Ohio. 31; Wecker v. Bank, 42 Md. 581; Plank Koad v. Water-
town, 5 Wis. 173; N. Y. & Harlem K. R. Co. r. Mayor, &c., of N. Y., 1 Hilt.

5fi2; Maher r. City of Chicago, 38 111. 206: Abby r. Billups, 35 Miss. G18.

They may contract by resolution. American Bank r. Baker, 4 Met. 164; St.

Louis Bank v. Grand Lodge, 98 U. S. 123. By their agent. Bank of the
Metropolis!'. Guttschlick. 14 Peter, 19; Abbot r. Hermon, 7 Me. (7Greenl.)
118; Frankfort Bridge Co. r. City of Frankfort, 18 B. Monr. 41; McCollough
r. Ins. Co., 46 Ala. 376; Cincinnati li. R. r. Clarkson, 7 Ind. 595. But in

order to bind it by a promissory note he must show his authority, and that
its faculty gave it ix)wer to bind itself for })ayment of money. Harwood v.
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That corporations can now be bound by contracts made by their

agents, though not under seal, and also on implied contracts to be

deduced by inference from corporate acts, without either a vote,

or deed, or writing, is a doctrine generally established in the

courts of the several states, with great clearness and solidity of

argument (a) ; and the technical rule of the common law may

(a) Eastman v. Coos Bank, 1 N. H. Hep. 26. Maine Stage Company v.

Longley, 14 Mnbte R. 444. Hayden r. Mirl. Turnpike Company, 10 3Iass.

Rep. 397. The Proprietors of the Canal Bridge «. Gordon, 1 Fivk. Rep. 297.
Bulkley v. The Derby Fishing Company, 2 Conn. Rep. 252. Danforth v.

Schoharie Turnpike Company, 12 Johns. Rep. 227. Dun v. Rector of St.

Andrew's Church, 14 Ibid. 118. Mott v. Hicks, 1 Cowen's Rep. 513. The
Baptist Church v. Mulford, 3 Halsted's Rep. 182. The Chestnut Hill Turn-
pike V. Rutter, 4 Serg. & RawJe, 16. Duncan, J., in Bank of Northern Liber-
ties V. Cresson, 12 Ibid. 312. La Grand v. Hampden Sydnev College. 5
3Iunf. Rep. 324. Colcock v. Garvey, 1 Nott <& 31' Cord, 231. Bank of United
States V. Daudridge, 12 Wlienton, 64. Bank of the Metropolis o. Guttchlick,
14 Peters, 19. Union Bank of Maryland v. Ridgely, 1 Harr. <& Gill. 324.

Poultney v. Wells, 1 Aiken^s Rep. 180. The English law is more strict on
this subject; for the general rule is still understood to be, that a corporation,
though created by statute, cannot express its will except by writing under
the corporate seal. The excepted cases are: 1. Where the acts done are of
daily necessity, or too insignificant for the trouble of the seal; 2. Where the
corporation has a head, as a mayor, who may give commands: 3. Where the

Humes, 9 Ala. N. S. 659. By its authorised officers. Hunneman v. Inhabit-
ants of Grafton, 10 Mete. 454; Rower. Table Mountain Water Co., 10 Cal.

441; Gillettr. Campbell, 1 Den. 520; Allard v. Bourne, 15 C. B. N. S. 468;
Bank of Vergennes v. Warren, 7 Hill, 91; Dubuque College v. Dubuque, 13
Iowa, 555. The president, however, in order to bind a corporation must have
power by the charter, or be authorised by the acts or ratification of the corpo-
ration. Mount Sterling, &c., Turnpike Co. v. Looney, 1 Mete. 550; Farmer's
Bank of Bucks County v. McKee, 2 Pa. St. 318. To make the contracts ofa
corporation binding they must be such as are authorized by its charter.

Augusta Bank v. Earle, 38 U. S. (13 Pet.) 519; Ewing v. Savings Bank, &c.,
Co., 43 Ohio St. 31. Its contract is presumed to be tiltra vires until the con-
trary is shown. Southern Express Co. v. Western N. C. R. Co., 99 U. S. 191.
Contracts not within its sphere as defined by its charter are void, or as usually
stated ultra vires. New Haven Co. v. Hayden, 107 Mass. 71; Webster /.'.'Buf-

falo Ins. Co., 2 McCrary, 348; McSpedonr. Mayor, &c., ofNew York, 7Kosw.
601; Trenton Ins. Co. v. McKelway, 1 Beasl. 133; Fisk r. Chicago, Rock Is-

land, &c., R. R. Co., 4 Abb. Pr. N. S. 378. The president has been held
bound by his knowledge of a stipuhition given by him, though in excess of
his powers. Thomas v. Morgan county, 39 111. 496. For recent cases on con-
tracts ultra vires, see 1 L. R. A., p. 285, in notes to case In yi'eScranton Elec-

tric Light and Heat Co. 's Appeal. They may be estopped. Hale v. Union
Ins. Co., 32 N. H. 295, but where tlieir contract is ultra W/r.9 it cannot be en-
forced upon them in this way. Bis.sell v. Spring Valley, 110 U. S. 162;

Chambers v. Falkner, 65 Ala. 448; Webster v. Ins. Co., 2 McCreary, 348.

They may issue negotiable paper. Goodrich r. Reynolds, 31 111. 490; Atty-
Genl. v. Ins. Co., 9 Paige, 470; Hardy v. Merriweather, 14 Ind. 303; Bacon
v. Mississippi Ins. Co.. 31 Miss. 116; McMasters v. Reed, 1 Grant's Cas. 36;

Garner. Brigham, 39 Me. 35; Moss v. Oaklev, 2 Hill, 265; Partridge r. Badger,
25 Barb. 146; Buckley r. Briggs, 30 Mo. 452.
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now be considered as being, in a very great degree, done

away in the jurisprudence *of the United States. But [ * 292 1

it is equally well settled, that though parol evidence be

admissible to prove thte agency and contracts of the agent of a

corporation, (for the appointment of the agent need not be by

seal in the case of ordinary contracts) corporations, like natural

persons, are bound only by the acts and contracts of their agents,

done and made within the scope of their authority (a).

(7.) Of the corporate 7iame.

It is a general rule that corporations must take and grant by

their* corporate name. Without a name they could not perform

their corporate functions; and a name is so indispensable a part

of the constitution of a corporation, that if none be expressly

acts to be done, must he done immediately, and cannot wait for the formali-
ties of a seal; 4. Where it is essential to a monied institution that they should
have the power to issue notes and accept bills. Loudon Waterworks v. Bailey,
4 Bingham' ft Rep. 283. 12 ^. Moore si' Rep. 532, S. C. If the contract be exe-

eiifed, the general rule does not apply; and therefore assumpidt for use and oc-
cupation may be maintained by a corporation aggregate, against a tenant
who has occupied premises under them, and paid rent. The ftfayor of Staf-

ford V. Till, 4 Ring. 75. 12 R. Moore's Rep. 260. In Smith v. B. & S. Gas
Light Company, 3 NeiiJl & Manning, 771, it was held, that a corporation
might authorize an agent to distrain, by parol; but that in cases of extraor-
dinary acts to be done, or where an estate is to be vested or divested, there
must be a deed. In Beverley v. Lincoln, 6 Adolp. & Ellis, 829, it was ad-
judged that a corporation aggregate might be sued in assumpsit on a contract
by parol, and whether express or implied, for goods sold and delivered. This
was a relaxation of the ancient rule of the common law to the same extent as
had already been done by the courts of the United States, to which the
learned judge, (Patteson,) who delivered the opinion of the K. B, in that
case, alluded. The English court took care, however, "to disclaim entirely
the right or the wish to innovate on the law upon any ground of inconveni-
ence, however strongly made out," but admitted that if the old rule had
been treated by previous decisions with some degree of strictness, and that if

''the principle, in fair reasoning, leads to a relaxation of the rule for which
no prior decision can be found expressly in point, the mere circumstance of
novelty, ought not to deter us." The liberal and sound reasoning contained
in this decision, with the (jualified reserve accompanying it, are both to be
commended. It was further declared, in Church r. Imperial G. L. Co., 6 Adolp.
& Ellis, 846, that it made no difference as to the right of a corporation to sue
on a contract entered into by them without seal, whether the contract be
executed or executory.

ia) Essex Turnpike Corporation i\ Collins, 8 3Tass. Rep. 299. Clark r. Cor-
poration of Washington, 12 Whealon, 40. Bank of U. S. ?'. .Dand ridge. Ibid.

64. Leggett v. New Jersey Manufacturing and Banking Company. A^ew
Jersey Ch. April term, 1832. Bank of the Metropolis r. Guttchlick, 14 Peters,

19. As corporations act by agents, they are responsible in damages for in-

juries infiicted through their means. Goodloe r. City of Cincinnati, 4 Ohio
Rep. 500. A special action on the case will lie for neglect of corporate duty,
by which the plaintiff suffers. Kiddle v. Proprietors, &c., 7 Mass. Rep. 169.
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given, one may be assumed by implication (a).^- A misnomer in a

grant by statute, or by devise, to a corporation does not avoid the

grant, though the right name of the corporation be not used, pro-

vided the corporation really intended it to be made apparent (6).

So, an immaterial variation in the name of the corporation, does

not avoid its grant; though it is not settled with the requisite

precision, what variations in the name are or are not deemed sub-

stantial. The general rule to be collected from the cases, is (c),

that a variation from the precise name of the corporation, when

the true name is necessarily to be collected from the instrument,

or is shown by proper averments, will not invalidate a grant by

or to a corporation, or a contract with it ; and the modern

[
* 293 ] cases show an increased liberality *on this subject. For

a corporation to attempt to set aside its own grant, by

reason of misnomer in its own name, was severely censured, and

in a great measure repressed, as early as the time of Lord

Coke {d}.^'

(8.) Of the poiver to elect members and make by-laws.

The same principle prevails in these incorporated societies, as

in the community at large, that the acts of the majority, in cases

within the charter powers, bind the whole. The majority, here

means the major part of those who are present at a regular cor-

porate meeting. There is a distinction taken between a corpo-

rate act to be done by a select and definite body, as, by a board of

(a) Anon., 1 Leon. Rep. 163. 1 Sdlk. Rep. 191. 1 Blacks. Com, 474, 475.

1 Kyd on torpomtiom, 234. 237, 250, 253. 10 Co. 28, h. 29, b.

(i)) Ca.se of the Chancellor ol Oxford, 10 Co. 57, b. Inhabitants r. String,

5 Hahied's Rep. 323.

(c) 1 Kyd on Corporations, 236—252. 6 Co. 64, b. 10 Co. 126, a. Road
Company v. Creeger, 5 Harr. A Johns. 122. African Society v. Varick, 13

Johns. Rep. 38. The Turnpike Company v. Myers. 6 Scrg. & Rawlc, 12.

Woolwich V. Forrest, Pennington'' s Rep. 115. Inhal)itants r. String, 5 Hal-

sled's Rep. 323. First Parish in Sutton v. Cole, 3 Pick. Rep. 232. Angell d-

Ames on Corporations, 56.

{d) Jenk. Cent. 233, case 6, 270, case 88. 10 Co. 126 a.

'^'^

It may acquire its name by usage or reputation. Smith r. Plank R. R.

Co., 30 Ala. N. S. 650. See. also, Johnson r. Common Council of Indian-

apolis, 16 Ind. 227. As to what constitutes a good description of a corpora-

tion see Burdine r. Grand Lodge of Alabama, 37 Ala. N. S. 278.
" A mere addition is no misnomer. Mel tor v. Spateman. 1 Saund. 340.

Nor the mere transi)osition of the words of its name. Cliadscy r. M'Creery,

27 III. 253. A contract will not be avoided by misnomer. Hobokeu Build-

ing Asson. r. Martin, 2 Beasl. 427. Nor a bond. Pendleton v. Bank of Ken-

tucky, 1 T. B. Monr. 171. Nor a deed. Kentucky Seminary t;. Wallace, 15

B. Monr. 35. Nor a notice. Kasth:im r. iilackburn R. R. Co., 25 Eng. L. & E.

498; Gray v. Monongahelu Nav. Co., 2 Watts ct S. 156.
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directors, and one to be performed by the constituent members.

In the latter case, a majority of those who appear may act; but

in the former, a majority of the definite body must be present,

and then a majority of the quorum may decide. This is the gen-

eral rale on the subject; and if any corporation has a different

modification of the expression of the binding will of the corpora-

tion, it arises from the special provisions t5f the act or charter of

incorporation (a). The power of election, or the supplying of

members in the room of such as are removed by death, or other-

wise, is said to be a power incident to and necessarily implied in

every aggregate corporation, from the principle of self-preserva-

tion (6). But it seldom happens that an opportunity is afforded

for the application of this principle, because the power

of election must be exercised * under the modifications [ * 294 ]

of the charter or statute, of which the corporation is the

mere creature, and which usually prescribes the time and manner

of corporate elections, and defines the qualifications of the elec-

tors. If this be not done to the requisite extent in the act or

charter creating the corporation, it is in the power of the corpor-

ation itself, by its by-laws, to regulate the manner of election,

and the requisite proof of the qualifications of the electors, in

conformity with the principles of the charter (c).^*

{a) Rex V. Varlo, Cowp. Rep. 248. 1 Kyd on Corp. 308, 400, 424. 1 Blacks.

Com. 478. The King v. Bellringer, 4 nnn. Rep. 810. The King v. Miller,

6 Term. Rep. 268. The King v. Bower, 1 Bnrnw. & Cress. 492. Ex parte
Wilcocks, 7 Cowen's Rep. 402. Field v. Field, 9 WendeWs Rep. 394, 403.

The New York Revised Staiules, vol. ii. p. 555, sec. 27. have declared, that
when any power, authority or duty is confided by law to three or more per-

sons, or whenever three or more persons, oY officers, are authorized or required
to perform any act, the power may be exercised by a majoiity, upon a meet-
ing of all the persons so iutrusted or empowered, unless special provision bo
otherwise made. It is also a general principle of law, of which this statute
provision is partly declaratory, that in a case of a mere private authority
and contidence, unless provision be made to the contrary, the whole body
must meet and agree in the decision; but that in matters of public concern,
or in some respects ol a general nature, and all meet, the act of the majority
will bind. Vide infra, p. 633. On a reference to three arbiters, if all meet,
the award of two is valid. Meiklejohu v. Young, StuarVs Lower Canada R.
43.

(6) Hicks V. Town of Launceston, 1 Rol Abr. 513, 514. 8 East's Rep. 272.

n. S. C.

(c) 2 Kyd on Corp. 20—30. Though the charter gives to a select body the
power to make by-laws, it does not divest the body of corporations at largo

of the same right. King v. Westwood, 4 Barnw. & Cress. 781; Lovell v.

Westwood, 2 Dorv dt Claike's P. C. Rep. 21. There is this distinction on tho
subject, that if the power of making by-laws be committed to the corporate
body at large, they may delegate that power to a select body representing

^*See Jacobs v. Murray, 15 Cal. 221; Hughes v. Parker, 19 N. H. 181.

25 VOL. II. KENT. 385
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It was decided, in the case of Newling v. Frances (a), that

when the mode of electing corporate officers was not regulated

by charter or prescription, the corporation might make by-laws

to regulate the elections, provided they did not infringe the

charter (6). And in the case of The Commomvealth of Pennsyl-

vania V. Woelper (c), it was held, that a corporation might, by a

by law, give to the president the power of appointing inspectors

of the corporate elections, and also define by by-laws the nature

of the tickets to be used, and the manner of voting. All such

regulations rest in the discretion of the corporation, provided no

chartered right or privilege be infringed, or the law of the land

violated. It is settled, that a by-law cannot exclude an integral

part of the electors, nor impose upon them a qualification incon-

sistent with the charter, or unconnected with their corporate

character {d).^^ Though in the case of elections in public and

municipal corporations, and in all other elections of a public

nature, every vote must be personally given (e); yet, in the case

of monied corporations instituted for private purposes,

[ *295 ] it has been held * that the right of voting by proxy

might be delegated by the by-laws of the institution,

when the charter was silent (g).

them; but if the power be given to a select body, they cannot delegate that

power.
(rt) 3 Term Rep. 189.

{h) See, also, Kex v. Spencer, 3 Burr. Rep. 1827. 2 Kyd on Corp. 26—31.
King V. Westwood, 7 Bingham'' s Rep. 1.

(c) 3 Scrg. & Rawie, 29.

(d) Rex V. Spencer, 3 Burr. Rep. 1827. The general law on the subject of

valid by-laws, is well digested in 1 Woodd. Lcc. 495—500 No director can

be excluded by the board of directors of a banking institution, from inspect-

ing the books of the bank. The People r. Throop, 12 WcndeWf Rep. 183.

(e) Case of the Dean and Chapter of Femes, Danes' Rep 129. Attorney
General v. Scott, 1 Vescy, 413.

(.7) The State v. Ikidor, 5 Day' a Rep. 329. In New York, {R. S. vol. i.

604,) at the election of corporate officers in corporations of a private nature,

except library, religious, and monied corporations, stockholders may vote by
proxy. In Phillips r. Wickham, 1 Paige'a Rep. 598, tlie chancellor doubts
the validity of the right of voting by proxy, when the power is not given,

either expressly or impliedly, in the act creating the institution. And in

Taylor t'. Griswold, (Feb. term, 1834,) in the supreme court of New Jersey,

after a full and learned discu.ssion, it was held to be be a principle of the

common law, that where an election depended upon the exercise of judg-
'^^ They may make provision by by-law to conduct their elections, and if

there be none the established usage will govern. Juker v. Commonwealth,
20 Pa. St. 484. If by the charter each stockholder being a citizen is en-

titled to vote, an alien is excluded. In Re Barker, G Wend. 509. The
by-laws must not be unreasonable, against public policy or contrary to law.

People V. Medical School of Erie, 24 Barb. 570; Scrivener's Co. v. Brooking,

3 Ad. & El. 95.
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It is a question not definitively settled, whether the officers of

a corporation, who are directed to be annually elected, can con-

tinue in office after the year, and until others are duly elected,

in cases where the time of election under the charter has elapsed,

either through mistake, accident, or misfortune, and there be no

provision in the charter for the case. In the case of public

officers who are such de facto, acting under color of office by an

election or appointment not strictly legal, or without having

qualified themselves by the requisite tests, or by holding over

after the period prescribed for a new appointment, as in the case

of sheriffs, constables, &c. ; their acts are held valid as respects

the rights of third persons who have an interest in them, and as

concerns the public, in order to prevent a failure of justice {a)}^

This general principle has been applied to the officers of a private

monied corporation, so far as concerns the rights of others (6);

and the sounder and better doctrine, I apprehend to be, that

where the members of a corporation are directed to be annually

elected, the "SYords are only directory, and do not take away the

power incident to the corporation to elect afterwards, whe» the

annual day had, by some means, free from design or fraud, been

passed by {c)}^

ment, the right could not be deputed; and that it required legislative sanc-

tion, before any corporate body could make a valid by-law authorizing
members to vote hy prox3^ The authority of the case of the State v. Tudor,
may, therefore, be considered as essentially shaken.

(rt) The King v. Lisle, Andrcw^s Rep. 163. The People v. Collins, 7 Johns.

Rep. 549. Jones v. Gibson, 1 N. H. Rep. 2G(). Johnston v. Wilson, 2 Ibid.

202. Anon., 12 Mod. Rep. 256. In the matter of the M. and H. Railroad
Co., 19 Wendell, 135, 145. It is a usual and veise provision in public char-
ters, that the officers directed to be annually appointed, shall continue in

office until other fit persons shall be appointed and sworn in their places.

This Avas the casein the charter granted to the city of New York, in 1686,

and again in 1730. By the English statute of 1 Victoria, ch. 78, /or the regu-

lation of municipal corporation:^, it was declared that the election of persons to

corporate offices should not be questioned for want of title in the persons
presiding at such elections, provided such persons were in actual possession

of, and had taken upon themselves the execution of the duties of such office.

(h) Baird v. Baiik of Washington, 11 Serg. & Rawle, 411. Bank of U. S. v.

Dandridge, 12 Wheaton, 64. Lehigh Bridge Company v. Lehigh Canal Com-
pany, 4 Rawle, 1.

{(:) Hicks V. Town of Launcestou, 1 Rol. Abr. 513. Foot v. Prowse, Mayor
ot Truro, Sir. Rep. 625. 3 Bro. P. C. 167, S. C. The Queen v. Corix)ration
of Durham, 10 Mod. Rep. 146. The People v. Punkel, 9 Johns. Rep. 147.

*'' Tlie clerk of a corporation remains in office until another is chosen, unless
the contrary appears in the state law or by-laws. South Bay Meadow
Dam Co. v. Gray, 30 Me. 547. See, also, is^ashville Bank v. Petway, 3
Humph. 522; Scoville v. City of Cleveland, 1 Ohio St. 126.

'^' See, also, Vincennes University tJ. Indiana, 14 How. 268; Hoboken
Building Society v. Martin, 2 Beasl. 427; Kuowlton v. Ackley, 8 Cusb. 93.
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[*29G ]
* The statute of 11 Geo. I. c. 4., was made expressly

to prevent the hazard and evils of a dissolution of the

corporation, from the omission to elect on the day; and it seems

to admit of a question, whether the statute was not rather de-

claratory, (for so it has been called,) and introduced to remove

doubts and difficulty (a). The election, when it does take place,

must be had, and the assent of a majority of the corporation to

any transaction concerning the corporation must be given when
the members of the corporation are duly assembled collegialiter

;

and they must act simul et semel, and npt scatteringly, and at

several times and places {b).'^^

The power to make by-laws is given to corporate bodies to

enable them to fulfil the purposes of their institution; and when

the objects of the power and the persons who are to exercise it,

are not specially defined in the charter, it is necessarily limited

in its exercise to those purposes, and resides in the body politic

at large. These corporate powers of legislation must be exercised

reasonably, and in sound discretion, and strictly within the

limits of the charter, and in perfect subordination to the consti-

Trustees of Vernon Society v. Hill, 6 Coxvenl^i Rep. 23. M'Call v. Byram
Manufacturing Co., 6 Conn. Rep. 428. But see Rex v. Poole, 7 Mod. Rep. 195,

Cases temp. Hardw. 20. 2 Barnard Rep. K. B. 447. S. C. Contra; and the
opinion of the chancellor, in Phillips v. Wickham, 1 Paige\'i Rep. 590, seems
also to be contra. In the case of Rex r. Poole, {Cases temp. Hardw. 20,) Lord
Hardwicke speaks doubtfully of the common law on this point; though he
refers to the case of Landsdown, in RoWs Abridgment, where an election eight
days after the charter day was held good, for that the day was only directory.

But he admitted, that the mention of hours on the election days was merely
directory, and not restrictive.

{a) The King v. Pasmore, 3 Term Rep. 238, 245, 24G. By the N. Y. Revised

Statutes, if any corporation shall not organize and (;ommence the transaction

of its business within one year from the date of its incorporation, its cor-

porate powers shall cease.
'

[b) The Dean and Chapter of Femes, Davics^ Rep. 130—132. Pierce v.

New Orleans Building Co., 9 Lou. Rep. 397. When a corporate election has
been irregularly or illegally conducted, the regular and established com-
mon low remedy is by motion, for leave to file an information in nature of
a quo warranto, as was done in the case E.v parte Murphy, 7 Cowen, 153; but
in New York by statute (sess. 48, ch. 325, sect. 9, and which provision was
afterwards incorporated in the N. Y. R. S., vol. i. 603, sect. 5,) a more sum-
mary and easy remedy was provided. Any person aggrieved by any such
corporate election may, on giving reasonable notice, apply to the supremo
court, who arc to proceed forthwith, and in a summary way, to hear the af-

fidavits, proofs and allegations of the parties, and to establish the election,

or order a new election, or make such order and give such relief as right

and justice may require. See the case Ex parte UoimcSy 5 Cowen, 42G, to

that e fleet.
'^'* The neglect of a ministerial act by an oflioer will not defeat the elec-

tion where there is actual notice without fraud, Gorhum i". Campbell, 2 Cal.

theeli
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tiition aud general law of the land, and the rights dependent

thereon. Subject to these limitations, the power to make by-laws

may be sustained and enforced by just and competent pecuniary

penalties (a).^^ •

*
(9. ) Of ilie power of removal. [ * 297]

The power of amotion, or disfranchisement of a member
for a reasonable cause, is a power necessarily incident to every

corporation."" It was, however, the doctrine formerly, that no free-

man of a corporation could be disfranchised by the act of the cor-

poration itself, unless the charter expressly conferred the power,

or it existed by prescription (6). But Lord Ch. B. Hale held (c),

that every corporation might remove a member, for good cause:

and in Lord Bruce''s case (d), the K. B. declared the modern opin-

ion to be, that a power of amotion was incident to a corporation.

At last, in the case of The King v. Richardsoii (e), the question

\a) See the opinions of the judges in the case of the King v. Westwood,
7 hing. Rep. 1; and see Angell <& Ames on Corporations, ch. 9, 177—20G, where
this branch of the sulyect is treated, and with great and exhausting re-

search. Every corporate body has a right at common law, and without
statute, to make by-laws needful tor the management of the business and
property of the corporation, and to regulate the duties and conduct of its

officers and agents. Savage, Ch. J., in The People v. Throop, 12 Wendell's

liep. 183. Child v. Hudson Bay Company, 2 P. Wms. 209. But a corpora-

tion cannot by a hj/'laic subject to forfeiture, shares of stockholders for non-
payment of instalments, unless the power be expressly granted by the
charter. Corporations cannot impo.se penalties and take redress into their

own hands. Kirk r. Norvill, 1 I'etm K. 118. In the matter of the Long
Island K. K., 19 Wendell, 37.

A ccrlifieate of corporate stock, is transferable by a blank endorsement,
which may be filled up by the holder, by writing an assignment and power
of attorney over the signature endorsed. Kortwright v. Buftalo Commer-
cial Bank, 20 Wendell, 91.

(b) Bagg's ca.se, 11 Co. 99, a, 2d resolution. See, also, Sty. Bep. All, 480,

1 Lord Raym. 392. 2 I hid. 15()6.

(c) Tidderley's ca.se, 1 Sid. Rep. 14.

(d) 2 Sir. Rep. 891.

{e) 1 Burr. Rep. 517.

''' In Cahill v. Kalamazoo Mutual Ins. Co., 2 Dougl. 124, it was held that
where the president and directors are empowered to make by-laws, the
president and a majority have the power. See. also. Jeffrey's case, 5 Co.
()6. As to by-laws in restraint of trade being both reasonable and bene-
ficial, see Boswortii v. Heme, Cas. Temp. Hardw. 405; Dodwell v. Oxford,
2 Ventr. 33. For instance where held void. Gunmaker's Co. r. Fell, Willes
384; Sayre w. Louisville Union Benevolent Assoc, 1 Duv. 143. See, how-
ever, Adley V. Whitstable Co., 17 Ves. 316. That a by-hnv may be good
in part and visa trrsa, see Rogers v. Jones, 1 Wend. 237: Harris v. Wake-
mau, Say. 254; see, however, Clarke v. Tuckett, 2 Ventr. 182. See, also,

note 25, ante.
'^ See Smith v. Smith, 3 Desaus. 557; Evans v. Philadelphia Club, 50 Pa.

St. 107,
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was fnlly and at large discussed in the K. B. ; and the court de-

cided, that the power of anaotion was incident, and necessary for

the good order and government of corporate bodies, as much as

the power of making by-laws. But this power of amotion, as the

court held in that case, must be exercised for good cause; and it

must be for some ofiPence that has an immediate relation to the

duties of the party as a corporator; for as to offences which have

no immediate relation to his corporate trust, but which render a

party infamous and unfit for any office, they must be established

by indictment and trial at law, before the corporation can expel

for such a cause. In the case of The Commonicealth v. St. Pat-

rick's Society (a), while it was admitted to be a tacit condition

annexed to the corporate franchise that the members would not

oppose or injure the interests of the corporate body; and that ex-

pulsion might follow a breach of thd condition; yet it was ad-

judged, that without an express power in the charter, no

[* 298] member could be disfranchised, unless he * had been

guilty of some offence which either affected the interests

or good government of the corporation, or was indictable by the

law of the land, and of which he had been convicted. If there be

no special provision on the subject in the charter, the power of re-

moval of a member for just cause, resides in the whole body (6).

But a select body of the corporation may possess the power, not

only when given by charter, but in consequence of a by-law made
by the body at large; for the body at large may delegate their

powers to a select body, as the representative of the whole com-

munity (c).^^

The cases do not distinguish clearly between disfranchisement

and amotion. The former applies to members, and the Litter

only to officers; and if an officer be removed for good cause, he

may still continue to be a member of the corporation {d). Dis-

franchisement is the greater power, and more formidable in its

application; and in joint stock or monied corporations, no stock-

(a) 2 Binney^s Rep. 441.

(6)' The King v. Lyme Regis, Doug. Rep. 149.

(c) Ibid., and 3 Burr. Rep. 1837.

{(J) AngeU & Ames on Corporations, 237.
^' A benevolent association wliose urtieles do not fix any religions qnali-

fication cannot expel on the ground of religions belief l*eo])ler.r /v/Selnnidt v.

St, Franciscus lieuevolent Soc, 21 How. Pr. 21(). See, further, Coinnion-
weulth V. Germain Society, 15 Pa. St. 251, where the ground of heli)ing to

defraud and defaming and injuring the society in public taverns were held
insufficient grounds.
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holder can be disfranchised, and thereby deprived of his property

or interest in the general fund, by any act of the corporators,

without at least an express authority for that purpose (a); and

unless an officer be electetl and declared to hold during pleasure,

the power of amotion, as well as of disfranchisement, ought to be

exercised in a just and reasonable manner, and upon due notice

and opportunity to be heard (6).^^

(10.) Corporate poivers strictly construed.

The modem doctrine is, to consider corporations as having such

powers as are specifically granted by the act of incorporation, or

as are necessary for the purpose of carrying into effect

the powers expressly granted, and as not *having any [
* 299

]

other. The Supreme Court of the United States de-

clared this obvious doctrine (<;), and it has been repeated in the

decisions of the state courts (d). No rule of law comes with a more

reasonable application, considering how lavishly charter privileges

have been granted. As corporations are the mere creatures of

law, established for special purposes, and derive all their powers

from the acts creating them, it is perfectly just and proper that

they should be obliged strictly to show their authority for the

(a) Thid. 23a
(ft) The Commonwealth v. Penn. Beneficial Society, 2 Serf/. & Rmvie, 141.

The acceptance of another incompatible office does not operate as an abso-

lute avoidance of the former, in any case where the party could not divest

himself of that office by his own act, without the concurrence of another.

King V. Patteson, 4 Barnw. d- Aid. 1.

(c) Head & Amory r. The Providence Insurance Company, 2 Cranck. 127.

Marshall. Ch. J., 4 iVheaton, 636. Beatty v. Lessee of Knowler, 4 Peters' U.

S. Ilvp. 152.

{d) The People v, Utica Insurance Company, 15 Johns. Rep. 358. The N.
Y. Fire Insurance Company ^. Ely, 5 Conn. Rep. 560. N. Y. Firemen's In-

surance Company v. Sturges, 2 CoweiVs Rep. 664. First Parish in Sutton v.

Cole, 3 Pick. Rep. 232. The State v. Stebbins, 1 StewarVs Ala. Rep. 299.

Berlin v. New Britain, 9 Conn. Rep. 180. The New York Revised Statutes, vol.

i. p. GOO, sec. 3, have declared, that no corporation shall possess or exercise

any corporate powers not expressly given by statute, or by its charter, ex-
cept such as shall be necessary to the exercise of the powers so enumerated
and given.

^- Upon the question of notice see Southern Plank Road r. Hixon, 5 Ind.

165; People ik St. Franciscus Benevolent Society, 24 How. Pr. 216. And as
to recovery of damages for want of notice. Washington Beneficial Society v.

Bacher, 20 Pa. St. 425. And the member may be restored by mandamus if the
expulsion is invalid. Commonwealth v. German Society, 15 Pa. 251. But
where the proceedings and cause are regular it cannot be enquired into col-

laterally nor its merits examined by mandamus or actions. Society, &c., r.

Commonwealth, 52 Pa. St. 125; Commonwealth v. Pike Beneficial Society, 8
Watts & S. 247.
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business they assume, and be confined in their operations to the

mode, and manner, and subject matter prescribed. The modern
language of the English courts is to the same effect; and, in a

recent case (a), it was observed, that a corporation could not bind

themselves for purposes foreign to those for which they were es-

tablished. Where a corporation was created for purposes of trade,

it resulted necessarily that they must have power to accept bills,

and issue notes. But if a company be formed, not for the pur-

poses of trade, but for other purposes, as, for instance, to supply

water, the nature of their business does not raise a necessary im-

plication that they should have power to make notes, and issue

bills; and there must be express authority to enable them to do it.

The acts of corporation agents are construed with equal strict-

ness; and it is the doctrine, that though a deed be signed by the

president and cashier of a corporation, and be sealed with its

corporate seal; yet the courts may look beyond the seal,

[ * 300 ] *and if it be affixed without the authority of the di-

rectors, and that fact be made affirmatively to appear,

the instrument is null and void (b).

IV. Of the visitation of corporations.

I proceed next to consider the power and discipline of visita-

tion to which corporations are subject. It is a power applicable

only to ecclesiastical and eleemosynary corporations (c); and it

is understood, that no other corporations go under the name of

eleemosynary, but colleges, schools, and hospitals (d). The visita-

tion of civil corporations is by the government itself, through the

medium of the courts of justice. And in the case of the failure or

want of a visiter over a private eleemosynary foundation, the

duties of visitation devolve, in England, upon the crown, and is

exercised at the present day, not by the K. B., but by the lord

chancellor in his visitatorial capacity (e). As it has been deter-
i

.

^

(a) Broughton v. The Manchester Water Works Company, 3 Barnw. &
Aid. 1.

{h) The Mayor and Commonalty of Colchester r. Ix)wten, 1 Fes. &Beame8'
Jiep. 245. Tilghman, Ch. J., in the case of St. Mary's Church. 7 Scrg. &
Bawle, rv.iO. Leggett v. N. J. Man. and Banking Co., in Neiv Jersey Chancery^

April term, 18:^2.

(c) 1 Blacks. Com. 480. 2 Kyd on Cor]). 174.

(d) 1 yVoodd. Lee. 474.

(c) The Attorney General v. Dixie, 13 Ves. 519. The Same v. Clarendon,

17 J bid. 41)1.
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mined in New York (a), that the chancellor cannot act in a visita-

torial character, the jurisdiction in such a case would revert to

the courts of law, according to the ancient English practice, to

be exercised under common law process {b).

To eleemosynary corporations, a visitatorial power is attached

as a necessary incident. The nature and extent of this power

were well explained by Lord Holt, in his celebrated judgment in

the case of Philips v. Bury (c). If the corporation be

public, in the strict sense, the government * has the sole [
* 301 ]

right, as trustee of the public interest, to inspect, regu-

late, control, and direct the corporation, and its funds and fran-

chises, because the whole interest and franchises are given for the

public use and advantage. Such corporations are to be governed ac-

cording to the laws of the land. The validity and justice of their

private laws are examinable in the courts of justice; and if there

be no provision in the charter how the succession sball continue,

the law supplies the omission, and says it shall be by election.

But private and particular corporations founded and endowed by

individuals, for charitable purposes, are subject to the private

government of those who are the efficient patrons and founders.

If there be no visiter appointed by the founder, the law appoints

the founder himself, and his heirs, to be the visiters. This visit-

atorial power arises from the property which the founder as-

signed to support the charity; and as he is the author of the

charity, the law gives him and his heirs a visitatorial power; that

is an authority to inspect the actions, and regulate the behaviour

of the members that partake of the charity. This power is judi-

cial, and supreme, but not legislative. He is to judge according

to the statutes and rules of the college or hospital; and it was

settled, by the opinion of Lord Holt, in the case of Philips v.

Bury, (and which opinion was sustained and affirmed in the house

of lords,) that the decision of the visiter (whoever he might be)

was final, and without appeal, because the doctrine is, that the

founder reposes in him entire confidence that he will act justly.

In most cases of eleemosynary establishments, the founders do not

retain this visitatorial power in themselves, but assign or vest it

in favour of some certain specified trustees or governors of the

(a) Auburn Academy v. Strong, 1 Hopkins^ Ch. Rep. 278.

{It) Rex V. Bishop of Chester, Sir. Rrp. 797.

(e) Skinner's Rep. 447. 1 Lord Raym. 5 S. C. 2 Term Rep. 346.
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institution. It may even be inferred, from the nature of the

duties to be performed by the corporation or trustees for the per-

sons interested in the bounty, that the founders or donors of the

charity meant to vest the power of visitation in such trustees.

This was the case with Dartmouth College, according to the

opinion of the Supreme Court of the United States, in

[* 302]* the case of Dartmouth College v. Woodicard (a).

Where governors or trustees are appointed by a charter,

according to the will of the founder, to manage a charity, (as is

usually the case in colleges and hospitals,) the visitatorial power

js deemed to belong to the trustees in their corporate char-

acter (6).''

The visitors of an incorporated institution are a domestic tri-

bunal, possessing a jurisdiction from which there is no appeal.

It is an ancient and immemorial right given by the common law

to the private founders of charitable corporations, or to those

whom they have nominated and appointed to visit the charities

they called into existence. The jurisdiction is to be exercised

within the bosom of the corporation, and at the place of its cor-

porate existence. Assuming, then, (as is almost universally the

fact in this country,) that the power of visitation of all our pub-

lic charitable corporations is vested by the founders and donors

of the charity, and by the acts of incorporation in the governors

or trustees, who are the assignees of the rights of the founders,

and stand in their places; it follows, that the trustees of a college

may exercise their visitatorial power in sound discretion, and with-

out being liable to any supervision or control, so far as respects

the government and discipline of the institution, and so far as

they exercise their powers in good faith, and within the limits

of the charter. They may amend and repeal the by-laws and or-

dinances of the corporation, remove its officers, correct abuses

and generally superintend the management of the trust (c).^*

(a) 4 JVheaton, 518.

(b) Story, J., in 4 micaton, 674, 675. 1 Blnc'cH. Com. 482. Case of Sut-
ton's Hospital, 10 Co. 33, a. b. Philips v. Bury, supra. Green r. Rutherforth,
1 VcH. 462. Attorney General v. Middleton, 2 Vcs. 327.

(c) The visitatorial power is applied to control and correct abuses, and t

)

'^ As to the langua};;e in the grant or devise l)ein<i; suflicient to give the

power of visitation. Sanderson r. White, 18 Pick. 33H; King >'. Bishop of Elv,
1 W. lilack. 83; Atty. Genl. v. Talbot, 3 Atk. 662; Nelson r. Cushing, 2 Cush.
519 (Mas.s.).

^* A person appointed visitor has power to examine into and regjilate tlio

conduct of membera who partake of the charity, and iu case of a college ex-
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This power of visitation, Lord Hardwicke admits to be a power

salutary to literary institutions; and it arose from the right which

every donor has to dispose, direct, and regulate his own pro-

perty as he pleases; cujus est dare ejus est Hisponere.

* Though the king, or the state, be the incipient founder, [
* 303

]

(fandator incipiens, ) by means of the charter or act of

incorporation, yet the donor or endower of the institution with

funds, is justly termed the perticient founder, (fundator per-

ficiens;) and it was deemed equitable and just at common law,

that he should exercise a private jurisdiction as founder in his

forum domesticum, over the future management of the trust (a).

But as this visitatorial power was, in its nature, summary and final,

and therefore liable to abuse, Lord Hardwicke was not disposed

to extend it in equity. It is now settled, that the trustees or

governors of a literary or charitable institution, to whom the

visitatorial power is deemed to vest by the incorporation, are not

placed beyond the reach of the law. As managers of the rev-

enues of the corporation, they are subject to the general super-

intending power of the court of chancery, not as itself posses-

enforce a due observance of the statutes of the charity, and it is not a powej
to revoke the j2;ift, or change its uses, or to divest the rights of the parties to
the bounty. Where the power is vested in trustees, it is an hereditament
founded in property, and there can be no amotion of them from their corpor-
ate capacity, or interference with the just exercise of their power, unless it

be reserved by the statutes of the foundation or charter, except in chancery
for a])use of trust. Allen v. McKean, 1 Suviner, 276.

(a) The case of Sutton's Hospital, 10 Co. 33, a. 2 Ves. 472. The Imtitu-
Hon of Suifon^s Hospital, Lord Coke extolled as a work of charity, surpassing
any foundation "that ever was in the christian world, or that was ever seen
by the eye of time.'' {Pref to 10 Co.) The founder was Thomas Sutton,
and his object was to establish a hospital for the relief of such poor, aged,
maimed, needy, and impotent military men, and captives in war, and oilier

persons, as should be deemed fit objects; and to establish a, free school for the
maintenance and education of poor children in good literature; and provi-
sion was likewise to be made for the maintenance of religious instruction
in the hospital, under the superintendence of a grave and learned divine.
His real estate appropriated consisted of the charter house in the county of
Middlesex, and twenty acres of land, yielding, when Lord Coke reported the
case, an annual income of 3,500/. sterling, and which he said would shortly
be 5,000/. Tiiis charitable purpose was aided and carried into elfect by a
liberal charter from King James; and the most illustrious names in England
were nominated by the founder, and inserted in the ciiarter, as governors:
and the charter received, on discussion, the sanction of all the judges in the
exchequer chamber. Such a case reflected lustre on that age; and, consider-
ing it under all its circumstances, it was pre-eminent for the benevolence of
its object, as well as for the munificence of the donation.

pel or admit a fellow. Coveny's Case, Dyer, 209; Sanderson v. White, Is
Pick. 328; Bracken v. William and Mary College, 3 Call. 573; Dartmouth
College V. Woodward, 4 Wheat. 518, 075.
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sing a vieitatorial power, or a right to control the

[
* 304] charity, * but as possessing a general jurisdiction in

all cases of an abuse of trust, to redress grievances, and

suppress frauds. Where a corporation is a mere trustee of a

charity, a court of equity will yet go further; and, though it can-

not appoint or remove a corporator, it will, in a case of gross fraud,

or abuse of trust, take away the trust from the corporation, and

vest it in other hands (a).

There is a marked and very essential difference between civil

and eleemosynary corporations, on this point of visitation. The

power of visitors, strictly speaking, extends only to the latter; for

though, in En'gland, it is said that ecclesiastical corporations are

under the jurisdiction of the bishop as visitor, yet this is not that

visitatorial power of which we have been speaking, and which is

discretionary, final, and conclusive. It is a part of the ecclesi-

astical polity of England, and does not apply to our religious

corporations. The visitatorial power, therefore, with us, applies

only to eleemosynary corporations. Civil corporations, whether

public, as the corporations of towns and cities, or private, as

banks, insurance, manufacturing, and other companies of the

like nature, are not subject to this species of visitation. They

are subject to the general law of the land, and amenable to the

judicial tribunals for the exercise and the abuse of their powers (b).

The way in which the courts exercise common law jurisdictiou

over all civil corporations, whether public or private, is by writ of

mandamus, and by information in the nature of quo warranto (c).

It is also well understood, that the court of chancery has a juris-

diction over charitable corporations for breaches of trust. It has

been much questioned, whether it had any such jurisdiction over

any other corporations, than such as were held to charitable uses.

The better opinion seems, however, to be, that any cor-

[ * 305 ] poration ^chargeable with trusts, may be inspected, con-

trolled, and held accountable, in chancery, for an abuse

(a) Attorney General v. Governors of the Foiindlinrc Hospital, 2 J'enry,

jr., 42. Ex parte Greenhouse, 1 3Iad(L Ch. Rep. J>2. Story, J., 4 ]Mieaton,

676. The strict principles and watchful care of chancery in respect to cor-

porations acting as trustees of charities and charitable funds, and in re-

sj)ect to free schools and all other charitable foundations, are announced
with much force in the late English ca.ses, as see Attorney General v.

Atherstone Free School, 3 Mylnc tt Keen, 544. Attorney (Jcueral jj. Mayor of

Newbury, Ibid. 647.

(6j 1 Blacks. Corn. 480, 481.

(c) 2 Kyd on Corporations, 174.
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of such trusts. With that exception, the rule is understood to

be, that all corporations are amenable to the courts of law, and

there only, according to the course of the common law, for non-

user or misuser of their franchise (a).^^

V. Of the dhsolution of corporations.

A corporation may be dissolved, it is said, by statute; by the

natural death of all the members; by surrender of its franchises;

and by forfeiture of its charter, through negligence, or abuse of

its franchises (6).'^

This branch of the subject affords matter for various and very

interesting inquiries.
,

In respect to public corporations, which exist only for public

purposes, as counties, cities, and towns, the legislature, under

proper limitations, have a right to change, modify, enlarge, or

restrain them; securing, however, the property, for the uses of

those for whom it was purchased (c). A public corporation, in-

stituted for purposes connected with the administration of the

government, may be controlled by the legislature, because such a

corporation is not a contract within the purview of the Con-

stitution of the United States. In those public corporations,

(a) Attorney General r. Utic.i Insurance Company, 2 Johns. Ch. Rep. 384

—

390. 1 Ves. 468. 2 Aik. Rep. 400, 407. 3 Merivale's Rep. 375. 4 Wheaton,
App. 20, 21. Attorney General r. Mayor of Dublin, 1 Bligh's Rep. 312. The
New York Revised S/atutes, vol. ii. p. 462, have given to the chancellor juris-

diction over the directors and other trustees of corporations, to compel
them to account, and to suspend their powers when abused, and to remove
any trustee or officer for gross misconduct, and to restrain and set aside
alienations of property made by them contrary to law, or the purposes of
their trust. The power may be exercised as in ordinary cases, on bill or
petition, at the instance of the attorney general, or a creditor, director, or
trustee of the corporation : and these equity powers exist in the court of
chancery, notwithstanding the like visitatorial powers may reside elsewhere.
Ibid. sec. 34.

(&) 1 Blacks. Com. 485.

(c) Story, J., 7 Cranch's Rep. 52.
^ When and how the proceedings of the visitor may be reversed or re-

viewed, see III re Dean of York, 2 Q. B. 1; Eden v. Foster, 2 P. Wm. 325;
and see under Massachusetts Stat. 1823, ch. 50, Murdock's Appeal, 7 Pick.

303, 321.

^•^A mere resolution will not dissolve a corporation, there must be a
judicial sentence or a surrender of the charter accepted by the state. New
York Marbled Iron Works v. Smith, 4 Duer. 362. See, also, Polar Star
Lodge V. /(Z., 16 La Ann. 53; Peeve r. Boston Copper Co., 15 Pick. 351;
Campbell v. Mississippi Union Bank, 6 How. (Miss.) 681. But as to pri-

vate corporati(ms for trading or manufacturing purposes, where expedient
for the purposes of winding up, it would seem they may by resolution wind
up their aflairs, see Tread well v. Salisbury Manuf. Co., 7 Gray (Mass.), 393.
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[ * 306 ] there is in reality but one * party, and the trustees or

.
governors of the corporation are merely trustees for

the public. A private corporation, whether civil or eleemosynary,

is a contract between the government and the corporators; and

the legislature cannot repeal, impair or alter the rights and

privileges conferred by the charter, against the consent, and

without the default of the corporation, judicially ascertained and

declared. This great principle of constitutional law was settled

in the case of Dartmouth College v. Woodward (a); and it had

been asserted and declared by the Supreme Court of the United

States, in several other cases, antecedent to that decision (6)."

But it has become quite the practice, in all the recent acts of in-

corporations for private purposes, for the legislature to reserve

to themselves a power to alter, modify or repeal the charter at

pleasure; and though the validity of the alteration or repeal of

a charter, in consequence of s.uch a reservation, may not be

legally questionable (c), yet it may become a matter of serious

consideration in many cases, how far the exercise cf such a power

could be consistent with justice or policy. If the charter be con-

sidered as a compact between the government and the individual

corporators, such a reservation is of no force, unless it be made

part and parcel of the contract. If a charter be granted, and

accepted, with that reservation, there seems to be no ground to

question the validity and efficiency of the reservation ; and yet it

(a) 4 Wlieaion, 318. %

\h) Fletcher v. Peck, 6 Crancli's Rep. 88. The State of New Jersey v. Wil-
son, 7 Ihid. 1()4. Teireti'. Taylor, 9 Ibid. 43. The Town of Pawlet v. Clark,

Ibid. 292. Grants of property and of franchises coupled with an interest, to

public or political corporations, are beyond legislative control, equally as

in the case of the property of private corporations. Story, J., in Dartmouth
College V. Woodward, 4 Wheaton, 697—700. Town of Pawlet v. Clark, 9

CrancWs Rep. 292. See, also, supra, p. 275. If a charter, or act of incorpora-

tion, be procured from the legislature upon some frauduleut suggestion, or

concealment of a material fact, made by or with the consent or knowledge
of the persons incorporated, it may be vacated or annulled upon scire facias,

upon the relation of the attorney general. N. Y. Revised Statutes, vol. ii.

p. 579, sec. 13.

(c) Parsons, Ch. J., 2 Mass. Rep. 146 Story, J., 4 mieaton, 708—712.
M'Laren v. Pennington, 1 Paige^s Rep. 102.

^^ Private charters are protected by the clause prohibiting the impairing

the obligation of contracts. Gorman v. Pacific K. K., 26 Mo. 441. A legis-

lative enactment authorizing a material change is not binding'upon a stock-

holder without his assent, although the corporation act thereunder, the

relation between the corporation and the s-tockholder being a contract.

McCray v. Junction R. R. Co., 9 Ind. 359. See, further, Hospital v. Thila-

delphiK Co., 24 Pa. St. 229.
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is dasy to perceive, that if such a clause, inserted as a

'''formula in every charter and grant of the govern- [ * eS07
]

ment (a), be sufficient to give the state an unlimited

control, as its mere pleasure, of all its grants, however valuable

the consideration upon which they may be founded, the great

and salutary provision in the Constitution of the United States,

so far as concerned all grants from state governments, will be-

come of no moment. These legislative reservations of a right of

appeal, ought to be under the guidance of extreme moderation

and discretion. An absolute and unqualified repeal, at once, of

a charter of incorporation of a money or trading institution,

would be attended with most injurious and distressing conse-

quences. According to the settled law of the land, where there

is no special statute provision to the contrary, upon the civil

death of a corporation, all its real estate, remaining unsold, re-

verts back to the original grantor and his heirs (h)}^ The debts

due to and from the corporation are all extinguished.^^ Neither

the stockholders nor the directors or trustees of the corporation,

can recover those debts, or be charged with them, in their natural

capacity. All the personal estate of the corporation vests in the

people, as succeeding to this right and prerogative of the crown,

at common law (c). A very guarded and modern example of

{a) In Massachusetts, in 1830—31, the legislature made a general pro-

vision that all charters of corporations, thereafter established, might be
amended, altered, or repealed at the jileasure of the legislature, unless

there sliould be inserted in the act of incorporation an express limitation as

to the duration of the same.
{h) So, where title to land is vested in an incorporated turnpike company

lor the purpose of a road, and the road is abandoned, the land reverts to the
original owner. Hooker v. Utica Turnpike Company, 12 Wendell^ 371. The
statute law of Massachusetts, is to the same effect. Ad 1804, and Bevii^ed

Stahttes of 1835. But in New York, by statute of April 18th, 1838, ch. 262,
whenever a turnpike corporation becomes dissolved, or thie road discon-

tinued bv the company, the road becomes a public highway.
(c) Edmunds v. Brown & Sillard, 1 Lev. Rep. 237. Co. Litl. 13, b. 'SBurr.

Rep. 1868, arg. 1 Blacks. Com. 484. 2 Kyd on Corp. 516. State Bank v. The
State, 1 Blackford's Jnd. Rej). 267.

•^•^ Upon dissolution the real property granted to it in fee vests in the re-

ceiver for the benefit of the creditors and stockholders, and does not revert
back to the grantor. See Owen v. Smith, 31 Barb. (N. Y.) 641. Property
only which remains in its hands at the expiration of the corporation or
its dissolution reverts to the original proprietors; property divested by its

own act or by law does not revert. State v. Rivers, 5 Ired. 297.

^'-'See Mallory v. Mallett, 6 Jones' Eq. (N. C.) 345; Hopkins r. White, 1,

Head. 31; but it is within the legislative power to rescue the assets from
this principle in any special case. Robinson r. Lane, 19 Ga. 337. Yet the
legislature has no power, by renewing a charter, to review the liabilities.

Commercial Bank v. Lockwood, 2 Hairing (Del.), 8.
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these legislative reservations annexed to a charter, is that con-

tained in the act of the legislature of New York, of February

28th, 1822, c. 50, where it is declared, by way of express proviso,

that the legislature may, after the expiration of five years, alter

and modify and expunge the act, upon condition, nevertheless,

that no alteration or modification shall annul or invalidate the

contracts made by or with the corporation, and that the

[ * 308 ] corporation may still continue a * corporation, so far

as to collect, and recover, and dispose of their estate,

real and personal, and pay their debts, and divide the surplus (a).

A corporation may also be dissolved when an integral part

of the corporation is gone, without whose existence

[
* 309 ] *the functions of the corporation cannot be exercised,

and when the corporation has no means of supplying

that integral part, and has become incapable of acting. The cor-

poration becomes then virtually dead or extinguished (6). But

in the case of The King v. Passmore (c), in which this subject was

most extensively and learnedly discussed, the K. B. seemed to

consider such a dissolution not entirely absolute, but only a dis-

solution to certain purposes (d).*^ The king could interfere and

(a) By the Netv York Revised Statutes, vol. i. p. 600, sec. 9, npon the dis-

solution of a corporation, the directors or managers existing at the time,

(when no other persons are specially appointed for the purpose,) are de-

clared to be trustees lor the creditors and stockholders, with power to

settle the concerns of the corporation, pay the debts, and divide the surplus

property among the stockholders. This is a just and wise provision, and
gets rid altogether of the inequitable consequences of the rule of the common
law. And in Indiana, also, whenever a corporation is dissolved, all its

property vests in the state in trust to pay its debts and discharge its con-

tracts, and the residue, if any, to be paid over to the stockholders. Revised

Statutes of Indiana, 1838, p. 149.

(h). 1 Rol. Abr. 514, 1. 1.

(c) 3 Term Rep. 199.

[d) So, in the case of the Lehigh Bridge Company v. The Lehigh Coal Com-
pany, 4 Rawle\s Rep. 1, the loss of an integral part of a corporation was hekl

to work a dissolution for certain purposes only, and that an entire dissohi-

tion was the result of a permanent incapacity to restore its deficient part, and
did not happen when the legitimate existence of the part was not indispensa-

ble to a valid election.
*® The mere omission to elect officers does not work a dissolution while the

right remains vested in the members. Commonwealth v. Cullen, 1 Pa. St. 133;

Evarts r. Killingworth Manuf. Co., 29 Conn. 447. See, further, Vincennes
University v. Indiana, 14 How. 268; Hoboken Buikling Association v. Mar-
tin, 2 Beasl. (N. J.) 427; Knowltou v. Ackley, 8 Cush. (Mass.) 93. Under 2
New York Rev. Stat. 463, ^ 38, the corporation is taken to have surrendered
its charter if it is insolvent or suspends ordinary business for one year.

Bradt v. Benedict, 17 N. Y. 93. See Nickles r. 'Rochester City Bank, 11

Paige, 118, The non-]^rformance of a condition upon tlie non-pertormance
of which the corporatiou was to be dissolved, does not /p^o t'uclo work a
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grant a Dew charter, and he could renovate the corporation, either

with the old or with new corporators. If renovated in the sense

of that case, all the former rights would revive and attach on the

new corporation, and, among others, a right to sue on a bond

given to the old corporation. But if not renovated, then the dis-

solution becomes absolute, because the corporation has become

incapable of acting. In the case of a new incorporation, upon

the dissolution of an old one, the title to the lands belonging to

the old corporation does not revive in the new corporation, ex-

cept as against the state. In England, it would require an act

of parliament to revive the title as against the original grantor,

or his heirs (a); but it would be at least questionable whether any

statute with us could work such an entire renovation, because

vested rights cannot be divested by statute. AVhen a corporation

has completely ceased to exist, there is no ground for the theory

of a continuance of the former corporation under a new name or

capacity. It becomes altogether a new institution, with newly

created rights and privileges.

It is said, that a corporation may be dissolved by a voluntary

surrender of its franchises into the hands of government, as

well as by an involuntary forfeiture of them, through a total

neglect of using them, or using them illegally and

*unjustly (6). But in the case of The King v. The City [
* 310 ]

of lx)ndon, Sir George Treby (afterwards Lord Ch. J.)

very forcibly contended, that a corporation could not be dissolved

by a voluntary surrender of its property, because a corporation

might exist without property; and upon that argument he shook,

if not destroyed, the authenticity of the note at the end of the

case in Dyer, of the Archbishop of Dublin v. Bruerton (c), in

which it was stated, that a religious corporation might be legally

dissolved and determined by a surrender of the dean and chapter,

(a) 1 Preston on Abstracts of Titles, 273.

(6) 1 Woodd. Lee. 500. Salk. Rep. 191.

(c) 3 Dyer's Rep. 282, b.

dissolution. Matter ot Reformed Church of N. Y., 7 How. Pr. 476. See,
tinder section 27, General Banking Act of Pennsylvania, Commonwealth v.

Bank of Commerce, 9 Am. L. Rep. 379. Mere non-exercise of power is not
a dissolution. Rollins v. Clay, 33 Me. 132. Resignation of officers and agents
does not destroy a corporation. Muscatine Turnverein v. Funck; 18 Iowa,
469. Neither does the loss of members, provided sufficient lemain to carry
on and fill vacancies. State v. University ot Vincennes, 5 lud. 77.

26 VOL. ir. KENT. 401
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even without the consent of the archbishop. So, also, in the

case of The Corporation of Colchester v. Seaber (a), the corpora-

tion consisted of a mayor, eleven aldermen, eighteen assistants,

and eighteen common council; and though the mayor and alder-

men were judicially ousted in 1740, and those offices continued

vacant until 1763, when a new charter was granted and accepted,

it was held by the K. B., that the corporation was not dissolved

by all these proceedings, including the natural death of the

mayor and aldermen, subsequent to their ouster. This case

shows, that a corporation possesses a strong and tenacious prin-

ciple of vitality, and that a judgment of ouster against the mayor

and aldermen, nothwithstanding they were integral parts of the

corporation; was not an ouster, though a judgment against the

corporation itself might be. It was held in argument in that

case, that a corporation could not be dissolved but in three ways:

1. By abuse or misuser, and a consequent judicial forfeiture; 2.

By surrender accepted on record; 3. By the death of all the

members. It was admitted on the other side, that the corpora-

tion in that case was not dissolved, though it had become incap-

able of- enjoying and exercising its franchises; and the court

held, that the loss of the magistracy did not dissolve the corpora-

tion. The better opinion would seem to be that a cor-

[*311] poration aggregate may ^surrender, and in that way
dissolve itself ; but then the surrender must be accepted

by government, and be made by some solemn act, to render it

complete. This is the general doctrine (6), but in respect to

the private corporations, which contain a provision rendering

the individual members liable for corporate debts due at the

time of dissolution, a more lax rule bas been indulged. It was

held, in the court of errors of New York, in Slee v. Bloom (c),*'

(a) 3 Burr. Rep. 1866.

(6) In the case of the charter of Connecticut, where there had been for

some time an involuntary nonuser of its privileges, by submission to the au-
thority of Sir Edmund Andross, the ablest counsel in England, consisting of

Mr. Ward, John (afterwards Lord Chancellor) Somers, and George (after-

wards Ijord Ch. J.) Treby, were of opinion, that the charter remained good
and valid in law, inasmuch as there was no surrender duly made and en-
rolled, nor any judgment of record against it. See the opinion at large, in

1 TrambulVs Hist, of Connecticut, 407. Hutchinson's Hist, of Jlassachusetts,

vol. i.
J).

406.

(c) 19 Johns. Rep. 456. It was decided, in that case, that a by-law of a
corporation, allowing the stockholders, on i)aying .'iO j)er cent, on their shares,

*' See, also, McMahou v. Morrison, 16 Ind. 17'^; Washington, ^^c, Koad v.

State, li) Md. '239.
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that the trustees of a private corporation may do what would be

equivalent to a surrender of their trust, by an intentional aban-

donment of their franchises, so as to warrant a court of justice to

consider the corporation as in fact dissolved. But that case is

not to be carried beyond the precise facts on which it rested. It

ought only to be applied to a case where the debts due at the

time of the dissolution are chargeable on the individual members,

and then it becomes a safe precedent. It amounts only to this,

that if a private corporation suflPer all their property to be sacri-

ficed, and the trustees actually relinquish their trust, and omit

the annual election, and do no one act manifesting an intention

to resume their corporate functions, the courts of justice may, /or

the sake of the remedy, and in favour of creditors, who, in such

case, have their remedy against the individual members, presume

a virtual surrender of the corporate rights, and a dissolution of

the corporation. This is the utmost extent to which the

doctrine was *carried, and in such a case it is a safe and [
* 312

]

reasonable doctrine. So, in Briggs v. Penniman (a),

where a manufacturing corporation established under the general

act of 22d March, 1811 (b), for twenty years, became insolvent

within the time, and incompetent to act by the loss of all its

funds, and under the provision that " for all debts which shall

be due and owing by the company at the time of its dissolution,

the persons then composing the company should be individually

responsible to the extent of their respective shares of stock in

the company, and no further," it was decided • that the corpora-

tion was to be deemed dissolved for the purpose of the remedy

by the creditors against the stockholders individually, and that

the statute contemplated a dissolution as an event which might

happen in this way at any time within the twenty years, and any

mode of dissolution, in fact, was sufficient to afford this special

remedy to the creditor. But the old and well established prin-

ciple of law remains good as a general rule, that a corporation is

not to be deemed dissolved by reason of any misuser or nonuser

of its franchises, until the default has been judicially ascertained

to forfeit them, was void as to creditors. See, to the same point, Hume v.

Wynyaw, Carolina Law Journal, No. 2, p. 217.

. (a) 1 Hopkins, 300, S. C. 8 Cmoen, 887.

(6) Laws of New Fork, seas. 34, cb. 67.
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and declared (a)/' It was adjudged, in South Carolina (b), that

the officers of a corporation could not dissolve it without the as-

sent of the great body of the society (c).

The subject of the forfeiture of corporate franchises by nonuser

or misuser, was fully discussed in the case of The King v.

Amery (d); and it was held, that though a corporation may be

dissolved, and its franchises lost, by nonuser or neglect, yet it

was assumed as an undeniable proposition, that the default was

to be judicially determined in a suit instituted for the purpose.

The ancient doubt was, whether a corporation could be dissolved

at all for a breach of trust. It is now well settled that it may,

but then it must be first called upon to answer (e). No advantage

(a) Peter r. Kendall, 6 Barnw. <& Cress. 703. Slee v. Bloom, 5 Johns. Ch.
Rep. 379. 6 Cowen, 26. S. P. Story, J., 9 Crayich, 51. 4 WJieaion 698. The
Atchafalaya Bank v. Dawson, 13 Lou. Rep. 497, 506. It was declared in this

last case, that a cause of forfeiture of a corporation charter could not be taken
advantage of, or enforced, except by a direct proceeding for that purpose by
the government, notwithstanding the charter was to be ipso facto forfeited

in the case alleged. In Wilde v. Jenkins, 4 Paige^x Ch. Rep. 481. it was
held, that an incorporated manutkcturing society Avas not dissolved, though
all its property and effects, together with the charter, were sold by the trustees

and stockholders, and purchased by three partners with partnership funds,

and vho elected themselves trustees of the corporation. The stock of the
corporation became partnership property, and the legal title in the corporate

property was still in the corporation for the benefit of the copartners. And
in Russell v. McLellan, 14 Pick. 63. it was held, that though a corporation

had been without officers for more than two years, and had done no corporate

act in that times it was not thereby dissolved.

(6) Smith V. Smith, 3 Eq. Rep. 557.

(c) In the case of Ward v. Sea Insurance Company, 7 Paige, 294, it was
declared that the directors of a corporation, even with the consent of the
stockholders, were not authorized to discontinue the corporate business,

and distribute the stock, unless specially authorized by statute, or a decree

in chancery. By the N. V. Revised Statutes, vol. ii. p. 466, the majority of
the directors or trustees of a corporation may, at any time, voluntarily ap-
ply by petition to the court of chancery, for a decree dissolving the corpora-

tion; and the court, upon investigation, may decree a dissolution of it, if it

appear that the corporation is insolvent, or that, under the circumstances, a
dis.solution would be beneficial to the stockholders, and not injurious to the
public. J bid. sec, 58—66. One or more receivers of the estate and eflects

of the corporation are to be appointed, with large and specific powers and
duties, in respect to the settlement and distribution of the estate and effects.

Jbid. 468—473.
(d) 2 T(mi. Rep. 515. Canal Company y. Rail Road Company, 4 Gill <St John-

son, 1 S. P.

(e) Slee v. Bloom, 5 Johns. Ch. Rep. 380. Story, J., in 9 Crauch, 51. All

franchises, said Lord Holt, in the case of the city of London r. Vanacre, 12
Mod. Rep. 271, are granted on condition that they shall be duly executed
according to the grant, and if they neglect to perform the terms, they may
be repealed by scire facias.
" In Vermont it luw been held that it did uot lose its corporate existence

by not doing business for eleven years, and disposing of its pr<)])erty, and
eglecting to choose corporate oflicers. Brandon Iron Co. v. Gleason, 24 Vt. 228.
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CHQ be taken of any nonuHer or misuser, on the part of a corpora-

tion, by any defendant, in any collateral action (a^.*^ In the great

case of The quo icarranto against the city of London^ in

the 34 Charles II., it was *a point incidentally mooted, [ *313 J

whether a corporation could surrender and dissolve it-

self by deed; and it was conceded, that it might be dissolved by

refusal to act, so as not to have any members requisite to preserve

its being. There are two modes of proceeding judicially to as-

certain and enforce the forfeiture of a charter for default or abuse

of power. The one is by scire facias ; and that process is proper

where there is a legal existing body, capable of acting, but who

have abused their power. The other mode is by information in

the nature of a quo ivarranto; and that proceeding applies where

there is a body corporate de facto only, but who take upon them-

selves to act, though, from some defect in their constitution, they

cannot legally exercise their powers (6). Both these modes of

proceeding against corporations are at the instance, and on be-

half of the government. The state must be a party to the pros-

ecution, for the judgment is, that the parties be ousted, and the

franchises seized into the hands of the government (c).** This

remedy must be pursued at law, and there only; and by the sta-

tutes of New York, the mode of prosecution by information is

directed, where there has been a misuser of the charter, or the

(a) Trustees of Vernon Society v. Hills, 6 Cowen^H Rep. 23. All Saints

Church V. Lovett, 1 HaWn N. Y. Rep. 191. Canal Company v. Rail Koad
Company, 4 Gill & Johnson, 1

.

(6) Lord Kenyon, and Ashhnrst, J., in Rex ?'. Pasraore, 3 Term Rep. 199.

(c) Rex V. Stevenson, YeJv. Rep. 190. King v. Ogden, 10 Barnw. tt Cress.^

240, Bayley, J. Commonwealth v. Union Insurance Company, 5 Mass. Rep.

230. Centre and K. T. Road v M'Conaby, 16 Serg. & Raicle, 140. The judg-
ment in such ca.ses, according to the Neiv York Raised Statutes, vol. ii. p. 585,

sec. 49, is, that the corpckration be ousted, and altogether excluded from its

corporate rights and franchises, and be dissolved. In Indiana, it is held,

that a judgment against a corporation, in the case of a forfeiture of its charter,

is, that the franchises be seized into the hands of the state, and that when
its franchises are seized by execution, on the judgment, then, and not till

then, the corporation is dissolved. State Bank v. The State, 1 Blackford's

Ind. Rep. 2()7.
*^ See, also, Cahill r. Kalamazoo Mutual Ins. Co., 2 Dougl. (Mich.) 124,

139: Connecticut & Passumpsic Rivers R. R. Co. v. Bailey, 24 Vt. 465; Buf-
falo & Alleghany R. R. Co. v. Cary, 26 N. Y. 75.

** The information in the nature of a quo warranto must be " in the name
and by the authority of the people of the state." Wright v. People, 15 111.

417. It must be prosecuted by the authority of the Commonwealth to be
exercised by the legislature; or by the attorney or solicitor general acting
under its direction or ex-officio in its behalf. Commonwealth v. Lexington,
&c.. Turnpike Co., 6 B. Monr. (Ky) 397; Statij v. Paterson & Hamburg Turn-
pike Co., 1 Zabr. (N. J.) 9.
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franchises of the company are forfeited (a). A court of

[
* yl4] chancery never deals with the * question of forfeiture.

It may hold trustees of a corporation accountable for

abuse of trust, but the court cannot without special statute au-

thority, divest corporations of their corporate character and ca-

pa9ity. It has no ordinary jurisdiction in regard to the legality

or regularity of the election or amotion of corporators. These

are subjects exclusively of common law jurisdiction (6).*'^

The mode of redress in New York, when incorporated com-

panies abuse their powers, or become insolvent,*^ has been the

subject of several statute regulations, which have committed the

cognizance of such cases to the court of chancery. The acts of

1817 and 1821 (c), provided for the dissolution of incorporated

insurance companies, by order of the chancellor, upon application

of the directors, and for good cause shown; and the court of

chancery, when it decreed a dissolution of the corporation, was

to direct a due distribution of the funds, and to appoint trus-

tees for that purpose. The act of 1825 (d) wai5 much broader

in its provisions. It contained many directions calculated to

check abuses in the management of all monied incorporations,

and to facilitate the recovery of debts against them. All trans-

fers, by incorporated companies, in contemplation of bankruptcy,

were declared void; and if any incorporated bank should be-

(rt) The New York Revised Statutes, vol. ill. p. 581, 583, provide, that an in-

formation in the nature of a quo warranto, he filed by the attorney general,

upon his own relation, or upon the relation of others, when any person or as-

sociation usurps, or unlawfully holds any public office or franchise; or against
any corporate body for misuser or nonuser of its franchises; or which does or
omits acts which amount to a surrender thereof; or whenever they shall ex-

ercise any privilege not conferred by law. So, the chancellor, on a bill tiled

l)y the attorney general may restain, by injunction, any corporation from
assuming powers not allowed by its charter, as well as riestrain any individ-

uals from exercising corporate rights or privileges not conferred by law.

Ibid. 462.

(/>) Van Ness, J., 3 Johns. Hep. 134. Slee v. Bloom, 5 Johns. Ch. Hep. 380.

Attorney General V. Earl of Clarendon, 17 Vesey, 491. Attorney General r.

Reynolds, 1 Eq. Cas. Ahr. 131, pi. 10. Attorney General!'. Utica Insurance
Company, 2 Johns. Ch. Rep. 376, ;378, 388. The King v. Whitwell, 5 Term
Rep. 85.

(c) L. N. Y. sess. 40, ch. 146, ai.d sess. 44, ch. 148.

(rf) Sess. 48, ch. 325.
*^ In cases where they are misappropriating or wasting the corporate funds

equity will treat them at trustees, and will interfere by injunction to re-

strain and prevent such misappropriation, &c. Schofield r. Eighth School

district, 27 Conn. 409; Smith v. Bangs, 15 111. 399.
*^ As to what constitutes insolvency see Brouwer v. Harl)eck, 9 X. Y. (5

Seld.) 589; Ferry v. Bank of Central New York, 15 How. Pr. 445.
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come insolvent, or violate its charter, the ^chancellor [*315J
v/as authorized, by process of injunction, to restrain the

exercise of its powers, and to appoint a receiver, and cause the

effects of the company to be distributed among the creditors.

This was a statute of bankruptcy, in relation to incorporated

banks, and it was an unusual provision, for the English bank-

rupt laws, or the general insolvent laws of the several states,

never extended to corporations (a). The Neiv York Revised

Statutes (6), have continued and enlarged the provision. When
any incorporated company shall have remained insolvent for a

year, or for that period of time neglected or refused to pay its

debts, or suspended its ordinary business, it shall be deemed to

have surrendered its franchises, and to be dissolved (c). And
whenever any corporation, having banking powers, or power to

make loans on pledges, or" to make insurances, shall become in-

solvent, or violate any of the provisions of its charter, the court

of chancery may restrain the exercise of its powers by injunction,

and appoint a receiver (d).*^ If the corporation proves, on in-

vestigation, to be insolvent, its effects are to be distributed among

the creditors rateably, subject to the legal priority of the United

States, and to judgments (e). And whenever any incorporated

company shall become insolvent, or it shall appear to the direc-

tors or trustees thereof, that a dissolution of the corporation

would be beneficial, application may be made voluntarily to the

chancellor, by petition, for a dissolution; and all sales, assign-

ments, transfers, mortgages and conveyances of any part of their

corporate estate, real or personal, made after filing such petition,

or any judgments confessed after that time, are declared to be

void, as against the receivers to be appointed, and as against the

{a) There is a statute of bankruptcy in New Jersey, passed as early as

18io, in relation to insolvent banks and other corporations, with similar
powers conferred upon the chancellor in respect to them. Elmcr^s Digest^

p. 31.

(6) Vol. i. p. 603, sec. 4. Vol. ii. p. 462, sec. 31,—p. 463, sec. 38.

[c) N. Y. Revised Staiuie.% vol. ii. p. 463, sec. 38. So, by a general law in

N. Carolina (see their Revised Statutes, tit. Corporations), when any corpo-

ration shall, for two years together, cease to act as a body-corporate, such dis-

use of their corporate powers and privileges shall be considered and taken as

a forfeiture of the charter.

(</) New York Revised Statutes, vol. ii. p. 463, 464, sec. 39, 41.

[e) Ibid. vol. ii. p. 465, sec. 48.
*'' As to what facts warrant the appointment of a receiver, see Conro v.

Gray, 4 How. Pr. 166; Conro v. Port Henry Iron Co., 12 Barb. 27. As to what
will not, see Baker v. Bachus, 32 111. 79; Hagar v. Stevens, 2 Halst. Ch. (N. J.)

374.
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creditors (a). This last provision is to be taken as a qualifica-

tion and limitation of the generality of a similar provision, al-

ready mentioned, in the act of 1825 (6).

(a) New York Revised Statutes, vol. ii. p. 469, sec. 71. In Mi&souri, by sta-

tute upon the dissolution of any corporation, the president and directors, or

managers thereof, at the time of its dissolution, are made ex-officio trustees to

settle its concerns. E. S. of Missouri, 1885.

[b) Under the English bankrupt system, a voluntary payment to a creditor,

under circumstances which must reasonably lead the debtor to believe bank-
ruptcy joro6a6/e, is deemed a fraud upon the other creditors, within the mean-
ing of the bankrupt law, and the money can be recovered back by the as-

signees. Poland V. Glyn, 2 Doxcting <& Eyiand, 310. The New York provi-

sion falls far short of the English rule, in the check given to partial pay-
ments, but it has the merit of giving a clear and certain test of an act of
insolvenc-y. In Indiana, it has been held, that a bank forfeited its charter:

1. When it contracted debts to a greater amount than double that of the de-
posits; 2. For the issuing of more paper, with a fraudulent intention, than
the bank could redeem; 3. When it made large dividends of profits, while
the bank refused to pay specie for its notes; 4. Embezzling large sums of
money deposited in bank for safe keeping. State Bank v. The State, 1 Black-

ford's Ind. Eep. 267.

I have, in this lecture, gone as far into the law of corporations as was con-
sistent with the plan and nature of the present work; and, for a more full

view of the subject, I would refer to the Treatise on Corporations, by Messrs.
Angell & Ames, as containing an able and thorough examination of every
part of the learning appertaining to this head; and as being a performance
which deserves and will receive the respect and patronage of the profession.
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PAET V.

OP THE LAW CONCERNING PERSONAL PROP-
ERTY.

LECTURE XXXIV.

OF THE HISTORY, PROGRESS, AND ABSOLUTE RIGHTS OF
PROPERTY.

Having concluded a series of lectures on the various rights of

persons, I proceed next to the examination of the law of property,

which has always occupied a pre-eminent place in the municipal

codes of every civilized people. I propose to begin with the law

of personal property, as it appears to be the most natural and

easy transition, from the subjects which we have already discussed.

This is the species of property which first arises, and is cultivated

in the rudest ages; and when commerce and the arts have as-

cended to distinguished heights, it maintains its level, if it does

not rise even superior to property in land itself, in the influence

which it exercises over the talents, the passions, and the destiny

of mankind.

To suppose a state of man prior to the existence of any notions

of separate property, when all things were common, and when
men, throughout the world, lived without law or government, in

innocence and simplicity, is a mere dream of the imagination. It

is the golden age of the poets, which forms such a delightful pic-

ture in the fictions, adorned by the muse of Hesiod, Lucretius,

Ovid, and Virgil. It has been truly observed, that the first

*man who was born into the world killed the second; and [*318]

when did the times of simplicity begin ? And yet we find the

Roman historians and philosophers (a), rivalling the language of

{a) Sullust Cat. sec. 5. Jugur. sec. 18. Tacit. Ann. lib. 3, sec. 26. die.

Orat. pro. P. ISextio, sec. 42. Justin, lib. 43, ch. 1.
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poetry in their descriptions of some imaginary state of nature, which

it was impossible to know, and idle to conjecture. No such state was

intended for man in the benevolent dispensations of Providence*

and in following the migrations of nations, apart from the book of

Genesis, human curiosity is unable to penetrate beyond the pages

of genuine history; and Homer, Herodotus, and Livy, carry us

back to the confines of the fabulous ages. The sense of property

is inherent in the human breast, and the gradual enlargement and

cultivation of that sense, from its feeble force in the savage state,

to its full vigor and maturity among polished nations, forms a

very instructive portion of the history of civil society. Man was

fitted and intended by the Author of his being, for society and

government, and for the acquisition and enjoyment of property.

It is, to speak correctly, the law of his nature; and by obedience

to this law, he brings all his faculties into exercise, and is enabled

to display the various and exalted powers of the human mind (a).

Occupancy, doubtless, gave the first title to property in lands

and moveables. It is the natural and original method of ac-

[*319]quiring it; and apon the principles of universal law, *that

title continues so long as occupancy continues (6). There is

no person, even in his rudest state, who does not feel and acknowl-

edge, in a greater or less degree, the justice of this title. The right

of property, founded on occupancy, is suggested to the human
mind, by feeling and reason, prior to the influence of positive institu-

tions (c). There have been modern theorists, who have considered

separate and exclusive property, and inequalities of property, as

the cause of injustice, and the unhappy result of government and

artificial institutions. But the human society would be in a most

unnatural and miserable condition, if it were possible to be insti-

tuted or reorganized upon the basis of such speculations. The

sense of property is graciously bestowed on mankind, for the pur-

{(i) Relden, in his Uxor Ehraica, lib. 1, ch. 1, gives the following definition

of the law of nature : Naturalv jus appellamus quod ah ipso nnturx auctore scu

numine sanctissimo in ipsis rerum primordiis cordi humano inditum prspscrip-

tumque est; adeoque posteritati universx regularifur pcrpctuo rrat semperque est

ohservandum ac immutahile. Lord Karnes (considers the sense of property to

be u natural appetite, and, in its nature, a great blessing. Sketches of th«

History of Man^ b. 1, sk. 2. The institution of marriage and the institution

of i)rivate property, have been considered, by the wisest statesmen and phil-

osophers of every age, as the foundation of all civilization among mankind.
{b) Grolius, Jure B. <& P. b. 2, ch. 3, sec. 4. 3[are liberum, ch. o.

(c) Quod cnim nullius est id ratione naturali occupanti conceditur. Dig. 41,

1,3.
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pose of rousing them from sloth, and stimulating them to action;

and so long as the right of acquisition is exercised in conformity

to the social relations, and the moral obligations which spring

from them, it ought to be sacredly protected. The natural and

active sense of property pervades the foundations of social im-

provement. It leads to the cultivation of the earth, the institu-

tion of government, the establishment of justice, the acquisition

of the comforts, of life, the growth of the useful arts, the spirit of

commerce, the productions of taste, the erections of charity, and

the display of the benevolent affections (a).

*The exclusive right of using and transferring property, [*320]

follows as a natural consequence, from the perception and

admission of the right itself (b). But, in the infancy and earlier

stages of society, the right of property depended almost entirely

upon actual occupancy; and it is a general law of property in all

systems of jurisprudence, that actual delivery or possession is nec-

essary to cjnsummate the title (c). Property without possession, is

said to be too abstract an idea for savage life; and society had made

some considerable advances towards civilization, and the improve-

ments resulting from order and subordination must have existed

to some certain extent, before the temporary right of occupancy

was changed into a permanent and solid title, under the sanction

of positive law. Property in land was first in the nation or tribe,

and the right of the individual occupant was merely usufructuary

and temporary (d). It then went by allotment, partition, or

[a) M. Toullier, in his account of the origin and progress of property, in

his Droit Civil Frnncais, tome iii. 40, insists, that a primitive state of man
existed before the establishment of civil society, when all things were com-
mon, and temporary occupancy the only title; but he gives no sufficient

proof of the fact. The book of Genesis, which he justly regards as tlie most
ancient and venerable of histories, does not show any such state of the human
race. The first man born was a tiller of the ground, and the second a keeper
of sheep. The earliest accounts of Noah and his descendants, after the Hood,
in Genesis, ix. x. xiii., prove that they were husbandmen, and planted vine-
yards, built cities, established kingdoms, and abounded in flocks and herds,
and gold and silver. I observe, however, with pleasure, that M. Toullier
has freely and liberally followed Sir William Blackstone, in his elegant dis-

sertation on the rise and progress of property. President Goguet, in his most
learned work, De Vorigine des !ois^ des arts, des sciences^ etde leurs progres thez
Jen nnciens Peuples, b 2, ch. 1, art. 1, considers agriculture as flourishing be-
fore the dispersion at Babel, though after that event mankind relapsed into
the mo.st deplorable barbarity.

{l>) Grotins, b. 2, ch. 6, sec. 1.

(c) Ibid. b. 2, eh. 6, sec. 1. Puff. b. 4, ch. 9, sec. 8. Barbeyrac's note,
ibid. Sir William Scott, case of the Fama, 5 Rob. Adm. Rep. 114.

(rf) Cassar de Bel. Gal. lib. 4, ch. 2. lb. lib. 6, ch. 20.
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grant from the chiefs or prince of the tribe to individuals; and,

whatever may have been the case in the earliest and rudest state

of mankind beyond the records of history, or whatever may be

the theory on the subject, yet, in point of fact, as far as we know,

property has always been the creature of civil institutions. By
the ancient law of all the nations of Europe, the bona fide posses-

sor of goods had a good title as against the real owner, in what

ever way, whether by force, fraud, or accident, the owner may have

been divested of the possession. It was the law, in several parts of

Germany, so late as the middle of the last century, according to

Heineccius (a), that if one person should lend, or hire, or de-

posite his goods with another, and they should come to the pos-

session of a third person, he would be entitled to hold them as

against the original owner. By the Roman law, in its early state,

property stolen and sold, was lost to the real owner, and the only

remedy was by an action (conductio furtiva) against the thief.

But when the Roman law advanced to maturity, it was held, that

theft did not deprive a man of his title to property; and the ac-

tion of rei vindicatio was, in effect, given against the

[
* 321 ] *bona fide purchaser (b). The law of the twelve tables,

by which the possession of one year was a good title by

prescription to moveables, shows that a feeble and precarious

right was attached to personal property out of possession.

The ancient laws of Europe confiscating stolen goods, on con-

viction of the thief, without paying any regard to the right of the

real owner, is another instance to prove the prevalence of a very

blunt sense of the right of property distinct from the possession.

The English doctrine of wrecks was founded on this imperfect

notion of the right of property, when it had lost the evidence of

possession. By the common law, as it was laid down by Sir

William Blackstone (c), goods wrecked were adjudged to belong

to the king, and the property was lost to the owner. This, he ad-

mits, was not consonant to reason and humanity; and the rigour

of the common law was softened by the statute of Wm. I. 3 Ediv.

I. ch. 4., which declared, that if any thing alive escaped the ship-

wreck, be it man or animal, it was not a legal wreck, and the owner

{n) Opera, tome v. part 2, 180, 181.

(h) This was by the perpetual edict extending the actio metus, which dif-

fered in nothing but in name from the rei vindicatio. Inst. 2, 6, 2. Lord
Karnes^ Hinforical Law Tracfx, tit. Property.

(c) Com. vol. i. p. 290, 291.
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was entitled to reclaim his property within a year and a day. Upon
this statute the legal doctrine of wrecks has stood to this day.

St. Germain, the author of the Doctor and Student, did not seem

to think, that even the law under this statute, stood with con-

science (a), for why should the owner forfeit the shipwrecked

goods, though it should happen, that no man, dog, or cat, (to use

the words of the statute,) should come alive unto the land out of

the ship ? The only rational ground of the claim on the part of

the crown is, that the true owner cannot be ascertained. The
imperial edict of the Emperor Constantine was more just than

the English statute, for it gave the wrecked goods, in

every event, to the owner (6) ; and * Bracton, who wrote [ * 322 ]

before the statute of 3 Edio. I., and who was acquainted

with the edict of Constantine, lays down the doctrine of wreck

upon perfectly just principles (c). He makes it to depend, not

upon the casual escape of an animal, but upon the absence of all

evidence of the owner. The statutes of New York, Massachusetts,

and other American states, are like the edict of Constantine, and

the declaration of Bracton; for they declare, that nothing that

shall be cast by the sea upon the land, shall be adjudged a wreck,

but the goods shall be kept safely for the space of a year for the

true owner, to whom the same is to be delivered on his paying

reasonable salvage; and if the goods he not reclaimed within that

time, they shall be sold, and the proceeds accounted for to the

state {d). In the case of Hamilton & Smyth v. Davis (e), the

very question arose in the K. B., whether the real owner was en-

titled to reclaim his shipwrecked goods, though no living crea-

ture had come alive from the ship to the shore. The grantee

under the crown claimed the goods as a wreck, because the ship

was totally lost, and no living animal was saved; and his very dis-

tinguished counsel, consisting of Mr. Dunning, (afterwards Lord
Ashburton,) and Mr. Kenyon, (afterwards Lord Chief Justice of

in) Dr. and Stu. 267, 268.

(h) Code, 11. 5, 1.

(c) Lib. 3, 120. sec. 5.

[d) N. Y. Revised Stafuies, vol. i. p. 690. Mass. Revised Statutes, 1835, part
1, tit. 14, eh. 57, see. 12. The eolony laws of Massachusetts also preserved
all wrecks for the owner, and did not follow the English law. Dana\s Abr.
vol. iii. p. 144. Probably the statute law of other states is equally just. The
acts of North Carolina, of 1801, 1805, 1817, 1818, on this subject, are founded,
said Mr. Justice Story, in 5 3Iaso7i^s Rep. 477, on the principles of justice and
humanity.

{e) 5 Bmr. Rep. 2732.
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the K. B.,) insisted, that according, to all the writers, from the

Mirror to Blackstone inclusive, it was a lawful wreck, as no living

creature had come to the shore, and that Bracton stood unsup-

ported by any other writer. But Lord Mansfield, with a sagacity

and spirit that did him infinite honour, reprobated the doctrine

urged on the part of the defendant, and declared that there was

no case adjudging that the goods were forfeited, because

[
* 328 ] no *dog or cat, or other animal, came alive to the shore;

that any such determination would be contrary to the

principles of law and justice; that the very idea was shocking; and

that the coming ashore of a dog, or a cat, alive, was no better

proof of ownership, then if they should come ashore dead; that

the whole inquiry was a question of ownership; and that if no

owner could be discovered, the goods belonged to the king and

not otherwise; and that the statute of 3 Edw. I. was not to receive

any construction contrary to the plain principles of justice and

humanity/

After reading this interesting case, it appears rather surpris-

ing that any contrary opinion should have been seriously enter-

tained in Westminster hall, at so late a period as the year 1771;

and especially that Sir Wm. Blackstone should have acquiesced,

without any difiiculty, in a different construction of the statute

of Westm. 1.

But to return to the history of law of property. The title to

it was gradually strengthened, and acquired great solidity and

energy, when it became to be understood, that no man could be

deprived of his property without his consent, and that even the

honest purchaser was not safe under a defective title.

The exceptions to this rule grew out of the necessities and the

policy of commerce; and it was established as a general rule, that

sales of personal property in market overt, would bind the pro-

perty even against the real owner. The markets overt, in Eng-

land; depend upon special custom, which prescribes the place,

except that, in the city of London, every shop in which goods

are exposed publicly to sale, is market overt for those things in

which the owner professes to trade. If goods be stolen, and

sold openly in such a shop, the sale changes the property. But

' Wreck thrown upon the seashore and never claimed by the owner v^sts

in the owner of the seashore who may maintain an iiction therefor. BakiM- v.

Bates, i:j Pick. 255. The states have jurisdiction to rejjuhite wrecks, and a
wreck sale made by their autliority is valid, 5 Masou, 4G5.
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if the goods be not sold strictly in market overt, or if there be

not good faith in the buyer, or there be any thing unusual or

irregular in the sale, it will not affect the validity of it

as * against the title of the real owner (a). The com- [ *324]

mon law, according to Lord Coke (6), held it to be a

point of great policy, that fairs and markets overt should be well

furnished; and to encourage them did ordain, that all sales and

contracts of any thing vendible in markets overt, should bind

those who had a right: but, he adds, that the rule had many excep-

tions, and he proceeds to state the several exceptions, which show

the precision and caution with which the sale was to be conducted

so as to bind the property. It is the settled English law, that a

sale out of market overt, or not according to the usage and regu-

lations of the market overt, will not change the property as against

the real owner (c). Thus, we find, in the case of Wilkinson v.

King (d), that where the owner of goods had sent them to a

wharf in the borough of Southwark, where goods of that sort

were usually sold, and the wharfinger, without any authority,

sold the goods to a bo7ia fide purchaser, this was considered not

to be a sale in market overt so as to change the property, but

a wrongful conversion, for the wharf was not a market overt; and

the purchaser was held liable in trover to the true owner. So it

is said to be a general rule that goods obtained by tort or criminal

fraud, under color of a contract, may be taken by the vendor out

of the hands of the purchaser, or even of a purchaser from the

tortious vendee (e).

It is understood, that the English custom of market overt does

not apply to this country; and the general principle applicable

to the law of personal property throughout civilized Europe is,

that nemo phis juris in alium transferre potest quam ipse hahet.

This is a maxim of the common and of the civil law {g)\ and a

(a) 5 Co. 83. 12 Mod. Rep. 521. Bacon\^ Use of the Law, 157. Com. Dig.
tit. Market, E. Shelly v. Ford, 5 Carr. & Payne, 313.

(6) 2 Inst. 713.

(c) Peer v. Humphrey, 4 Nevill & Manning, 430. But a sale in market
overt, will not bar the original owner of stolen goods, if he prosecute the
thief to conviction, and sue the person in wh-ise possession they were at the
time of the C(mviction. This is by thestatuteof 21 Hen. VIII. c. 11, and which
was adopted in Virginia, in 1792. Harwood c. Smith, 2 Term Rep. 750.
Peer r. Humphrey, tih. sup

(d) 2 Campb. N. P. 335.

(r) Long on Sales by Rand, p. 167, 168.
(^r) Co. Litt. 309. Difj. 41. 1, 20. Pothier Traite du Contrat de Vent; 1. n.

7. Ersk. Inst. 418. 1 BelVs Com. 281.
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sale ex vi termini^ imports nothing more than that the bona fide

purchaser succeeds to the rights of the vendor. It has been fre-

quently held in this country (a),^ that the English law

[ *325] of markets overt * had not been adopted; and conse-

quently, as a general rule, the title of the true ovs^er can-

not be lost without his own free act and consent. How far that

consent, or a due authority to sell, is to be inferred, in many
cases, for the encouragement and safety of commerce, may be

discussed in our future inquiries (6).^ A radical defect of title

(ff) Dame v. Baldwin, 8 Mass. Rep. 518. Wheelwright v. De Peystar, 1

Johns. Rep. 480. Hosack v. Weaver, 1 Yeates'' Rep. 478. Easton v. Worth-
ington, 5 Serg. & Rawle, 130. Browning v. Magill, 2 ITarr. d- Johns. 308.

M'Grew v. Browder, 14 Marthi's Louis. Rep. 17. Roland v. Gundy, 5 Ham-
mond^ s Ohio Rep. 202. Lance v. Cowen, 1 Dana's Ken. Rep. 195, Ventress
V. Smith, 10 Peters'' U. S. Rep. 161. It was declared by statute in Pennsyl-
vania, in 1780, that no sale of a stolen horse should operate to change the
property. This was before it was settled that we had no markets overt in

this country in the sense of the English common law. In Scotland, the true
owner may reclaim his property, even from the bona fide purchaser in market
overt. Beirs Princip. sec. 527.

(&) The doctrine that possession carries with it the evidence of property,
so as to protect a person acquiring property in the usual course of trade, is

said to be limited to cash, bank bills, and bills and checks payable to bearer.

Saltus V. Everett, 20 Wendell, 297. By statute 6 Geo. IV. c. 94, the con-
signee ot goods from the shipper is entitled to a lien in respect to money or

negotiable securities advanced for the shipper, without notice that the shipper
was not the bona Jide owner. And any person intrusted with a bill of lading

or order for the delivery of goods, was to be deemed the true owner of the
goods, so far as to give validity to any sale, or disposition thereof by deposite

or pledge, if the buyer or pawnee had not notice that such person was not

the true owner. So, any person taking goods on deposite or pledge for a pre-

existing debt from the party in possession, without notice that he was not
the owner, acquires the right that was in the person making the deposite or

pledge. Any person may accept goods on any such document or deposite or

pledge from any factor or agent, with knowledge that he was a factor or

agent, and he will acquire the title or interest of the fiictor or agent. And
any person may contract for the purchase of goods from any factor, agent or

consignee in possession thereof, and make payment thereof with knowledge
of such agency, provided the contract be made in the usual couree of busi-

ness, and without notice of any want of authority in the agent to sell and
receive payment. The true owner, prior to the sale or pledge, may recover

from the factor or agent, or his assignees, and from the buyer, the price of

the goods subject to his right of set-oflf against the agent, and may recover

the goods deposited or pledged on re-payment o^ the money, or restoration of

the negotiable paper advanced on security thereof, and on payment of the

money or restoration of the negotiable paper advanced by the factor or agent.

So, he may recover from any person any balance in hand being the produce
'^ Towne v. Collins, 14 Mass. 500; Southwick »v Harndell. 2 Dane. Abr.

286; Huffman v. Carow, 22 Wend. 285, Mowrev r. Walsh, 8 Cowen, 238;

Hardy v. Metzgar, 2 Yeates. 347; Griffith v. Fowler, 18 Vt. 390; Kobin.son v.

Skii)worth, 23 Ind. 311; Coombs v. Gordeu, 59 Me. Ill; Itoland r. Gundy, 5

Ohio, 203.
•' See, also, along with the case of Saltus v. Everett, Crocker v. Crocker, 31

N. Y. 507; Folsom v. Batchelder, 22 N. H. 51.
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in the possessor is, by the general jurisprudence of Europe,

available to the true owner against creditors and purchasers; and

there is such a defect, when the person from whom the property

was acquired was incapable of consent, or whan the thing had

been stolen, or obtained by violence. The true owner, in those

cases, may vindicate his title. If goods be stolen, no title passes

from the felon to the bona fide purchaser (a).* But this is not

the place to pursue further this inquiry. My object, at present,

is only to show how the right of the true owner to property kept

increasing in consideration and vigour, with the progress of law

from rudeness to refinement.

The title to property, resting originally in occupancy, ceased,

of course, upon the death of the occupant. Sir William Black-

stone considers the descent, devise, and transfer of property, politi-

cal institutions and creatures of the municipal law, and not natural

rights; and that the law of nature suggests, that on the death of

the possessor, the estate should become common, and be open to

the next occupant. He admits, however, that, for the sake of

peace and order, the universal law of almost every nation gives

to the possessor the power to continue his property by will; and

if it be not disposed of in that way, that the munici-

pal law steps * in and declares who shall be heir of [ * 326
]

of the sale of the goods, after deducting the money or negotiable paper ad-

vanced on the security thereof.

[a) Fraud and breaches of trust are said not to be among the radical de-

fects which will absolutely annul the title of the subsequent bona fide pur-
chaser; and Mr. Brown has, though I think mistakingly, contended, that

cases of force and fear stand on the same footing. Brown on Sales, 395. 1 BeWs
Com. 281, 286, 287. 289. Mr. Bell shows, from the cases which he cites, that

it is not cearly settled in what cases a sale by a person in lawful possession

will bind the real owner, if the sale be founded on a breach of trust. Vide
infra, p. 514, note. If a bailee of property for a special purpose sells it, the
bona fide purchaser does not acquire a valid title. Wilkinson v. King, 2
Campb. R. 3:>5. Hartop v. Hoare, 3 Atk. 44. Hardmau v. Wilcock, 9 Bing-
ham, 382, note. Galvin v. Bacon, 2 Fairfield, 28. Story on Bailments, p. 79,

2d edit. But if the vendor delivers goods with the intention that the pro-
perty as well as the possession shall pass, aboyiafide purchaser from a fraudu-
lent vendee will hold the goods. Andrew v. Dieterich, 14 Wendell, 31. It

is sufficient lor the purpose of protecting a bona fide purchaser, that the
owner of personal property confer* an apparent right of property .upon the
vendor, as when he sells goods and delivers possession, although the goods
were obtained from him fraudulently, and he confers an apparent right of dis-

posal, as when he furnishes the vendor with the external indicia of such right,

as where a bill of lading is sent to a consignee with a power of transfer. Sal-

tus V. Everett, 20 Wendell, 267.
* Heckle v. Lurvey, 101 Mass. 344; Hoflfman v. Carow, 20 Wend. 21;

McGrew v. Browder, 14 Martin (La.), 17.

27 VOL. II. KENT. 417
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the deceased (a). As a mere speculative question, it may be

doubted, whether this be a perfectly correct view of the law of

nature on this subject. The right to transmit property by de-

scent, to one's own offspring, is dictated by the voice of nature (6).

The universality of the sense of a rule or obligation, is pretty

good evidence that it has its foundation in natural law (c). It is

in accordance with the sympathies and reason of all mankind, that

the children of the owner of property, which he acquired and im-

proved by his skill and industry, and by their association and

labour, should have a better title to it at his death, than the pass-

ing stranger. It is a continuation of the former occupancy in

the members of the same family. This better title of the children

has been recognized in every age and nation, and it is founded in

the natural affections, which are the growth of the domestic ties,

and the order of Providence (d). But the particular distribution

among the heirs of the blood, and the regulation and extent of

the degrees of consanguinity to which the right of succession

should be attached, do undoubtedly depend upon positive institu-

tion; and it seems to be the general doctrine, founded on the his-

tory of all nations and ages, that property in land, when such

property began to exist and to be recognized, was originally vested

in the state or sovereign, and derived by grant to individuals (e).

The power of alienation of property is a necessary incident to

the right, and was dictated by mutual convenience, and mutual

wants. It was first applied to moveables; and a notion of sepa-

rate and permanent property in land could not have arisen until

men had advanced beyond the hunter and shepherd states, and

became husbandmen and farmers. Property in land would natu-

rally take a faster hold of the affections; and, from the

[
* 327 ] very nature of the subject, it would *not be susceptible

of easy transfer, nor so soon as moveable property be

called into action as an article of commerce.

Delivery of possession was, anciently, necessary to the valid

transfer of land. When actual delivery became inconvenient,

symbolical delivery supplied its place; and as society grew in cul-

(a) Cam. vol. ii. ch. 1, 10—13.
lb) Grotiu.% b. 2, ch. 7, sec. 5.

(c) Omni in re consensio omnium gentium lex naturiv. pulanda est. Cic. 7\iseul.

Quiest. lib. 1, ch. 13.

{d) Christian^H Notes to 2 Blacks. Com. 1. Taylor's Elements of the Civil Law,
619. Toullier, Droit Civil Francaia, tome 3, p. 121—128.

(c) Grotiua, b. 2, ch. 2, sec. 4. Ibid, ch. 3, sec. 4.
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tivation and refinement, writing was introduced, and the aliena-

tion of land was by deed.

The gratuitous disposition of land by will, was of much slower

growth than alienations, in the way of commerce, for a valuable

consideration; because the children were supposed to have a right

to the succession on the death of the parent; though Grotius con-

siders disposition by will to be one of the natural rights of aliena-

tion (a). In the early periods of the English law, a man was

never permitted totally to disinherit his children, or leave his

widow without provision (6). Testaments were introduced by

Solon into the Athenian commonwealth, in the case in which the

testator had no issue; and the Roman law would not allow a man
to disinherit his own issue, his sui et necessarii hceredes, without

assigning some just cause in his will. The reason of the rule in

the civil law was, that the children were considered as having a

property in the effects of the father, and entitled to the manage-

ment of the estate. The querela inofficiosi testamenti, was an

action introduced in favor of the children, to rescind wills made
to their prejudice, without just cause. But the father could

charge his estate with his debts, and so render the succession un-

profitable; and the children could, in that case, abandon the suc-

cession and so escape the obligation of the debts (c).

In England, the right of alienation of land was long checked

by the oppressive restraints of the feudal system, and the doc-

trine of entailments. All those embarrassments have been effect-

ually removed in this country; and the right to acquire,

to hold, to enjoy, to alien, to devise and to *transmit [
* 3'28

]

propert}^ by inheritance, to one's descendants, in regular

order and succession, is enjoined in the fulness and perfection of

the absolute right. Every individual has as much freedom in the

acquisition, use and disposition of his property, as is consistent

with good order and the reciprocal rights of others. The state

has set bounds to the acquisition of property by corporate bodies;

for the creation of those artificial persons is a matter resting in

the discretion of the government, who have a right to impose such

restrictions upon a gratuitous privilege or franchise, as the sense

of the public interest or convenience may dictate. With the ad-

(a) B. 2, ch. 6, see. 14. .

[h] 1 Reevc^s Hist, of the English Lmv, 11. Vide infra, vol. iv. p. 503.
(c) Di(j. 29, 2, 12. Vide infra, vol. iv. p. 503.
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mission of this exception, the legislature has no right to limit the

extent of the acquisition of property, as was suggested by some

of the regulations in ancient Crete, Lacedsemon and Athens (a);

and has also been recommended in some modern Utopian specula-

tions. A state of equality as to property is impossible to be main-

tained, for it is against the laws of our nature; and if it could be

reduced to practice, it would place the human race in a state of

tasteless enjoyment and stupid inactivity, which would degrade

the mind, and destroy the happiness of social life (b).

[ * 329 ] *When the laws allow a free circulation to property by

the abolition of perpetuities, entailments, the claims of

primogeniture, and all inequalities of descent, the operation of the

steady laws of nature will, of themselves, preserve a proper equilib-

rium, and dissipate the mounds of property as fast as they ac-

cumulate.

Civil government is not entitled, in ordinary cases, and as a

general rule, to regulate the use of property in the hands of the

owners, by sumptuary laws, or any other visionary schemes of

frugality and equality. The notion that plain, coarse, and ab-

stemious habits of living, are requisite to the preservation of

heroism and patriotism, has been derived from the Roman class-

ical writers. They praised sumptuary laws, and declaimed ve-

(a) Arist. Politics, by Gillies, b. 2, c. 8. Potter^s Antiq. of Greece, vol. i. p.

167.

(b) Harrington, in his Oceana, declared an Agrarian law to be the founda-
tion of a commonwealth; and he undoubtedly alluded to the common in-

terpretation and popular view of the Agrarian laws in ancient Rome, and not
to the new and just idea of M. De Niebuhr, that those laws related only to

leases of the public lands belonging to the state. Montesquieu, in his Spirit

of Laws, b. 5. c. 3, 4, 5, 6, frequently suggests the necessity of laws in a de-

mocracy establishing equality and frugality. All schemes of that kind are

essentially visionary, though they may not be quite as extravagant as some
of the reveries of Rousseau, Condorcet, or Godwin. In the code of laws com-
piled by King James, in 1606, for the new colonies in America, a community
of property and labour, for five years from thesettlementof each colony, was
established. This was a temporary expedient; but the experiment upon this

theory, in the colony of Virginia, proved it to be an intolerable restriction,

leading to idleness and immorality, and to be destructive of all the ordinary
motives to human industry. {Stith's History of Virginia. Hohertson^s America,

b. 9. JinncrofVs Histmy, vol. i. p. 161.) The experiment of a community of

lands, goods and lal)0ur, at New Plymouth, made in the first years of the

colony, was found to be injurious even witli that small, simple and pious
band of eraigi-ants; and the institution of separate property, in 1623, had a
Budden and very beneficial effect in exciting a spirit of" industry. {Morfon^s

New England Memorial, 93. Baylie\s Historical 3femoir, vol. i. p. 120, I.IH.)

The state of equality does not suit th(''i)ros(>nt condition of man, and whenever
it has been attempted, it has checked civilization, and led to immorality, and
destroyed freedom of action and enjoyment.
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hemently against the degeneracy of their countrymen, which they

imputed to the corrupting influence of the arts of Greece, and of

the riches and luxury of the world, upon the freedom and spirit

of those " lords of human kind," who had attained universal em-

pire by means of the hardy virtues of the primitive

ages (a). But * we need only look to the free institu- [ * 330 ]

tions of Britain, and Her descendants, and the pros-

perity and freedom which they cherish and protect, to be satis-

fied that the abundant returns of industry, the fruits of genius,

the boundless extent of commerce, the exuberance of wealth, and

the cultivation of the liberal arts, with the unfettered use of all

those blessings, are by no means incompatible with the full and

perfect enjoyment of enlightened civil liberty. No such fatal

union necessarily exists between prosperity and tyranny, or be-

tween wealth and national corruption, in the harmonius arrange-

ments of Providence. Though Britain, like ancient Tyre, has her

" merchants who are princes, and her traffickers the honourable

of the earth," she still sits "very glorious in the midst of the

seas, and enriches the kings of the earth with the multitude of

her riches, and of her merchandise." Nor have the polished

manners and refined taste for which France has been renowned

in modern ages, or even the effeminate luxury of her higher

classes and of her capital, been found to damp her heroism, or

enervate her national spirit. Liberty depends essentially upon

the structure of the government, the administration of justice,

and the intelligence of the people, and it has very little concern

with equality of property, and frugality of living, or the varieties

of soil and climate (6).

(«) No author was more distinguished than Sallust, for his eloquent in-

vectives against riches, luxury, and the arts, which he cousidered as having
corrupted and destroyed the Roman republic. Among other acquired vices,

he says, the Romans had learned to admire statues, pictures, and fine

wrought plate. Sal. Cat. c. 11. Juvenal painted the mighty evils of lu.xury
with the hand of a master. In a satire devoted to the delineation of ex-
treme profligacy, he relieves himself for a moment by a biief, but lively
sketch of the pure and rustic virtues of the old Romans. He recurs again to
the desolations of wealth and luxury, and rises to the loftiest strains of
patriot indignation:

S.wior arm is

Luxuria incubuit, victumquc tilciscitur orbem.

Sat. G. V. 291, 292.
{b) The sumptuary laws of ancient Rome had their origin in the twelve

tables, which controlled the wastefulness of prodigals, and unnecessary ex-
penditure at funerals. The a])petite for luxury increased with dominion and
riches, and sumptuary laws were from time to time enacted, from the 5(j(ith
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[
* 331 ] * Every person is entitled to be protected in the en-

joyment of his property, not only from invasions of it

by individuals, but from all unequal and undue assessments on

the part of government. It is not sufficient that no tax or impo-

sition can be imposed upon the citizens, but by their representa-

tives in the legislature. The citizens are entitled

[
* 332 ] * to require, that the legislature itself shall cause all

public taxation to be fair and equal in proportion to the

value of property, so that no one class of individuals, and no one

species of property, may be unequally or unduly assessed.

A just and perfect system of taxation is still a desideratum in

civil government; and there are constantly existing well founded

complaints, that one species of property is made to sustain an

year of the city down to the time of the emperors, restraining, by severe

checks, luxury, and extravagance in dress, furniture, and food. They were
absurdly and idly renewed by the most extravagant and dissipated rulers;

by such conquerors as Sylla, Julius Caesar, and Augustus. The history of
those sumptuary laws is given in Auluts Gellius, b. 2, cli. 24. See, also, Suet.

J. C<xsm\ sec. 43.

During the middle ages, the English, French, and other governments,
were, equally with the ancient Komans, accustomed to limit, ])y positive

laws, the extent of private expenses, entertainments and dress. Some traces

of these sumptuary laws existed in France as late as the beginning of the
last century, and in Sweden in the latter part of it. Hallam on the 3IiihUc

Ages, vol. ii. p. 287. Caiteau\s View of Siceden. Doddey^s Annual Begister,

1767. The statute of 10 Edw. III., entitled, statutum dc cihariis utendis, was
the most absurd that ever was enacted. It prescribed the number of dishes

for dinner and supper, and the quality of the dishes. Dr. Adam Smith, in

his Wealth of Nations, justly considers it to be an act of the highest imperti-

nence and presumption, for kings and rulers to pretend to watch over the
economy and expenditure of private persons. The wages of labour, and the
prices of commodities, and economy in dress, were regulated by law in the
earliest settlement of Massachusetts. Winthrop^s Hist, of Neto England, vol.

i. p. 30, note. Ibid. vol. i. p. 116. Laws of Massachusetts, 1641, 1647, and
published in the digest ot colony statutes, 1675. Such "good orders," says

Hubbard, "expired with the first golden age in this ncAv world." But he
was mistaken, for, in 1777, there was a report made by a committee in Con-
gress, recommending to the several states to regulate, by law, the price of

labour, manufactures and internal produce, and the charges of innholders.

Journals of Congress, November 22d, 1777. In pursuance of the suggestion,

it appears that, in 1778, there were acts of the legislatures of Connecticut and
New York, (and ])robably of other states,) limiting the price of labour, and
the products of labour, and tavern charges. The statute of New York was
suspended within three months after it was passed, and repealed within the

same year. Corporation ordinances, in some of our cities, have frequently

regulated the price of meats in the nuirket. Such Taws, if of any etlicacy,

are calculated to destroy the stimulus to exertion; but in fact they are only
made to be eluded, despised and broken. And yet the regulati«)n of jirices

in inns and taverns is still the practice in New Jersey and Alabama, and
perhajis in other states; and the ratt-s of charges are or were until recently,

established in New Jensey l)y the county courts, and allixcd up at inns, in

like manner as the rates of toll at toll-gates and bridges.
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unequal, and, consequently, an unjust pressure of the public

burthens. The strongest instance in New York, and probably in

other states, of this inequality, was in the assessment of taxes

upon waste and unproductive lands; and the oppression upon

this description of real property, has been so great as to dimin-

ish exceedingly its value. This property is assessed in each

town, by assessors residing in each town, and whose interest it is

to exaggerate the value of such property, in order to throw as

great a share as possible of the taxes to be raised within the town

upon the non-resident proprietor. The unreclaimed lands, which

the owner finds it impossible to cultivate, or even to sell, without

great sacrifice, and which produce no revenue, are assessed, not

only for such charges as may be deemed directly beneficial to

the land, such as making and repairing roads and bridges, but

for all the wants and purposes of the inhabitants. The lands are

made auxiliary to the maintenance of the poor, and the destruc-

tion of wild animals; and the inhabitants of each town have been

left to judge, in their discretion, of the extent of their wants.

Such a power vested in the inhabitants of each town, of raising

money for their own use, on the property of others, has produced,

in many instances, very great abuses and injustice. It has cor-

rupted the morals of the people, and led to the plunder of the

property of non-resident landholders. This was carried to such

an enormous extent in the county of Franklin, as to awaken the

attention of the legislature, and to induce them to institute a

special commission, to inquire into the frauds and abuses com-

mitted under this power, and also to withdraw entirely from the

inhabitants of new towns, the power of raising money
by assessments upon property, for * the destruction of f

* 333
]

noxious animals (a). The ordinance of Congress, of

July 13th, 1787 (6), passed for the government of the north-

western territory, anticipated this propensity to abuse of power,

and undertook to guard against it, by the provision, that in no

case should any legislature within that territory tax the lands of

non-resident proprietors higher than those of residents. Ther*^

is a similar provision in the constitution of Missouri, and one

still broader in that of the State of Illinois. It is declared, gen-

erally, in that of the latter state, that the mode of levying a tax

(a) L. N. Y. sess. 45, ch. 26, sec. 0, 10,—eh. 126.

(6) Journals of the Confederation Congress, vol. xii. p. 58. *
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shall be by valuation, so that every person should pay a tax in

proportion to the value of his property in possession.

The duty of protecting every man's property, by means of just

laws, promptly, uniformly, and impartially administered, is one

of the strongest and most interesting of obligations on the part

of government, and frequently it is found to be the most diffi

cult in the performance. Mr. Hume (a) looked upon the whole

apparatus of government as having ultimately no other object

or purpose but the distribution of justice. The appetite for

property is so keen, and the blessings of it are so palpable, and

so impressive, that the passion to acquire is incessantly busy

and active. Every man is striving to better his condition ; and

in the constant struggles, and jealous collisions, between men
of property and men of no property, the one to acquire, and the

other to preserve ; and between debtor and creditor, the one to

exact, and the other to evade or postpone payment ; it is to be

expected, especially in popular governments, and under the in-

fluence of the sympathy which the poor and the unfortunate

naturally excite, that the impartial course of justice, and the

severe duties of the lawgiver, should, in some degree, be dis-

turbed. One of the objects of the Constitution of the United

States, was to establish justice ; and this it has done by

[ * 334 ] the admirable distribution of its powers, and the *check8

which it has placed on the local legislation of the states.

These checks have already, in their operation, essentially con-

tributed to the protection of the rights of property.

Government is bound to assist the rightful owner of property,

in the recovery of the possession of it, when it has been unjustly

lost. Of this duty there is no question. But if the possessor

of land took possession in good faith, Bud in the mistaken be-

lief that he had acquired a title from the rightful owner, and

makes beneficial improvements upon the land, it has been a point

of much discussion, whether the rightful owner, on recovery, was

bound to refund to him the value of the improvements. This

was the question in the case of Green v. Biddle, (b) which was

largely discussed in the Supreme Court of the United States, and

which had excited a good deal of interest in the State of Ken-

tucky. The decision in that case was founded upon the com-

(a) Essays, vol. i. p. 35.

(6) 8 mieaton, 1.
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pact between the States of Virginia and Kentucky, made in 1789,

relative to lands in Kentucky, and therefore it does not touch

the question I have suggested. The inquiry becomes interest-

ing, how far a general statute provision of that kind is consist-

ent with a due regard to the rights of property. The Kentucky

act, of January 31st, 1812, declared, that the bona fide posses-

sor of land should be paid, by the successful claimant, for his

improvements, and that the claimant must pay them, or elect to

relinquish the land to the occupant, on being paid its estimated

value in its unimproved state (a).

By the English law, and the common law of this country, the

owner recovers his land by ejectment without being subjected to

the condition of paying for the improvements which may have

been made upon the land. The improvements are considered as

annexed to the freehold, and pass with the recovery. Every pos-

sessor makes such improvements at his peril (6). But if the

owner be obliged to resort to chancery for assistance, in

the recovery of the rents and ^profits. Lord Hardwicke [
* 335 ]

once intimated, in Dormer v. Fortescue (a), that the rule

of the civil law, which is more equitable on that point than the

English law, would be adopted; and consequently the bonce fidei

possessor would be entitled to deduct the amount of his expenses

for lasting and valuable improvements, from the amount to be

paid, by way of damages for the rents and profits. The same

intimation was given in the court of errors in New York in Mur-

ray V. Gouverneur (d) ; and that in the equitable action at law,

for* the mesne profits, the defendant might have the value of his

improvements deducted by way of set-off. These were extra-

judicial dicta; and there is no adjudged case, professing to be

grounded upon common law principles, and declaring that the
'
— — *

(a) This act, or occupant law, was held by the Supreme Court of the

United States to be unconstitutional. The legislature of Kentucky then
passed the act of January 7th. 1824, with a view to counteract the decision

in Green v. Biddle ; and it subjected to forfeiture, without office found, or

judgment, all patented lands oi more than one hundred acres, unless the

owner, by the 1st of August, 1825, caused a rateable portion of the land to

be cultivated, and on forfeiture, the title was to vest in the occupant. This
act was held by the Kentucky courts to impose an arbitrary, unjust, oppres-

sive, and illegal condition upon the patentees, and was in violation of their

grants, and unconstitutional and void. Gaines v. Buford. 1 Dana's Kent
Rep. 481.

\h) Frear v. Hardenburgh, 5 JoTins. Rep. 272.

(c) 3 Atk. Rep. 134.

Id) 2 Johns. Cases, 441.
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occupant of land was, without any special contract, entitled to

payment for his improvements, as against the true owner, when

the latter was not chargeable with having intentionally laid by

and concealed his title (a).^ We have a statute in New York

relative to lands, in what was formerly called the military tract,

which declares that the settler on those lands, under colour of a

bona fide purchase, should not be divested of his possession or

recovery, by the real owner, until the former had been paid the

value of his improvements made on the land, after deducting

thereout a reasonable compensation to the owner for the use and

occupation of the land (6). This act is as broad, and liable to

the same objections that have been made against the Kentucky

statute. There are similar statute provisions in Maine,

[ * 336 ] Massachusetts, * New Hampshire, Vermont, Virginia,

Alabama, Ohio, and Illinois (c). bo far as the statute
r

•

(a) The suggestions, in the cases referred to in the text, have heen consid-

ered as forming just ground for mitigation of damages in an action for the
mesne profits; and the value of permanent improvements, made in good
fiiith, has been allowed, to the extent of the rents and ])rofits claimed by the
plaintiflf. Hylton v. Brown, C. C, April. 1808. WJtarton's Dig. tit. EJecl-

ment, pi. 74. Jackson v. Loomis, 4 Coweri's Rep. 168. Ruffin, Ch. J., iu

Dowd V. Fawcett, 4 Dev. N. C. Rep. 95.

ih) L. N. Y. April 8th, 1813, ch. 80.

(c) Jones V. Carter, 12 Mass. Rep. 314. Stat, of 3fnss. 1807, ch. 75. Wifh-
ington V. Corey, 2 N. H. Rep. 115. Brown v. Storm, 4 Vermont Rep. 37.

Gaige v. Ladd, 5 Ibid. 266. Statutes of Ohio, 1831, p. 261. Bank of Hamil-
ton V. Dudley's Lessee, 2 Peters^ U. S. Rep. 492. The statute law in Massa-
chusetts, New Hampshire, and Vermont, is called the Betterment Law, and it

is admitted, in 2 Pick. Rep. 507, to have altered the common law in this re-

spect. In the Massachusetts Revised Statutes of 1835, part 3, tit. 3, ch. 101, it

is provided generally in the writ of entry upon disseisin for the recovery of

any estate of freehold, that the tenant shall be entitled, in case ofjudgment
against him, to compensation forthe value of buildings or improvements made
by him or those under whom he claims, provided he or those under whom he
claims had been in possession for six years before suit brought, or for a less

time, if he held them under a title which he had reason to ])elieve good. The
amount is to be assessed by the jury on suggestion on record of the claim.

The amount allowed may be set oft' a^^ainst the rents and profits. The de-

mandant may also require to have tlie value of the land without the im-

provements, ascertained, and he may relinquish the land on ])eing i)ai(l tlie

price, and which the tenant must pay, or lose the value of his improvements.

In Maine, it is held that Betterments are not an interest in land, within
^ In Vermont it has been held that if a party takes a deed of land, know-

ing it is encumbered, in good faith that the encumbrance will be relieved,

he"cannot recover for improvements. Jones v. Steam Stone Cutter, 20 Fed.

Rep. 477. Aliter if he purchased believing the title good. George v. Steam
Stone Cutter, Id. 478.

The presumption is in favor of the improvements being made in good faith:

but they must not only be permanent, but must add to the future value of

the property. Stark v. Starr, 1 Sawyer, 15 (Or.). See, also, (Jriswold r.

Bragg, 6 Feb. 342 (Conn.). The test is, whether there is reasonable ground

for believing the title to be good. Dawsou v. Grow, 23 Reptr. (W. Va.) 663.
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in New Hampshire was retrospective, and extended to past im-

provements made before it was passed, it has been adjudged in

the circuit court of the United States for the district of New
Hampshire, to be unconstitutional; inasmuch as it divested the

real owner of a vested title to the possession, and vested a now

right in the occupant, upon considerations altogether past and

gone (ct).^ The statute in New Hampshire applied only to cases

of a bona fide possession of more than six years' standing, and

only to the increased value of the land, by means of the improve-

ments; and the real owner is allowed the mesne profits. The

justice of that statute has been ably vindicated in the case cf

Withington v. Cor^ey (6), in cases not within the reach of the de-

cision in the circuit court of the United States.

The rule of the civil law was, that the bona fide possessor was

entitled to be reimbursed, by way of indemnity, the expenses of

the statute of frauds, and they pass by a parol assignment. Lombard v.

Ruggles, 9 Greenlcafs Hep. 62. The statute law of the several states, al-

lowing to the hona j?f?e occupants entering under the idea that they had pur-

chased a title in fee, contines the claim to the value of the increase of the

land by reason of the improvements made. The statute of V'irginia of 18;J2,

is confined to the case of lands lying west of the Allegheny mountains, and
it is confined to the bona fide occupants of land under government grants.

So, the claim on the part of the defendant to have the improvements assessed

and paid before execution issues on recovery in ejectment, is confined, in

Alabama, to defendants deriving title under the United States or a Spanish
grant. ToaJmui's Dig. 18-23, p. 470. In Tennessee, they continue to adhere
to the sterner English rule, and in the case of Nelson v. Allen and Harris,

(1 Verger, 360,") it was held, that a statute of 1813, giving to the defendant
in ejectment as against the rightful owner, the value of improvements made
npon the land, was unconstitutional and void. But it was admitted, that

npon a bill in equity for mesne profits, after a judgment in ejectment, tlie

defendant might avail himself of a bona fide possession, and limit the account
to the commencement of the suit, provided he was ignorant of all the facts

and circumstances relating to his adversary's title. On the other hand, the

Com77iissioners appointed to revise the civil code of Pennsylvania, in their Report

in January, 1835, proposed, that on recovery in ejectment of lands against a
defendant, who entered, and held, and improved the same, under colour of

title, and with good faith, he might suggest upon record, in the nature of a
bill in equity, his claim to allowance for his improvements; and if the court

should deem the facts alleged sufficient in equity to entitle him to the relief

sought, they should have power to afford and enforce it, and provision is

made for the case. The Revised, Statutes of Illinois, edit. 1833, p. 416, and of

Indiana, 1838, p. 261, exempt the person evicted from tlie land, to which his

record title appeared plain, from any action for mesne profits prior to notice

of adverse claims, and they allow liim, on eviction, for histing and valuaV)le

improvements made before due notice, first deducting damages (if any) for

waste, &c.

(a) Society for the Propagation of the Gospel v. Wheeler, 2 Gall. Rep. 105.

(ft) 2 K Han^p. R. 115,
^ See the laws of the different states hereon. Compare Albee v. May, 2

Paine, 74 (Vt.).
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beneficial improvements, so far as they augmented the property

in value; and the rule was founded on the principle of equity,

that nemo debet locupletari aliena jactura. It is not the amount

of the expenses, strictly so considered, but only the amount so far

as they augmented the property in value, that the claimant ought,

in equity, to refund. But there are difficulties in the execution

of this rule. The expenses may have been very costly, and be-

yond the ability of the claimant to refund, and he may

[ * 337] have a * just aftection for the property, and it might

have answered all his wants and means in its original

state without the improvements. The Roman law allowed the

judge to modify the rule, according to circumstances, and per-

mitted the occupant to withdraw from the land the materials by

which it was improved (a). In many, and indeeedin most cases,

that mode of relief would be impracticable; and Pothier (6), pro-

poses to reconcile the interests of the several parties, by allowing

the owner to take possession, upon condition that the repayment

of those expenditures, by ins'talments, should remain a charge

upon the land (c). There are embarrassments and difficulties in

every view of this subject; and the several state laws to which I

have alluded, do not indulge in any of these refinements. They

require the value of the improvements to be assessed, and, at all

events, to be paid; and they are strictly encroachments upon the

rights of property, as known and recognized by the common law

of the land. There were, however, peculiar and pressing circum-

stances, which were addressed to the equity of the law-giver, and

led to the passage of those statues, in reference to waste and un-

cultivated lands in a new country, and where the occupant was

not liable to any imputation of negligence or dishonesty. The

titles to such lands had, in many cases, become exceedingly ob-

scure and difficult to be ascertained, by reason of conflicting loca-

tions, and a course of fraudulent aAd desperate speculation; and

it is impossible not to perceive and feel the strong equity of those

provisions. But in the ordinary state of things, and in a culti-

vated country, such indulgences are unnecessary and per-

{a) Dig. 6, 1, 38.

Ih) Truitc du Droit dc Propriety, No. 347,

\c) The rule in the Roman law, allowinji; to the ftona^rfc possessor of land,
compensation for his benefi(;ial repairs and meliorations expended upon his

estate, as a}2;ainst the rightful elaimant, is very fully and learnedly discussed

in the American Juriat and Law Magazine^ No. 4, art. i).
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nicious, and invite to careless intrusions upon the

* property of others. There are but very few cases in [
* 338 ]

which a person may not, with reasonable diligence, and

cautious inquiry, discover whether a title be clear or clouded; and

caveat emptor is a maxim of the common law, which is exceed-

ingly conducive to the security of right and title. No man ought

to be entitled to these extraordinary benefits of a bona" fidei pos-

session of land, unless he entered and improved, in a case which

appeared to him, after diligent and faithful inquiry, to be free

from suspicion. There is no moral obligation which should com-

pel a man to pay for improvements upon his own land, which he

never authorized, and which originated in a tort (a). The pro-

visions of the Napoleon Code on this subject have been adopted

in Louisiana; but it has been decided by the supreme court of

that state, that a bona fide possessor ceases to be one, as soon- as

the defects in his title are made known to him. He is not neces-

sarily in bad faith from the time a suit be commenced, for he still

may have a confidence in the goodness of his title (6).

But there are many cases in which the rights of property must

be made subservient to the public welfare. The maxim of law

is, that a private mischief is to be endured rather than a public

inconvenience. On this ground rest the rights of public neces-

sity. If a common highway be out of repair, a passenger may
lawfully go through an adjoining private enclosure (c).

So, it is lawful to raze houses to the *ground to pre- [ * 339 ]

vent the spreading of a conflagration id). These are

cases of urgent necessity ; but private property must, in many

(rt) 4 Peters'' U. S. Rep. 101 S. P.

{b) In Louisiana, the principle of compensation, according; to the doctrine

of the Roman hiw, has been adopted; and if the owner evicts a ftojta /i^/t? pos-

sessor, he has liis election to pay him the value of the materials and work-
manship employed in ])utting improvements on the property, or to reimburse
him tlie enhanced value wliich they confer on it. Porter, J., in Daquiu v.

Coiron, 20 Blariiii's Louis. Rep. 609, 615-G20. Packwood v. Richardson, 1

Ibid. 405.

(e) Absor v. French, 2 Slww. Rep. 28. Young's case, 1 Lord Raym. 725.

This principle does not apply to the case of a private way. The right is

donfined to public highways out of repair. Taylor r. Whitehead, Doug.
Rep. 745. So, an entry upon another's land may be justified in cases of

overruling necessity, or to recover property carried on another's ground by
the force of the elements, without the owner's fault or power to prevent it.

Choke, J., 6 Ed. 4, 7. DomaVs Civil Law, b. 2, tit. 9, sec. 2, art. 3, 4. See

infra, p. 568.

{dj Dyer\H Rep. 36, b. 2 Bulst. 61. Arg., and several cases from the Year
Books, there cited. Case of the King's Prerogative v. Saltpetre, 12 Co. 13.

Mouse's case, 12 Coke, 63. 1 Dallas' Rep. 363, M'Kean, Ch. J.
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other instances, yield to the general interest (a). The right of

eminent domain, or inherent sovereign power, gives to the legis-

lature the control of private property for public uses, and for pub-

lic uses only (6).' Roads may be cut through the cultivated lands

of individuals without their consent, but in New York it must be

done by town officers of their own appointment, upon the previous

application of twelve freeholders; and the value of the lands, and

amount of the damages, must be assessed by a jury, and paid to the

owner (c). So, lands adjoining the New York canals were made
liable to be assumed for the public use, so far as was necessary

for the great object of the canals ; and provision was made for

compensation to the individuals injured, by the assessment and

payment of the damages (d). In these and other instances which

(a) In the city of New York by statute, (2 R. L. 368,) in case a building
be destroyed by order of the city magistracy, to stop a conflagration, the
city must indemnify the owner, unless it be a case in which the building
would have been inevitably destroyed by the fire, if it had not been pulled
down or blown up. Mayor of New York v. Lord, 17 Wendell, 285.

{h) Groiius, b. 1, ch. 1, sec. 6. Ibid. b. 2, ch. 14, sec. 7. Ibid. b. 3, ch.

19, sec. 7,—ch. 20, sec. 7. Puff. b. 6, ch. 5, sec. 7. Bynk. Quest. Jur. Pub.
h. 2, 15. Vatfel, b. 1, ch. 20, sec. 244. Esprit des Lotx, tome iii. 203. Gard-
ner V. Village of Newburgh, 2 Johns. Ch. Rep. 162. Louisville C. & C. Kail
Road V. Chappell, 1 Rice^s S. C. Rep. 383. Ce Domaine eminent u'a lieu que
dans une necessite d I'etat. Puff, par Barbeyrae, Ibid.—Liens publics que
appertiennent a I'etat, qui doivent servir pour la conservation de Petat,

s'appellent le Domninc de V Eiat. Puff. ibid. sec. 8. Here the distinction is

clearly marked between the eminent domain and the public domain, or domain
o/^Ae s^rtffi, and for the rights of the latter as vested in the United States,

see vol. 1. 257. But M. Proudhon, in his Traifc du Domaine Public, makes a
material subdivision of this second branch of domain, and applies the pu6//c

domain to that kind of property which the government holds as mere trus-

tee for the u.se of the public, such as public highways, navigable rivers, salt

springs, &c., and which are not, as of course, alienable, and the domain of
the state which applies only to things in which the state has the same abso-

lute property as an individual would have in like cases. See the American
Jurist, No. 37, p. 121.

(c) N. Y. Revised Statutes, vol. i. p. 514, 515.

{d) The damages may be assessed in any equitable and lair mode, to be
provided by law, without the intervention of a jury, inasmuch as trial by
jury is only required on issues in fact, in civil and criminal cases in courts

of justice. Beekmau y. Saratoga and Schenectadv Rail Road Co., 3 Paige,

45. Bonaparte v. C & A. Railroad Co., 1 Batdivin's C. C. U. S. Rep. 205.
'' As to the right of the owners of property to recover compensation and

the measure of damages against a railroad company iiijuring their lots, see

Grafton v. Baltimore & Ohio R. Co.. 21 Fed. R. 309 ; and see Secombe tl

Milwaukee & St. Paul R. Co., 2 Dill, 469, where the proceedings of such
companies are examined.
The right to take private property for public u.se belongs to every inde»

pendent government. U. S. r. Jones, 109, U. S. 513; De V^araigue v. Fox,
2 Blatchf 95 ; Baring v. Erdman. 14 llaz. Pa. Reg. 129.

The rights for which the act of the legislature is granted must be strictly

pursued. Cable Co. r. New York, 104 N. Y. 1.
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might be enumerated, the interest of the public is deemed para-

mount to that of any private individual ; and yet, even here, the

Constitution of the United States, and of most of the states of

the Union, have imposed a great and valuable check upon the

exercise of legislative power, by declaring, that private property

should not be taken for public use without just compensation.

A provision for compensation is a necessary attendant on the

due and constitutional exercise of the power of the law- giver to

deprive an individual of his property without his consent ; and

this principle, in American constitutional jurisprudence, is

founded in natural equity, and is laid down by jurists as an ac-

knowledged principle of universal law (a).^

Rail Road Company v Davis, 2 Dev. <0 Bntt. K C. Sup. C. Rep. 451, 464.

Willyard v. Hamilton, 7 Ohio R. 115. Louisville C. & C. Rail Road v. Chap-
pell, 1 Rice's S. a Rep. 383.

(a) Orotiiis, Dc Jure B. & P. b. 3, ch. 19. sec. 7,—eh. 20, sec. 7. Puf. De
Jure Nat. et Gent. b. 8, ch. 5, sec. 3, 7. Bynk. Quprst. Jur. Pub. b. 2, ch. 15.

Vattel, b. 1, ch. 20, sec. 244. The better opinion is, that the compensation,
or offer of it, must precede or be concurrent with the seizure and entry upo»
private property under the authority of the state. The government is bound,
in such cases, to provide some tribunal tor the assessment of the compensa-
tion or indemnity, before which each party may meet and discuss their

claims on equal terms ; and if the government proceed without taking these
steps, their officers and agents may and ought to be restrained by injunc-

tion. The process of injunction was granted by the court of chancery in

Gardner v. Village of Newburgh, and it was also sustained by the supreme
court of Louisiana in alike case. 2 Johns Ch. Rep. 162; Henderson v. Mayor,
&c., of New Orleans, 5 3fiUcr\s Louis. Rep. 416. The civil code of Louisiana,

art. 489, had declared that there must be the previous indemnity, and so did
the Code Napoleon, art. 545, and the constitutional charter of Louis XVIII.
The provision in our American constitutions is essentially the same, though
not in the same words precisely, and it would seem to require the same
construction. Several of them declare that private property shall not be
taken for public uses without full compensation being made. The settled and
fundamental doctrine is, that government has no right to take private prop-
erty for public purposes without giving n just compensation ; and it seems to

be necessarily implied, that the indemnity should, in cases which will ad-
mit of it, be previously and equitably ascertained, and be ready for recep-

tion concurrently in point of time with the actual exercise of the right of
eminent domain. But it is not to be understood that a statute assuming
private property for public purposes, without compensation, is absolutely
void, so as to render all persons acting in execution of it trespassers. Some of
the judicial rifjc^rt seem to go that length, but others do not. 12 Serg. &
Rawle, 366, 372. 20 Johis. Rep. 745. In Core v. Thompson, 6 Wendell, 634,
it was held that neither the payment nor the assessment need precede the

^ The legislature cannot take private property or impair vested rights,

without making compensation, \i\)on the ground that the acts are done in

the exercise of the police power of the state. New Orleans Water Works
Co. V. St. Tammany Water Works Co., 4 Woods, 134.

A statute authorizing a corporation to acquire the fee of private property
is within the constitutional powers of a state legislature. Patterson v. Mis-
sissippi, &c.. Boom Co., 3 Dill. 465.

See the laws of the several states hereon.
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[ * 340] * It undoubtedly must rest, as a general rule, in the

wisdom of the legislature, to determine when public uses

require the assumption of private property; but if they should take

opening of a road over the land of an individual. The compensation may
have been provided lor without constituting part and parcel of the act it-

self, and I think the more reasonable and practicable construction to be,

that the statute would be prima facie good and binding, and sufficient to
justify acts done under it, until the party was restrained by judicial pro-
cess, founded on the paramount authority of the Constitution.

In Bonaparte v. C. & A. Rail Road Co., 1 Baldwin's C.C. U. S. Rep. 205,
it was held, that a law taking private property for public use, without pro-
viding for compensation, was not void, for it may be done by a subsequent
law. But the execution of the law will be enjoined, until the provision be
made, and the payment ought to be simultaneous with the actual appro-
priation of the property. It is admitted that even a statute franchise, as a
toll bridge or road, must yield to the sovereign right of eminent domain,
and may be impaired or taken away, and appropriated to public uses when-
ever the public exigencies require it, for a franchise is fixed and determi-
nate property ;

but it must be on the condition of making just compensa-
tion to the proprietors. Even if the damage be merely consequential or in-

direct, as by the erection of a new and rival franchise in a case required by
public necessities, the same compensation is due, and the cases of Thurston
V. Hancock, 12 Mass. R. 220, and Callendar v. :Marsh, 1 Pick. R. 418, are er-

roneous, so far as they contravene such a palpably, clear and just doctrine.

If A. be the owner of a mill, and the legislature authorize a diversion of
the water course which supplies it, whereby the mill is injured or ruined,

is not that a consequential damage to be paid for? The solid principle is

too deeply rooted in law and justice to be shaken. Gardner v. Village of
Newburgh, 2 Johnson's Ch. R. 139. Story, J., in Charles River Bridge v.

Warren Bridge, 1 1 Peters' R. 638, 641 . In Rail Road Company v. Davis, 2
I)ev. & Bait. N. C. Rep. 451, it was held, that payment of the compensation
and the assessment of the quantum might be made subsequently, and need
not necessarily precede the entry and possession, under the statute author-
ity ; and that the legislature was not restricted to a mere easement in the
property, but might take the entire interest of the individual, if it deemed
the public exigency to require it, and that though a railroad company be a
private corporation, and its outlays and emoluments private property, yet
the road is a public highway and for public uses, and the absolute property
may be vested in the company. The questions in that case were ably dis-

cussed in the opinion delivered by Ch. J. Ruffin, and if the doctrine of the
court should be deemed rather latitudinary in respect to the legislative

right of eminent donjain, it is to be observed that the constitution of N.
Carolina has no express provision, declaring that ''private property shall

not be taken for public uses without just compensation." But though it

be not a constitutional principle, yet the principle exists with stringent

force independent of any positive provision.

The exercise of the legislative power of eminent domain was learnedly dis-

cussed in the case of Bloodgood v. M. & H. Rail-road Company, 11 Wendell,

51, 8. C. 18 lb. 1; and it was held by the court, in the last resort on error,

that the legislature migh authorize rail-road companies to enter ujwn and
appropriate private property in land for the use of the road, so far as it be-

came indispensably necessary for the purpose of the road; provided, provision

be made in the act for the assessment and payment to the owner of the dam-
ages incurred. If the provision was made, it was held to be sufficient, and
that the damages need not be actually ascertained and paid previous to the

entry and appropriation of the ])roperty. This is the construction given to

English statutes in like cases, and frequently, as Lord Dennian observed, tlie

uuiouut of con)])en3atioa cannot be ascertained until the work is done. Lister
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it for a purpose not. of a public nature, as if the legislature ebouid

take the property of A. and give it to B., or if they should vacate

a grant of property, or of a franchise, under the pretext of some

public use or service, such cases would be gross abuses of thfir

discretion, and fraudulent attacks on private right, and the law

would clearly be unconstitutional and void (a). Real property

V. Lobley, 7 Adol. & Ellis, 1'34. It rests with the legislature to judge of the
cases which require the operation of the right of eminent domain, and it

may be applied to the case of roads, turnpikes, rail-ways, canals, ferricii.

bridges, &c., provided there be, in the assumption of the property, evident
utility and reasonable accommodation, as respects the public. Cotrill v.

Alyrick, 3 Fairfield, 2:22. Dyer v. The Tuscaloosa Bridge Company, 2 Porter's

R. 296. Harding v. Goodlet. 3 Verger, 41. Chancellor Walworth, in 18

Wendell, 14, 15. The supreme court of Massachusetts in Boston Water
Power Co. v. Boston and Worcester Rail-Road Co., January', 1840, held that

the right of eminent domain might be exercised in the case of franchises as

well as of personal property, in proper cases, and on making due compenvsa-
tion. There is no doubt of it. Property in a franchise is not more sacred

than private property in land under a patent, and the principle was declared

in the case of JE?onrr/>«We above mentioned. The doctrine of the case in 14

and 18 Wendell, appears to settle this principle of constitutional law uj)on a

reasonable and practicable foundation. See also the strong and clear case of
the Louisville C. & C. Rail-road Co. v. Chappel, 1 Rice^s S. C. Bep. 383, to

the same point.

The principle of not taking private property for public uses, without due
compensation to the owner, has become an acknowledged one in the Scotch
law, and is to be found in the British statute of 1 & 2 William IV. c. 43,

relative to roads and highways. BelPs Frinetphs of the Imw of Seotlond, p.

173, 174,

{a) Wilkin.son v. Leland, 2 Felers' U. S. Rep. 658. Varick v. Smith, 5

Paige, 146, 147, 159, 160, S. P. The opinion of the vice-chancellor in the

last case, contained a spirited vindication of the constitutional sanctity of
private property, against the abuses of the right of eminent domain. See,

also, the able and elaborate opinion of Chancellor Bibb, of the Louisville

chancery court in Kentucky, in the case of Applegate and others v. Lexington

and Ohio Rail-Road Company, decided in November, 1838, in which case an
injunction was granted after argument, enjoining the defendants from run-
ning cars and carriages, by steam or otherwise, upon their rail-road along
the main street in tlie city of Louisville. It was adjudged to be a common
nuisance with special damage, a purpresture amounting to a nui.sance, and
a disturbance of easements annexed by grant to private estates, and of privi-

leges secured by statute; and that the right ol eminent domain, did not
authorize the legislature to delegate to any private person or company, the
lawful power of disturbing private right and property for their own use and
emolument. But this decree was afterward reviewed in the Kentucky couit
of appeals and modified, and the injunction against the running of cars on
the railway on Main street, in the city of Louisville, by the Lexington
and Ohio Rail-Road Company, dis.solved. The court of appeals, in the strong
opinion delivered by Chief .Justice Robertson, declared, tliat upon the facts

in the case, the running of rail-cars by horses or steam through the street

was not a nuisance, but conducive to the public interest and prosperity

of Louisville—that the legi-slature could constitutionally exert her eminent
domain, in taking private property for public u.se, through the instru-

mentality of a rail-road company—that private corporations, establishing

turnpikes and railroads, may, in this respect, be deemed public agents, and
may take private property for public uses on making just compensation

—

28 VOL, II. KENT. 433
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and the rights and privileges of private corporate bodies, are all

held by grant or charter from government; and it would be a

violation of contract, and repugnant to the Constitution of the

United States, to interfere with private property, except under

the limitations which have been mentioned.

But though property be thus protected, it is still to be under-

stood, that the law-giver has a right to prescribe the mode and

manner of using it, so far as may be necessary to prevent the

abuse of the right, to the injury or annoyance of other?, or of the

public. The government may, by general regulations, interdict

such uses of property as would create nuisances, and become

dangerous to the lives, or health, or peace, or comfort of the citi-

zens. Unwholesome trades, slaughter houses, operations offen-

sive to the senses, the deposit of powder, the building with com-

bustible materials, and the burial of the dead, may all be inter-

dicted by law, in the midst of dense masses of population, on the

general and rational principle, that every person ought so to use

his property as not to injure his neighbours, and that private in-

terests must be made subservient to the general interest of the

community (a).

that no compensation was requisite in this case, as the street was dedicated
to public uses, and the rail-road, with locomotive steam cars, was no nui-
sance or purpresture, not inconsistent with the object of the street, which was
otherwise in full use as a public highway—that though the grant from the
corporation of the privilege of making a railway through the street, might
be productive of some inconvenience, it was greatly overbalanced by the
public benefit, resulting from the use of the rail-cars. Lexington and Ohio
Kail-Koad v. Applegate, 8 Dana^s R. 289.

(«) Puf. b. 8, ch. 5, sec. 3. Vattel, b. 1, ch. 20, sec. 246, 255. Cowp. Rep.
269. Com. Dig. tit. By-Law, C. Wiiles^ Bep. 388. The incorporation of
New York v. Coates, 7 Coweri's Rep. 585.
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LECTURE XXXY.

OF THE NATURE AND VARIOUS KINDS OF PERSONAL PROPERTY.

Personal property usually consists of things temporary and

moveable, but includes all subjects of property not of a freehold

nature, nor descendible to the heirs at law (a)-'

The division of property into real and personal, or moveable and

immoveable, is too obvious not to have existed in every system of

municipal law. Except, however in the term of prescription, the

civil law scarcely made any difference in the regulation of real and

personal property. But the jurisprudence of the middle ages was

almost entirely occupied with the government of real estates, which

were the great source of political power, and the foundation of

feudal grandeur. In consequence of this policy, a tech-

nical and very artificial *system was erected, upon which [ * 341]

the several gradations of title to land depended. Chattels

were rarely an object of notice, either in the treatises or reports

of the times, prior to the reign of Henry VI (6). They continued

in a state of insignificance until the revival of trade and manu-

factures, the decline of the feudal tenures, and the increase of

(fl) It indndes not only every thing moveable and tangible which can be
the subject of property, but may include things quasi-moveable, as tenants'

fixtures, and quasi-tangible, as choses in action. Spontaneous productions

and fruits of the earth, while ungathered, are considered as belonging to the

freehold, and descend to the heir. Com. Di(j. tit. Biens, H. 3; but they are

liable to distress for rent and on execution as chattels. See infra, vol. iii.

p. 477, 479. The products of anrffial planting and cultivation, or ihe/rucYiw

indusirix, as, for instance, a growing crop, are also so far deemed personal

property, that they may be distrained, or sold by the owner, or taken on ex-

ecution JUS such. Craddock v. Riddlesbarger, 2 Dana^s Ken. Rep. 2(K>, 207.

Vide infra, vol. iv. p. 407, 468, as to the rule on that subject between vendor
and vendee. Shares in corporations holding real estate are nevertheless, per-

sonal property, and this is the general doctrine of American law. Eilliard^s

Ahr. vol. 1, 18.

(6') Reeve^s History of (he English Law, vol. iii. p. 15, 369.
*

' See, also. Price r. Price's Heirs, 6 Dana, 107; Arnold v. Ruggles, 1 R. L
R. 165; Angell & Ames on Corporations, §§ 557, 562, as to shares iu private

corporations.
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industry, wealth and refinement, bad contributed to fix the affec

tions upon personal property, and to render the acquisition of it

an object of growing solicitude. It became, of course, a subject

of interesting discussion in the courts of justice; and

[ * 342 ] being less complicated in *it8 tenure, and rising under

the influence of a liberal commerce, and more enlightened

maxims, it was regulated by principles of greater simplicity, and

more accurate justice. By a singular revolution in the history of

property and manners, the law of chattels, once so unimportant,

has grown into a system, which, by its magnitude, overshadows,

rn a very considerable degree, the learning of real estates.

I. Chattel is a very comprehensive term in our law, and in-

cludes every species of property which is not real estate, or a free?

hold. The most leading division of personal property is into,

chattels real and chattels personal. Chattels real, are interests

annexed to or concern the realty, as a lease for years of land; and

the duration of- the term of the lease is immaterial, provided it

be fixed and determinate, and there be a reversion or remainder

in fee in some other person (a). It is only personal estate if it

be for a thousand years (6). Falling below the character and

dignity of a freehold, it is regarded as a chattel interest, and is

governed and descendible in the same manner. It does not at-

tend the inheritance, for, in that case it would partake ot the

quality of an estate in fee.

There are, also, many chattels, which, though they be even

of a moveable nature, yet, being necessarily attached to the free-

hold, and contributing to its value and enjoyment, go along with

it in the same path of descent, or alienation. This is the case

with the deeds and other papers which constitute the muni-

ments of title to the inheritance (c); and also with shelves and

family pictures, in a house, and the posts and rails of enclos-

ures (d). So, also, it is understood, that pigeons in a pigeon

(a) Co. Litl. 118 b. 2 Blacks. Com. 386.

(ft) Co. Litt. 46, a. Case of Gay, 5 Mass. Rep. 419. Brewster v. Hill, 1 N.
E. Tiep. 350.

(e) Lord Coke said, that charters, or muniments of title, might be entailed.

Co. Lilt. 20, a. In the Scotch law, a jewel or picture may he entailetl. 2
BelVs Coin. 2. Heritahle l)onds and ground rents follow the froeliold. 2 Ihid.

3. The tenant for life is prma/ac/e entitled to retain the custody of the title

deeds, and the remainder-man is not entitled to call them out, except for

some specillc purpose. Shaw v. Shaw, 12 Price's Exch. iit'p. 163.

{(I) H<;rlakenden'8 case, 4 Co. 61. Cooke's Ciise, Moore's Bcp. 177, pi. 315.

LU'ord'a case, 11 Co. 50, b.
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house, doer in a park, and fish in an artificial pond, go

with * the inheritance as heir looms to the heir (a).^ [*343]
But heir looms are a class of property distinct from fix-

tures^ and in modern times, for the encouragement of trade and

manufactures, and as between landlord and tenant, many things

are now treated as personal property, which seem, in a very con-

siderable degree, to be attached to the freehold. The law of fix-

tures is in derogation of the original rule of the common law,

which subjected every thing affixed to the freehold to the law

governing the freehold; and it has grown up into a system of ju-

dicial legislation, so as almost to render the right of removal of

fixtures as a general rule, instead of being an exception.' The

(a) Co. Litt. 8, a.

' Heir looms strictly so called, says Mr. Williams in his work on Personal
Property, p. 12, are now very rarely to be met with. They may be defined
to be such personal chattels as go by force of a special custom to the heir, along
with the inheritance, and not to the executor or administrator of the last

owner.
^ In these states generally, permanent machinery attached to a building

will vest in the grantee ot the real estate, and it does not seem to be neces-
sary for it to be absolutely fixed to the freehold in order to pass. See Voohia
V. Freeman, 2 Watts & Sergt. 719;.Trull v. Fuller, 28 Maine, 545; Harlan d.

Harlan, 20 Pa. St. 303; Baker v. Davis, 19 N. H. 325; Farrar v. Stackpole,
6 Greenleaf, 154; Preston v. Briggs, 16 Vt. 124; Sparks v. State Bank. 7
Blackf 469; Minnesota Co. v. St. Paul Co., 2 Wall. U. S. 609. They will also
pass in a mortgage. Union Bank v. Emerson, 15 Mass. 159; Haskin v. Wood-
ward, 45 Pa. St. 42; Harris v. Haynes, 34 Vt. 220; Day v. Perkins, 2 Sandf.
Ch. 359; Sands v. Pfeiffer, 10 Cal. 258; Johnson v. Mehaffey, 43 Pa. St. .308,

in which it was decided that they must have been affixed, a mere intention
to affix them is not sufficient In Meigs' Appeal, 62 Pa. St. 33, Agnew, J.,

in his opinion says " the question of iixtures or not depends on the nature
and character of the act by which the structure is put in place, the policy of
the law connected with its purpose, and the intentions of those concerned in
the act." See, also. Hill v. Sewald, 3 P. F. Smith, 271 ; Overman v. Williston^
31 Pa. St. l;w; Christian v. Dripp, 28 Pa. St. 271.

In New York in Walker v. Sherman, 20 Wend. 635, the commissioners
treated part of the machinery in a woolen mill as ])ersonal property and not
as belonging to the realty, and their report was afterwards affirmed by the
court, it not appearing that the machinery was in any way affixed or fastened
to the freehold; very slight affixing for permanent use is sufficient, the an-
cient distinction between actual annexation and total disconnection is tlie

most certain and practical. And see further Murdock v. GifFord, 18 N. Y.
28; Kelsey v. Durkee & Case, 33 Barb. 410; and see hereon 2 R. S. N. Y. 83,
^ 7. and cases collected and cited in Walker v. Sherman, ubi supra. Taflin
V. Griffiths, 35 Barb. 58; Tabor v. Robinson, 36 Barb. 483. In Mas.sachu.setts,
Connecticut, Vermont, and Ohio the rule would seem to be, that if the fix-

tures can be removed without injury to the premises they are personal pro-
perty. Fixtures must be considered as personal property, if although in
some sense attached to the freehold, yet they can be easily di.sconnecteii and
are capable of being used in other buildings erected for similar purp')ses.
Gale V. Ward, 14 Mass. 352; Swift v. Thomson, 9 Conn. 63; Brennan 7).Whit^
taker, 15 Ohio, 446; Hill v. Weutworth, 28 Vt. 428. It has been held in
Maine that if a person undtr a parol agreement to purchase land built thero-

437



* 343 OF PERSONAL PROPERTY. [Part V.

general rule, which appears to be the result of the cases, is, that

things which the tenant has affixed to the freehold, for the pur-

on, hut leave the building in an unfinished state and not underpinned, the
same is pers )nal property, and liable lor attachment and sale as such. In
Fuller V. Tabor, 159 Maine, 522, Kice, J., says, " It is a rule that things per-

sonal in their nature, but fitted and prepared to be used with real estate,

and essential to its beneficial enjoyment, having been fixed to the realty, or

used with it, and continuing to be s > used, became parts of the land, acccs-

sione el desdnnfionc, and pass with it by deed of conveyance." 1 Greenl.

Cruise, 46. But an exception to this rule is admitted, when the parties pre-

vious to the annexation of things to the freehold have mutually agreed, that

they shall not become parts of the realty, but shall remain the property of

the person annexing them, or may be removed by him. There can be no
doubt that one may own a building standing an the land of another, with
his consent, and may dispose of it, and it will be liable to attachment, the
owner of land interposing no claim. Ashmuu v. Williams, 8 Pick. 40:2.

Boards used as a permanent floor in a corn barn and stone posts on a farm
to be used for fences are fixtures and not attachable as pereonalty. Hac-
kett V. Amsden, 57 Vt. 432. See, also, Stafford v. Adair, 57 Vt. 63; Honzik
f. Delaglise, 6o Wis. 494; Dudley v. Foote, 63 N. H. 57; S. C. 56 Am. Rep.
489; Docking v. Frazell, 34 Kans. 2f); Carr v. Georgia R. R. Co., 74 Ga. 73;
Farmers' Loan and Trust Company r. Minneapolis Engine and Machine
Works, 35 Minn. 543; McNully v. Counollv, 70 Cal. 3; Myrick v. Bill, 2
Dak. 284.

As between Mortgagor and Mortgagee.—In Roddy v. Brick, 42 N. J. Eq. 218,

it was held that a planer, a hoisting block and chain, two iron lathes ynd. a
drill-press as between the mortgagor's vendor and the mortgagee were not
fixtures. As between a mortgagee and a subsequent judgment creditor see

Scheifele v. Schmitz, 42 N. J. Eq. 700. If the fixture is made for the pur-
pose of permanently improving the freehold it cannot be removed. Foote ?;.

Gooch, 96 N. C. 265; Tillman v. De Lacy, 80 Ala. 103; Rogers v. Prattville

Manuf. Co., 81 Ala. 483: Maguire r. Park, 140 Mass. 21; Carpenter v. Wal-
lace, 140 Mass. 416; Henry v. Van Brandenstein, 12 Daly N. Y. 480; Early
t\ Burtis, 40 N. J. Eq. 501; Wolford v. Baxter, 33 Minn. 12; S. C. 53 Am.
Rep. 1 ; Hart v. Shelden, 34 Hun. N. Y. 38; Brass Foundry and Machine
Works V. Gallentine, 99 Ind. 525; Foster v. Prentiss, 75 Me. 279. See lurther
Southbridge Savings Bank v. Mason, 1 L. R. A. 350 (Miiss.), and the note
thereto where the reader will find the cases collected.

As between Landlord and Tenant.—A lessee cannot maintain trover to re-

cover fixtures allowed to remain on the premises after the termination of the

tenancy. Darrah v. Baird, 101 Pa. St. 265; Western North Carolina \i. R.
• Co. V. Deal, 90 N. C. 110; Smith v. Park, 31 Minn. 70; Marks v. Rvan, 63
Cal. 107; FuUington v. Goodwin, 57 Vt. 641; Dean v. Hutchinson, 40 N. J.

Eq. 83. A tenant who remains in possession under a new lease containing
no provision for the removal of fixtures will be taken to have abandoned his

right thereto. Hedderick v. Smith, 103 Ind. 203; S. C. 53 Am. Rep. 509.

In the absence of express contract a tenant has no right to compensation for

fixtures. Gardner v. Watson, 18 III. 386; Conrad v. Saginaw Mining Co., 54

Mich. 249; S. C. 52 Am. Rep. 817; Cooper y. Johnson, 143 Mass. 108; Mel-
liop V. Manhart, 70 Iowa, 685.

With regard to the right of removal; the points for consideration are:

The nature of the thing affixed; The situation of the party claiming the
right; The intention of the parties at the time they made the annexation;
The effect of custom and injury occasioned to the freehold. The object and
purpose for which they were annexenl, for trade, agriculture, ornament, or

general improvement, see Tyler on Fixtures, 1877 ed.

In Climiei;. Wood, L. R. 3 Ex. 262. Kelly C. B., says, " The old maxim,
* Quicquid j^itiutatur solo, solo cedit,^ applies in all its integrity to the i elation
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poses of trade or manufactures, may be removed, when the re-

moval is not contrary to any prevailing usage, or does not cause

any material injury to the estate, and which can be removed

without losing their essential character or value as personal chat-

tels (a). Thus, things set up by a lessee, in relation to his trade,

as fats, coppers, tables, and partitions, belonging to a soap

boiler (6), may be removed during the term. The tenant may
take away chimney pieces, and even, wainscot, if put up by him-

self (c); or a cider mill and press erected by him on the land (d),

or a pump erected by him, if removable without material injury

to the freehold (e). So, a building resting upon blocks, and not

let into the soil, has been held a mere chattel (/). A post wind*

mill, erected by the tenant (f/), and machinery for spinning and card-

(rt) Trappes v. Harter, 3 Tyi-whiWs Hep. 603.

{b) Poole's case, 1 Salk. Rep. 368. Kettles and boilers in a tannery and
stills in a distillery are not fixtures, but personal property. 1 Missouri R.

508. 3 Ibid. 207.

(c) Ex parte Quincy, 1 Atk. Rep. 477.

{d) Holmes ?;. Tremper, 20 Johns. Rep. 29.

(e) Gryraes v. Boweren, 4 Moore & Payne, 143. 6 Bing. Rep. 437.

(/) Naylor t'. Collinge, 1 Taunt. Rep. 21.

Ig) The King r. Londonthorpe, 6 Term. Rep. 377. See, also, The King r.

Inhabitants of Otley, 1 B. & Adolph. 161. In Maine, this notion of moveable
fixtures was carried so far, as to allow an action of trover for a sawmill built
by A. on the land of B., Avith his consent, when occupation was refused.

Kussell V. Richards, 1 FairfiehVs Rep. 429. So, iu England a wooden bam
erected on a foundation of brick and stone, is not a fixture, and may be re-

moved by the tenant, and trover will lie for it. WansbrOUgh v. Moton, 4
Adolph. & Ellis, 884.

of mortgagor and mortgagee, and that trade fixtures constitute no excep-
tion." And in the same case reported, L. R. 4 Ex. 328. on appeal, Willis, J.,

gives us the following definition of trade fixtures: Trade and tenant's fix-

tures are "things Avhich are annexed to the land tor the purposes of trade or
of domestic convenience or ornament in so permanent a manner as really to

form a part of the land; and yet the tenant who has erected them is entitled
to remove them during his term, or it may be within a reasonable time after

its expiration." In Hollands, Hodgson, Blackburn, J., says, "Perhaps the
true rule is, that articles not otherwise attached to the land than by their
own weight are not to be considered as part of the land unless the circum-
stances are such as to show that they were intended to be part of the land,
the onus of showing that they were so intended lying on those who assert

that they have ceased to be chattels, and that on the contrary an article

Avhich is athxed to the land even slightly is to be considered as part of the
land unless the circumstances are such as to show that it w^as intended all

along to continue a chattel, the onus lying on those who contend it is a chat-
tel."

Fixtures have been defined as "Personal chattels affixed to real estate,

which may bo severed and removed by the party who has affixed them, or
by his personal representatives against the will of the owner of the free-

hold." There is much disi)ute among the authorities as to what is a proper
definition. See Ewell on Fixtures, 1—6; Brown ou Fixtures, 1; 6 Amer,
Law Review, 412; Bouvier's Law Dictionary
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ing, though nailed to the floor (a), and copper stills, and

[
* 344 ] distillery apparatus, and potash kettles, though *fixed, or

set on arches (b), are held to be personal property. On
the other hand, iron stoves, fixed to the brick work of the chim-

neys of a house, have been adjudged to pass with the house, as

part of the freehold, in a case where the house was set off on exe--

cution to a creditor (c). But in another case in the same court,

between mortgagor and mortgagee, the possessor, on the termi

nation of that relation, was allowed to take down and carry away

buildings erected by him on the land, and standing on posts, and

not so connected with the soil but that they could be removed

without prejudice to it (d). The tenant may also remove articles

put up at his own expense for ornament or domestic convenience,

unless they be permanent additions to the estate, and so united

to the house as materially to impair it, if removed, and when the

removal would amount to a waste. The right of removal will

depend upon the mode of annexation of the article, and the effect

which the removal would have upon the premises (e).

Questions respecting the right to what are ordinarily

called fixtures, or articles of a personal nature affixed

[ *845 ] to *the freehold (g), principally arise between three

(a) Cresan v. Stout, 17 Johns. Rep. llfi. Tobias v. Frances, 3 Vermont Rep.
425. Tafte v. Warnick, 3 Blackf. Ind. R. 111.

[h) Reynolds v. Shutter, 5 Cowen^s Rep. 323. Raymond v. White, 7 ihid.

318. Whetherbee v. Foster. 5 Vermont Rep. 136.

(c) Goddard v. Chase, 7 3fass. Rep. 432.

{d) Taylor u. Townsend, 8 3Iass. R. 411.

(e) Buckland v. Butteriield, 2 Brod. & Ring. 54. In Burgees Com. on Colo-

nial and Foreign Laws, vol. ii. p. 6—31, the rules respecting fixtures, not
only in the English law but in the civil law and the codes of other nations,

are collected. See, also, Treatise on Fixtures, by Amos & Ferard, ch. 2, sec.

3, 4, This valuable treatise has collected the numerous cases on the subject

of fixtures, and traced and stated the subtle distinctions arising therein, with
clearness and accuracy. Under the head of ornanientiil fixtures, hangings,
tapestry, and pier-glasses, marble or other ornamental chimney pieces, mar-
ble slabs, window blinds, and wainscots fastened with screws, have been in-

cluded; and, under the head of articles put up by the tenant, for domestic
use and convenience, and allowed to be removed during the term, are enum-
erated grates, stoves, iron backs to chimneys, fixed tables, furnaces, coppem,
coflee mills, malt mills, jacks, cupboards, iron ovens, &c. Ibid. In the ca.se

of Hh)od V. Richardson, in the New York superior court of common pleas, in

1831, the tenant was held to be entitled to remove a grate aud other fixtures

put up by him for his own accommodation; and in (Jaflield v. Ilapgood, 17

l*irk. Ii. 192, a fire-frame fixed in the fire-j)lace was held to be u fixture re-

nioveable by the tenant during the term. Tiie law of fixtures, in its applica-

tion to the relation of landlord and tenant, partakes of the liberal aud
comiUiMcial spirit of the times.

(^) It was said by the barons, in Sheen v. Rickie, BeaCa Exch. R., East.

Tlerm, 1839, that fixtures do not necessarily mean things affixed to the free-
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classes of persons: 1. Between heir and executor; and there

the rule obtains with the most rigour in favour of the inheritance,

and against the right to consider as a personal chattel any thing

which has been affixed to the freehold (a). 2. Between the exe-

cutor of the tenant for life, and the remainder-man or revision»^r;

and here the right to fixtures is considered more favourably for

the executors. 3. Between landlord and tenant; and here the

claim to have articles considered as personal property, is received

with the greatest latitude and indulgence. 4. There is an ex-

ception of a broader extent in respect to fixtures erected for the

purposes of trade, and the origin of it may be traced back to the

dawnings of modern art and science (6). Lord Ellenborough,

in Elives v. Maw (c), went through all the cases from the time of

the Year Books, and the court concluded, that there was a dis-

tinction between annexations to the freehold for the purposes of

trade or manufacture, and those made for the purposes of agri-

culture; and the right of the tenant to remove was strong in the

one case, and not in the other. It was held, that an agricultural

tenant who had erected, for the convenient occupation of his farm,

several buildings, was not entitled to remove them. Had the

erections been made for the benefit of trade or manufactures,

there would seem to have been no doubt of the right of removal.

The strict rule as to fixtures, that applies between heir

and executor, * applies equally as between vendor and [
*346

J

vendee; and growing crops, manure lying upon the

land, and fixtures erected by the vendor for the purpose of trade

and manufactures, as potash kettles for manufacturing ashes,

pass to the vendee of the land (d). Fixtures go along with the

hold. It only means something fixed to another, and which the tenant has
the power of removing. But I apprehend that the ordinary meaning is the
appropriate and legal meaning, and which is things fixed in a greater or less

degree to the realty.

(a) The New York Revised Statutes, vol. ii. p. 83, sec. 6, 7, 8, declare, that
things annexed to the freehold, or to any building, for the purpose of trade
or manufacture, and not fixed into the wall of a house, so as to be essential
to its support, go to the executor as assets; and that all other things an-
nexed to the freehold, descend to the heir or devisee.

(/>) 20 Hen. VII. 13, a. and b. pi. 24. The exception, in that case, was
allowed in favour of a baker and a dyer affixing furnaces or vats, or vessels
pur oecupier son occupations. But the exception in favour of such trades wan
almost too liberal for the age; and we lind. that in the following year, 21
Hen. VII. 27, it was narrowed to things fixed to the ground, and not to the
walls of the principal building.

(c) 3 EasVs Rep. 38.

[d) Spencer, Ch. J., in Holmes r. Tremper, 20 Johm. Rep. 30. Hare *.
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premises to a lessee, if no reservation be made at the time of the

contract (a); and the tenant must remove fixtures put up by him
before he quits the possession on the expiration of his lease (b).

If not removed during the term, they become the property of the

landlord (c).*

It has been strongly questioned by high authority (d),^ whether

erections for agricultural purposes ought not, in this country, to

receive the same protection in favour of the tenant as those fix-

tures made for the purposes of trade, manufacturers, or domestic

convenience. They may be necessary for the beneficial enjoy-

ment of the estate, and the protection of its produce; and public

Horton, 2 Neville & Manning, 428. Miller v. Plumb, 6 Cowen's Rep. 66o.

Kirwan r. Latour, 1 Harr. & Johns. 289. Kittredge v. Woods, 3 N. H. Rep.
503. Oves V. Ogelsby, 7 Watts., 106. Though frucius industriafes pass Irom
the intestate to his personal representatives, yet under a devise or convey-
ance of the land they pass to the devisee or vendee. The main mill wheel
and gearing of a factory, and necessary to its operation, are held to be fix-

tures and real estate in favour of the right of dower, as against the heir.

Powell w. Monson and Brimfield Manufkcturing Company, 3 Mason's Rep.
459. Such machinery will also pass to the vendee as against the vendor.
Farrar v. Stackpole, 6 Greenleafs Rep. 154, So, manufacturing machinery
and fixtures will pass to a mortgagee, as part and parcel of the inheritance,

in like manner as they pass to a vendee. Lord Hardwicke, in Ryall v. Kolle.

1 Atk. Rep. 175. Union Bank v. Emerson, 15 Mass. Rep. 159. Amos d-

Ferard on Fi.vtures, 189, 191. They are parcel of the inheritance. Farrant
V. Thompson, 5 B. & Aid. 826. But in Swift v.' Thompson, 9 Conn. Rep. 63.

machinery in a cotton factory attached to the building so far as to keep the

machinery steady, and which could be removed without injury to the build-

ing or the machinery, was held to be personal property, as respects creditors

and purchasers. The case of Gale v. Ward, 14 Mass. R. 352, went also to

the same point.

(a) Colegrave v. Dies Santos, 2Barftw. <& Cress. 76.

(b) Gibbs, Ch. J., in Lee v. Risdon, 7 Taunt. Rep. 183. Ex parte Quincy.
1 Atk. Rep. All. 2 Barnw. & Cress, supra. Poole's case, 1 Solk. Rep. 368.

Penton v. Robart, 2 EasVs Rep. 88.

(c) Lyde v. Russel, 1 B. <& Adolphus, 394. The French law coincides with
the English in respect to fixtures made for embellishment. The tenant may
remove them, provided they can be removed without being destroyed, and
without deteriorating the premises. Lois des Batimens. par Le Page, tome ii.

p. 190, 205.

{d) Van Ness v. Pacard, 2 Peters^ U. S. Rep. 137.
* In Overton v. Williston, 31 Pa. St. 155, it was held, M'here a party wlio

had covenanted to erect a steam sawmill upon another's land and manufac-
ture lumber therein for a certain time, at the expiration of which the build-

ings were to be the property of the lessor and the nuu'hinery that »)f the

lessee, that the latter could not remove such machinery after the expiration

of the term.

'^Approved in White v. Arndt, 1 Whart. 94; Haflick v. Stober, 11 Ohio St.

482; Dubois v. Kelley, 10 Barb. 501: Wingr. Grey, 36 Vt. 267; Hnrkness r.

Sears, 26 Ala. 497; Perkins w Swank, A'X Miss. 362; M'Kim x\ Mivson, !>

Md. Ch. Dec. 195; Leland v. (Jassett, 17 Vt. 411; and see M'Cullough v.

Ironie's Executors, 13 Pa. St. 438y 441, wherein Coulter J., approves of the

doctriuc as laid down in Elwes v. Mawc.
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policy and the interest of the owner of the soil, are equally pro-

moted by encouragement given to the tenant, to cultivate and im

prove the estate. In Whiting v. Braston (a), the agri-

cultural tenant received *a liberal application of the [ * 347 ]

exception in favour of the removal of fixtures. Ho was

allowed to remove from the freehold all such improvements as

were made by him, the removal of which would not injure the

premises, or put them in a worse plight than they were in when

he took possession. The case of Holmes v. Tremper (6), may

also be referred to, as containing a just and enlarged view of the

subject; and the tenant was allowed to remove a cider mill and

press erected for his own use. But the same policy of encourag-

ing and protecting agricultural improvements, will not permit the

outgoing tenant to remove the manure which has accumulated

upon a farm during the course of his term (c).^

{a) 4 Pick Rep. 310.

[h) 20 Johns. Rep. 29.

(c) Lassell v. Reed, 5 Greenleafs Rep. 222. Middlebrook v. Corwin. lo

Wendell, 169. Daniels v. Pond, 21 Pick. 367. It would seem to be the law
in England for the outgoing tenant to sell or take away the manure.
Roberts v. Barker, 1 Crompt. & Meeson, 809. Gibbons on DilapidaHons, 76;

but a special usage sometimes obliges the offgoing tenant to leave the

manure upon the land.

In the case ot Walker v. Sherman, 20 Wendell, 636, Mr. Justice Cowen
gave an elaborate examination of the English and American authorities on
the subject of fixtures, and the decision in the case was, that machinery in

a woollen tactory, being moveable, and not in any manner affixed or fastened

to the building or land, and yet material to the performance of the factory

in certain departments of its work, was personal property, as between ten-

ants in common, and owners of the fee. The question was decided on the

same principle as if it had arisen between grantor and grantee. The
learned judge considered that the ancient distinction between actual an-
nexation and total disconnection, was the most certain and practical, and he
collected from the cases, as far as their subtlety and inconsistency would
admit of any general conclusion, that nothing of a nature personal in itself,

would pass as a fixture, unless it l^e in some way habitually or permanently
attached or fixed to the freehold. There are likewise constructive fixtures

which, in ordinary understanding, make part and parcel of the land or

building. Such are rails on a fence, stones in a wall fence, and Venetian
blinds, and locks and keys to a house. &c.,

^ Manure made by a tenant upon a farm, under a farming lease, in the or-

dinary course of husbandry, in the absence of any special contractor custom
to the contrary, belongs to the farm for its improvement and cultivation,

and is the lessor's property, but the tenant has the right to use it on the

land, yet he cannot remove or dispose of it, or apply it to any other use
either during or after the term. Barriugtou v. Justice, 4 Penn. Law Jour.

289; Lewis ?J. Jones, 17 Penn. St. 262; Perry v. Carr, 44 N. H. 118; Gal-
lagher v. Shiplev, 24 Md. 427; Plumer r. Plumer, 30 N. H. 5r>8; Hiil v De
Rochemont, 48 N. H. 87; Sawyer v. Twiss, 2() N. H. 347; Wetherbee v. El-

lison, 19 Vt. 379. It is otherwise in North Carolina. Smithwick r. Ellison,

2 Ired. Law, 326
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The civil law was much more natural, and ranch less compli

cated in the discrimination of things, than the common law. It

divided them into the obvious and universal distinction of things

moveable and immoveable. The moveable goods of the civil law

were, strictly speaking, the chattels personal of the common law.

Whatever was fixed to the freehold perpetui usus causa was justly

deemed a part of the res immobiles of the civil law (a).

II. Property in chattels personal is either absolute or qualified.

Absolute property denotes a full and complete title and do-

minion over it; but qualified property in chattels is an exception

to the general right, and means a temporary or special interest,

liable to be totally divested on the happening of some particular

event.

A qualified property in chattels may subsist by reason of the

nature of the thing or chattel possessed. The elements of air,

light, and water, are the subjects of qualified property by occu-

pancy; and Justinian, in his Institutes (6), says, they are

[ *348 ] common by the law of nature. He who first places *him-

self in the advantageous enjoyment of a competent por-

tion of either of them, cannot lawfully be deprived of tliat enjoy-

ment; and whoever attempts to do it, creates a nuisance for which

he is responsible (c). Animals /eroe naturce, so long as they are

reclaimed by the art and power of man, are also the subject of

a qualified property; but when they return to their natural lib-

erty and ferocity, without the animus revertendi, the property in

them ceases. While this qualified property continues, it is as

much under the protection of law as any other property, and

every invasion of it is redressed in the same manner (d). The

difficulty in ascertaining with precision the application of the law,

arises from the want of some certain determinate standard or rule,

by which to determine when an animal is feree vel domitce natures.

If an animal belongs to the class of tame animals, as, for instance,

to the class of horses, sheep, or cattle, he is then clearly a subject,

of absolute property; but if he belongs to the class of animals

which are wild by nature, and owe all their temporary docility to

the discipline of man, such as deer, fish, and several kind of

(rt) Tayhrlf Elem. of the Civil Law, 475.

(6) ]ns(. 2, 1. 1.

(c) Aldred's case, 9 O). 58, b.

(d) 7 Co. 16—18. Finofi'sLaw, 176.
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fowl (a), then the animal is a subject of qualified property, and

which continues so long only as the tameness and dominion re-

main. It is the theory of some naturalists, that all animals were

originally wild, and that such as are domestic, owe all their do-

cility and all their degeneracy to the hand of man. This seems

to have been the opinion of Count BuflFon; and he says, that the

dog, the sheep, and the camel, have degenerated from the strength,

spirit, and beauty of their natural slate, and that one principal

cause of their degeneracy was the pernicious influence of human
power (b). Grotins, on the other hand, has suggested, that savage

animals owe all their untamed ferocity, not to their own

natures, but to the violence *of man (c). But the com- [ * 349
J

mon law has wisely avoided all perplexing questions

and refinements of this kind, and has adopted the test laid down

by Puffendorf (d), by referring the question, whether the animal

be wild or tame, to our knowledge of his habits, derived from fact

and experience. It was held by the supreme court of New York,

in Pierson v. Post (e), that pursuit alone gave no property in

animals /erce na^uroB. Almost all the jurists on general jurispru-

dence agree, that the animal must have been brought within the

power of the pursuer, before the property in the animal vests.

Actual taking may not in all cases be requisite; but all agree,

that mere pursuit, without bringing the animal within the power

of the party, is not sufficient. The possession must be so far es-

tablished, by the aid of nets, snares, or other means, that the

animal cannot escape. It was accordingly held, in the case just

mentioned, that an action would not lie against a person for kill-

ing and taking a fox which bad been pursued by another, and

was then actually in the view of the person who had originally

found, started and chased it. The mere pursuit, and being within

view of the animal, did not create a property, because no posses-

sion had been acquired; and the same doctrine was afterwards

declared in the case of Buster v. Netvkirk {g).^

(a) Dnves are held to be animals fcrip, nntunv. Commonwealth v. Chace,
9 Pick. Rep. 15.

{h) BuJfon'H Natural History, vol. vii. Smellie's ed.

(c) Grotiiis. Hist, de Belg. lib. 5, cited in Fuff. Droit de. In Nat. 1, 4, ch. 6,

sec. 5.

{(l) Liv. 4, ch. 6, sec. 5. (?) 3 Cainen' Rrp. 175.

{(j) 20 Johns. Rep. 75.
'' In New York, in the counties of Suffolk and Queens, the legislature, by

laws of 1 April, 1844, c. 109, enlartjed the right of acquisition of game by
pursuit iu favor of the person starting it.
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The civil law coatained the same principle as that which the

supreme court adopted. It was a question in the Roman law,

whether a wild beast belonged to him who had wounded it so that

it might easily be taken. The civilians differed on the question;

but Justinian adopted the opinion, that the property in the

wounded wild beast did not attach until the beast was actually

taken (a). So, if a swarm of bees had flown from the hive of

A., they were reputed his so long as the swarm remained

[ * 350 ] in sight, and might easily be *pursued; otherwise they

became the property of the first occupant (6). Merely

finding a tree on the land of another, containing a swarm of bees,

and marking it, does not vest the property of the bees in the

finder (c). Bees which swarm upon a tree do not become private

property until actually hived (d).

A qualified property in chattels may also subsist, when goods

are bailed, or pledged, or distrained. In those cases, the right

of property and the possession are separated; and the possessor

has only a property of a temporary or qualified nature, which is

to continue until the trust be performed, or the goods redeemed;

and he is entitled to protect this property, while it continues, by

action, in like manner as if he was absolute owner (e).

III. Personal property may be held by two or more persons in

joint tenancy, or in common; and, in the former case, the same

principle of survivorship applies which exists in the case of a

joint tenancy in lands (g). But by reason of this very effect of

survivorship, joint tenancy in chattels is very much restricted. It

does not apply to stock used in any joint undertaking, either in

trade or agriculture; for the forbidding doctrine of survivorship

would tend to damp the spirit and enterprise requisite to conduct

the business with success. "When one joint partner in trade or in

aorriculture dies, his interest or share in the concern does not sur-

vive, but goes to his personal representatives (h). Subject to

(a) Inst. 2, 1, 13. Dig. 41, 1, 5, 2.

(6) Inst. 2, 1, 14.

(c) Gillet V. Mason, 7 Johns. Rep. 16.

(rf) Imt. 2, 1, 14 Wallis v. Mease, 3 Binney^s Rep. 546. Bees which take

up their abode in a troe. belong to the owner of the soil, if unreclaimed, but

if reclaimed and identified, they belong to their tornier possessor. Goff f.

Kilts, 15 Wendell, 550.

(e) Vide infra, p. 568, 585.

{(j) Co. Litt. 182, a.

[h] Co. Lift. 182, a. Noy^s Rep. 55. Jeffereys v. Small, 1 Vern. Rep, 217.

Elliot V. Brown, cited in Kathby's note to 1 Vern. Rep. 217.
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these exceptions, a gift, or grant of a chattel interest, to two or

more persons, creates a joint tenancy, and a joint tenant, it is

said may lawfully dispose of the whole property (a).

In ^legacies of chattels, the courts, at one time, leaned [
* 351 ]

against any construction tending to support a joint ten-

ancy in them, and testators were presumed to have intended to

confer legacies in the most advantageous manner (6). But in

Campbell v. Campbell (c), the master of the rolls reviewed the

cases, and concluded, that where a legacy was given to two or

more persons, they would take a joint tenancy, unless the will

contained words to show that the testator intended a severance of

the interest, and to take away the right of survivorship. This

same rule of construction has been declared and followed in the

subsequent cases (d).

IV. Another very leading distinction, in respect to goods and

chattels, is the distribution of them into things in possession, and

things in action. The latter are personal rights not reduced to

possession, but recoverable by suit at law. Money due on bond,

note, or other contract, damages due for breach of covenant, for

the detention of chattels, or for torts, are included under this gen-

eral head or title to things in action. It embraces the most dif-

fusive, and in this commercial age, the most useful learning in

(a) Best, J., in Barton v. Williams, 5 Barnw. & Aid. 395. If this dictum
be not conlined to joint tenancy in merchandise, where it undonbtedly applies,

it must, at least, be restricted to chattel interests. A joint tenant of an estate

can only convey his part; and if* he should levy a fine of the whole estate, or

convey it by bargain and sale, it would only reach his interest, and amount
to a severance of the joint tenancy. Co. Litt. 186 a. Com. Dig. tit. Estates.

K. 6. Ford v. Lord Grey, 6 3fod. Rep. 44. 1 Salk. Rep. 286. 2 Ohio Rep.

112. See, also, infra, vol. iv. p. 359, 360, note. If one tenant in common
of a chattel, sells the share of his co-tenant, as well as his own, he is answer-
able in trover. Wilson v. Reed, 3 Johns. Rep. 175. Hyde v. Stone, 7 Wen-
dell, 354. White v. Osborn, 21 Ibid. 72. But one tenant in common of a
chattel, cannot bring trover against his co-tenant for dispossessing him. for

each has an eqaal right to the possession; though for the loss or destruction,

or sale of the whole chattel, by one of the co-tenants, an action of trover or

trespass will lie against him by the other. Litt. sec. 323. Co. Litt. 2U0 a.

Wilson t'. Reed, ub. sup. Fennings v. Grenville, 1 Taunton, 241. Barton v.

Williams, 5 Barnw. (& Aid. 395. Farr v. Smith, 9 Wendell, 338. Lucas v.

Wasson, 3 Dev. Rep. 398. Cole v. Ferry, 2 Dev. & Battle, 252. Herrin v.

Eaton, 13 3Taine R. 192 Mersereau v. Norton, 15 Johns. Rep. 179. A joint

owner of a chattel, is bound to bestow upon its preservation that care which
a prudent man ordinarily bestows upon his property. Guillet v. Dossat, 4
Martinis Louis. Rep. 203.

(b) Perkins v. Baynton, 1 Bro. Rep. 118.

(c) 4 Bro. Rep. 15.

(d) Motley v. Bird, 3 Ves. 628. Crooke v. De Vandes, 9 Ibid. 197. Jack-
son V. Jackson, Ibid. 591.
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the law. By far the greatest part of the questions arising in the
intercourse of social life, or which are litigated in the courts of

justice, are to be referred to this head of personal rights in ac
tion.

[ * 352 ] * V. Chattels may be limited over by way of remain
der, after a life interest in them is created, though not

after a gift of the absolute property. The law was very early set-

tled, that chattels real might be so limited by will (a). A chattel
personal may also be given by will (and it is said, that the limita
tion may be equally by deed (6),) to A. for life, with remainder
over to B., and the limitation over, after the life interest in the
chattel has expired, is good. At common law, there could bo no
limitation over a chattel, but a gift for life carried the absolute
interest. Then a distinction was taken between the use and the
property, and it was held that the use might be given to one for

life, and the property afterwards to another, though the devise
over of the chattel itself would be void (c). It was finally settled,

that there was nothing in that distinction, and that a gift for life

of a chattel, was a gift of the use only, and the remainder over
was good as an executory devise (d). This limitation over in re-

(a) Manning's case, 8 Co. 95. Lampett's case, 10 Co. 46. Child v. Baylie
Cro. J. 459.

'

(b) 2 Blacks. Com. 398. The cases are generally upon wills; but in Child
V. Baylie, Cro. J., 459, the court speak of such a remainder as being created
equally by grant or devise. In Powell v. Brown, ^S'. C. Lnxo Journal, No. 3,
442, it was held, that a limitation over a personal chattel, by deed, was o^ood'
though it was not by way of executory trust or a conveyance to uses ^'See'
also, Powell v. Brown, 1 Baileylt S. C. Bcp. 100. But if the limitation in re-
mainder, after a life estate in personalty, be not by executory devise, it can

- only be by conveyance in trust. Betty v. Moore, 1 Dana's "Ken. Rep 237
So, in Morrow v. Williams, 3 Drv. N. C. Rep. 263, it was said to be a settled
rule in N. Carolina, that a remainder in chattels, after a life estate, could not
be created by deed. In Rathbone v. Dyckman, 3 Paige's Rep. 1, it was held
that a limitation over of personal estate to A. in case of the death of B., with-
out lawful issue, was valid; for the N. Y. Rev. Stat. vol. 1, p. 724, sec. 22, p.
773, sec. 2, have declared that the words dying icithout issue, mean' issue liv-
ing at the death of the first taker. See infra, vol iv. p. 283. In the English
chancery, in beque-sts of chattel interests, the words living at the time of tfie tes-
tator's death, are often supplied by intendment to avoid uncertainty' Thus
a bequest to the children o/ A., or a legacy to A. for life, and then to the chil-
dren ofB., the law, as in the case of real estates, restricts the bounty to the
children, living at the death of A. or B., as the case may be. Equity will not
presume that a party who is not in es.fe is intended, unless such intention be
manifest. Bartleman v. Murchausen, 3 Ruxs. d- Mylne, 136.

^
(c) 37 Hen VI., abridged in Bro. tit. Devise, pi. 13. Hastings r. Dtiuglas,

Cro. C. 343.

(rf) It has been frequently held, Mr. J. P.uller observed, in Doe v. Perryn,
3 Term, 484, that the words dying without issue, mean without issue at ths
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mainder is good as to every species of chattels; and there is no

difference in that respect between money and any other chattel

interest. The general doctrine is established by numerotis Eng-

lish equity decisions (a), and it has been very extensively .recog-

nized and adopted as the existing rule of law in this coun-

try; but not until the question had been very ably *and [
* 353 ]

thoroughly discussed, particularly in the supreme court

of errors of the State of Connecticut (b).^

time of the death of the party in cases of personal property, though it be not so
in the limitation of freehold estates.

(rt) Smith V. Clever, 2 Vern. Rkp. 59. Hyde v. Parralt, 1 P. Wms. 1. Tis-

sen V. Tissen, Ibid. 500. Pleydell v. Pleydell, Ibid. 748. Porter v. Tourney,
3 Ves. 311. Kandall v. Russell, 3 Menvale's Rep. 190.

(6) Moffat V. Strong, 10 Johns. Rep. 12. Westcott v. Cady, 5 Johm. Ch.

Rep. 334. Griggs v. Dodge, 2 Day's Rep. 28. Taber v. Paekwood, Ibid. 52.

Scott v. Price, 2 Serg. & Rawle, 59. Deihl v. King, 6 Ibid. 29. Reyall v.

Eppes, 2 3Iunf. Rep. 479. Mortimer v. Moffatt, 4 Hen. & Munf. 503. Logan
V. Ladson, 1 S. C. Eq. Rep. 271. Geiger v. Brown, 4 31 Cord's Rep. 427.

Brummet v. Barber, 2 HiWs S. C. Rep. 443. By the N. Y. Revised Statutes,

vol. i. p. 773, sec. 1—5, the absolute ownership of personal property cannot
be suspended by any limitation or condition for a longer period than two
lives in being at the date of the instrument creating it, or ifby will, in being
at the death of the testator. The accumulation of the interest or profits of
personal property may be made as aforesaid, to commenco from the date of
the instrument, or from the death of the person executing the same, for the
benefit of one or more minors then in being, and to terminate at the expira-
tion of their minority; and if directed to commence at a period subsequent
to the date of the instrument, or death of the person executing it, the period
must be during the minority of the persons to be benefited, and terminate at
the expiration of their minority. All directions ior accumulation contrary
hereto are void, and if for a longer term than such minority, are void as to
the excess of time. But if a minor, for whose benefit a valid accumulation
of interests or profits is directed, be destitute, the chancellor may apply a
suitable sum from the accumulated monies for his relief, as to support or edu-
cation. See injra, vol iv., p. 286, the regulation of the accumulation of the
income of real estates; and see Vail v. Vail, 4 Paige's Rep. 317, where it was
held, that if the trust of accumulation of income of personal estate be void
under the statute, such income goes as unbequeathed property. Whenever
the proceeds of personal property are not validly disposed of by the testator,
they are to be distributed, as of course, to the widow and next of kin.

In Gott V. Cook, 7 Paige Chy. 534, 535, the Chancellor says, "The revised
statutes have not attempted to define the objects for which express trusts of
personal estate may be created ; as they have done in relation to trusts of
real estate. Such trusts therefore may be created for any purposes which are
not illegal. Indeed, it would be very difficult, if not impossible, in many
cases, to create and preserve future and contingent interests in personal prop-
ei'ty without the intervention of a trustee, although trustees would not be
necessary under the provisions of the revised statutes, to create and preserve
such future and contingent interests in lands or other real estate. In all
other respects however, except as to the mere vesting of the legal title to the
property in the trustee, instead of the cestui que trust, the conveyance or be-
quest of personal estate must be governed by the same rules which are appli-
cable to a grant or devise of a similar interest in lands or real property. See
Honeu VanSchaick, Id. 221. Van Vechten v. Van Vechten, 8 Paige Ch.
105. Kane v. Gott, 24 Wend. 641.

29 VOL. II. KEXT. 449
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There is an exception to the rule in the case of a bequest of

specific things, as, for instance, corn, hay, and fruits, of which the

use consists in the consumption. The gift of such articles for life

is, in most cases of necessity, a gift of the absolute property; for

the use and the property cannot exist separately (a). Nor can

there be an estate tail in a chattel interest, unless in very special

cases, for that would lead to a perpetuity, and no remainder over

can be permitted on such a limitation (6). It is a settled rule,

that the same words which, under the English law,

[ * 354 ] would create * an estate tail as to freeholds, give the

absolute interest as to chattels (c).

The interest of the party in remainder in chattels, is precarious,

because another has an interest in possession ; and chattels, by

their very nature, are exposed to abuse, loss, and destruction (d).

It was understood to be the old rule in chancery (e), that the

person entitled in remainder could call for security from the ten-

The testator may direct the payment of legacies out of the income of the
estate by anticipation. He may bequeath the same as a future estate undi-
minished in amount, subject to the rules against perpetuities. He may carve
such intermediate interests, estates, and portions out of the income in the
meantime, as he pleases, if it can be done without an actual accumulation of
the rents and profits for that purpose. But an accumulation of rent^^ and profifs

for the purpose of raising a legacy or portion at a future day, is not permitted in
New York, except such legacy or portion be for the sole benefit of a minor in
existence when the accumulation commences. N. F. Rev'used Statutes, vol i,

p. 726, sec. 37, 38. Ibid. 773, sec. 3, 4.

(a) Randall v. Russell, 3 Merivale^s Rep. 194. Evans v. Eglehart, 6 Gill &
Johns. 171. Henderson v. Vaulx, 10 Verger, 30. If the specific personal
property bequeathed for life with remainder over, be capable of increase, as
cattle, &c., the tenant for life taking the increase to himself, is bound to keep
np the number of the original stock. 1 Domal, b. 1, tit. 11, sec. 5. But if

the animals do not produce young ones, the tenant for life, called the usu-
fructuary in the civil law, is not bound to supply the place of those that die
without his fault. Ibid. sec. 6. In the southern states, slaves may be be-
queathed for life and remainder over, and the tenant for life is bound in
equity to account for them. Horry v. Glover, 2 HilVs S. C. Ch. Rep. 520.
Though property be of a perishable nature, it may, when the case will admit
of it, be bequeathed to A. for life, with remainder over; but as such property
becomes less valuable, from year to year, it may, under the direction of chan-
cery, be converted into government stock, for the protection of the remainder-
man. 4 RusscU's Rep. 200.

{b) Dyer's Rep. 7, pi. 8.

(c) Sealer. Scale, 1 P. Wms. 290. Chandless?-. Price, 3 Vcsey, 99. Brouncker
V. Bagot, 1 Blerivale's Rep. 271. Tothill r. Pitt, 1 Maddoek's Ch. Rep. ASH.

Garth v. Baldwin, 2 Vesey. 64G. Jackson v. Bull, 10 Johns. Rep. 19. Pater-
son V. Ellis, 11 WendeWs Rep. 259.

((/) The interest in remainder in a chattel was held in Allen r. Scurry, 1

Verger's Tenn. Rep. 3(5, not to be the subject of sale on.//, fa., for no delivery
could be made by the sherili. The remainder of a term in a live chattel
was a contingent interest.

(c) 2 Freeman's Rep. 206, case 280. Bracken v. Bentley, 1 Rep. in Ch. 59.
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ant for life, that the property should be forthcoming at his de-

cease, for equity regards the tenant for life as a trustee for the

remainder man; but that practice has been overruled (a). Lord

Thurlow said, that the party entitled in remainder could call for

the exhibition of an inventory of the property, and which must

be signed by the legatee for life, aud deposited in court, and that

is all he is ordinarily entitled to. But it is admitted, that security

may still be required, in a case of real danger that the property

may be wasted, secreted, or removed (b). And where there is a

general bequest of a residue for life, with remainder over, the

practice now is, to have the property sold and converted into

money by the executor, and the proceeds safely invested, and the

interest thereof paid to the legatee for life (c)."'

{(t) Foley r. Bnrnell, 1 Bro. Rep, 279.

{!>) Fearnr on Executory DeviseH, vol. ii. p. 35, 4th ed. by Powell. 'Morti-
mer V. JMofl'at, 8 Hen. cO Munf. 503. Gardner v. Harden, 2 3f' Cordis Ch. Rep.

32. Smith r. Daniel, Ibid. 143. Merrit v. Johnson, 1 Yerger^s Tenn. Rep. 71.

1 HilVs S. a Ch. Rep. 44, 74, 137, 157. Henderson v. Vaulx, 10 Yerger, 30.

In Georgia the person entitled in remainder or reversion of personal property
may have a writ oi ne exeat in such cases. Prince\<i Dig. 1837, p. 469.

(c) Howe ?;. Earl of Dartmouth, 7 Veseij,- 137. But in the case of a bequest
of specific chattels to A. for life, with remainder over, the legatee for life is

entitled to the possession and enjoyment of the chattel, and not to have it sold

by the executors, and the proceeds invested for his use, unless the will di-

rects it. He is entitled to the increase and income of it from the testator's

death. If. however, the property bequeathed would be of no use unless con-

verted into cash, in that case a safe investment ought to be made by the exe-

cutor for the benefit of the parties in interest respect iv el}'. Evans v. Egle-
hart, 6 Gilt & Johnson, 171. In Pennsylvania by act of 24th Feb.. 1834,

securit}'^ is to be given in all cases, under the direction of the orphan's court,

where personal property is bequeathed for life only.
'•' In be Peyster v. Clendining, 8 Paige Chy. 303, the Chancellor says, the

tenant for life " must, in conformity to the practice on that subject, give to

the administrator an inventory of the articles, specifying that they are in her
custody, as given to her while she resides on the farm only; and that when
she dies, or ceases to reside there, these articles, or those which may be sub-
stituted in the place of them, in the ordinary use of the farm, are to be de-
livered up to the administrator, or to the trustee who may be appointed to

carry into eftect the provisions of the will." See, also, Slanning v. Style, 3 P.

Wms. 336; Covenhoven v. Shuler, 2 Paige, 132. In Minot v. Paine, 99
Mass. 101, in which the question was whether certain additional stock divi-

dends were to be treated b}- a trustee as income belonging to the tenant for

life, or as capital to be kept for the legatees of the stock in remainder, it was
held they were to be taken as an accretion to his capital. See further the
crises therein cited in the opinion of Chapman, C. J., Daland v. Williams,
101 Mass. 571; Leland v. Hayden, 102 Mass. 542. In the latter case the
same judge says, "We must regard the principle as settled, that stock divi-

dends are to be regarded as principal, and cash dividends as income, and that
the question whether dividends are to deemed of principal or of income is to

be determined by the votes of the corporation." See this case further upon
the payment and distribution of dividend avails. See, however, Simpson r.

Moore, 30 Barb. 639, where certain payments made by a bank were con-
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LECTURE XXXVI.

OF TITLE TO PERSONAL PROPERTY, BY ORIGINAL ACQUISITION.

Title to personal property may accrue in three different ways:

I, By original acquisition.

TI. By transfer, by act of the law.

III. By transfer, by act of the parties.

The right of original acquisition may be comprehended under

the heads of occupancy, accession, and intellectual labour.

1. Of original acquisition by occupancy..

The means of acquiring personal property, by occupancy, are

very limited. Though priority of occupancy was the foundation

of the right of property, in the primitive ages, and though some

of the ancient institutions contemplated the right of oc-

[ * 356 ] cupancy as standing on broad ground (a), * yet in the

progress of society, this original right was made to yield

to the stronger claims of order and tranquillity. Title by occu-

pancy is become almost extinct, under civilized governments, and

it is permitted to exist only in those few special cases, in which

it may be consistent with the public welfare.

{a) Quod ante nuUius est, id naturali ratione occupanti concedifnr. Inst. 2, 1,

12. Mr. Selden has shown, that among the ancient Hebrews fruits, fish,

animals, and every thing found in desert or vacant places, belonged to the
first occupant. I)e Jur. Nat. et Gent, jucta discipUnam Ebneornvi, cited by
Puff. b. 4, ch. 6, sec. 5.

sidered as a dividend, but as it contained part of what was held as capitiil

when the stock was purchased, so much thereof as was necessary to make up
the original investment must be retained, but the residue was income and
payable to the plaintiff. And see Van Doren d uxor. v. Olden, 19 N. J. R. 170;
Earp's Appeal, 28 Penn. St. 3G8. See, further, Hemenway r. Ilemenway, 1:M
Mass. 448, in which the questions whether the tenant for life are entitled to

all the interest after deducting expenses on the bonds received from the tes-

tator or bought by the trustees when worth more than par; and also, whether
the sums i)aid in respect of accrued interest on certain bonds should be re-

tained from the interest subsequently received, are decided. See Moss Ap-
peal, 83 l»eun. St. 2G4; S. C. 24 Am. *R. 104; Lord v. Brooks, 52 N. H. 72.
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(1.) Goods taken by capture in war, were, by the common law,

adjudged to belong to tlie captor (a). But now, by the acknow-

ledged law of nations, and the admiralty jurisprudence of the

United States, as has been already shown (6), goods taken from

enemies, in time of war, vest primarily in the sovereign; and they

belong to the individual captors only to the extent, and under

such regulations, as positive laws may prescribe.

(2.) Another instance of acquisition by occupancy, which still

exists under certain limitations, is that of goods casually lost by

the owner, and unreclaimed, or designedly abandoned by him;

and in both these cases they belong to the fortunate finder (c).

But it is requisite that the former owner should have completely

relinquished the chattel, before a perfect title will accrue to the

finder; though he has, in the mean time, a special property suffi-

cient to maintain trover against every person but the true owner(d).

He is not even entitled to a reward from the owner for finding a

lost article, if none had been promised.^ He has no lien on the

article found for his trouble and expense, and he is only entitled

to indemnity against his necessary and reasonable expenses in-

(a) Finch's Law, 28, 178. Bro. tit. Property, pi. 18. 38. Wright, J., in
Morrough v. Com^'ns, 1 Wils. Rep. 211.

(h) See vol. i. p. 100.

(c) 1 Blacks. Com. 296. 2 Ibid. 402. In Massachusetts, the finder of lost

money or goods, must give notice as prescribed, and if no owner appears
within one year, one-half goes to the finder and the other half to the town.
Act, 1788, ch. 55. Revised Statutes, 1835. In Illinois, {Revised Laics of Illi-

nois, 1833,) the finder of lost goods, money or choses in action, takes them if

not above §15 in value, and no claimant within one year after due public
notice. If above that value, they are to be sold in six months for public use.

{d) Armory v. Delamirie, Sir. Rep. 505. Brandon v. Huntsville Bank, 1
SteicarVs Ala. Rep. 320.

^ In Kincaid v. Eaton, 98 Mass. 139, it was held that, where a person deal-
ing at a bank, by accident left an article on the desk in the banking room,
and published a reward to the finder, the finder, a person dealing at the same
bank was not entitled to the reward. See the opinion of Wells, J., thereon, in
which he says "To discover an article voluntarily laid down by the owner,
within a banking house, and upon a desk provided for the use of such per-
sons having business there, is not the finding of an article." See further
McAvoy V. Medina, 11 Allen, 548; Lawrence t;. The State, 1 Humph. 228;
Wentworth v. Day, 3 Met. 354; Symmes v. Frazier, 6 Mass. 345. See the
opinion of Mr. Justice Trunkey in Hamaker v. Blanchard, 90 Penn. St. 379,
wherein he says "Property is not lost in the sense of the rule, if it was in-

tentionally laid on a table, counter or other place, by the owner, who forgot
to take it away, and in such a case the proprietor of the premises is entitled
to retain the custody." Bridges v. Hawkesworth, 7 Eng. Law & Eq. 424;
Mathews v. Horsell, 1 E. L. Smith, N. Y. 393, cited therein as to the finder's

right to keep the article until identified and the effect of neglect to tender
the reward. W^ood v. Pierson, 45 Mich. 313; Bancroft v. Peters. 4 Mich. 619.
See, also, upon this subject Livermore r. White, 74 Me. 452; S. C. 43 Am.
Rep. 600; De la O. v. Acoma, 1 New Mex. 226.
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curred on account of the chattel (a). The Roman law equally

denied to the finder of lost property a reward for finding it; and

according to the stern doctrine of Ulpian (6), it was even

[
* 357] considered * to be theft, to convert to one's own use,

animo lucrandi, property found, when the finder had no

reason to believe it had been abandoned (c).

This right of acquisition, by finding, is confined to goods found

upon the surface of the earth; and it does not now extend to goods

found derelict at sea, though abandoned without hope of re-

covery (d). Nor does this right of acquisition extend to goods

(a) Armory v. Flynn, 10 Johns. Rep. 102. Binstead v. Buck, 2 Wm. Black-

stone, 1117. Nicholson v. Chapman, 2 H. Blacks. 254. Etter v. Edwards, 4

Watts' Penn. R. 63. It is considered in the two last cases to be still an un-
settled point, whether the finder of lost propert\' can recover a compensation
for the labour and expense voluntarily bestowed upon lost property found.

In Reeder v. Anderson, 4 Dayia^s Ken. Rep. 193, it was held, that the finder

was entitled, under an implied assumpsit, for his indemnity at least, against

his expenditure of time or money towards the successful recovery of lost pro-

perty. Mr. Justice Story, {Bailment, p. 391, 2d edit.) gives a strong opinion
in favour ot compensation (or what he in admiralty law language terms sal-

vage) to the ''mere finders of lost property on land," bej'ond a full indemnity
for their reasonable and necessary expenses. I beg leave to say, that it ap-

pears to me that such findings have no analogy in principle to the cases of

hazardous and meritorious sea or coast salvage under the admiralty law% and
that the rule of the common law, as illustrated by Ch. Justice Eyre, in

Nicholson v. Chapman, as to these mere land findings, is the better policy.

(b) Dig. 47, 2, 44, sec. 4—10. The English law requires, that the animus
furandi must have existed, when the property was first received or taken, to

constitute larceny. Rex v. Mucklow, 1 Ryan t& Moody, 160. Butler's case,

3 Inst. 107. Lord Coke, ibid. 2 EasVsP. C. 663. The Peophi v. Anderson,
14 Johns. R. 294. But, on the other hand, the doctrine of Ulpian is not with-

out approbation in some of the modern decisions, and it has been held, that

if the person who finds property lost, and knows the owner, and notwith-
standing conceals and converts the property to his own use, it is larceny.

The State v. AVeston, 9 Conn. R. 527. Lawrence, J., and Gibbs, J., cited in

2 Russell on Crimes, 100, 103, and these cases are indirectly sanctioned in the

case of the People v. McGarren, 17 WendelVs R. 460.

(c) But the finder ot a chose in action, as a check or lottery ticket, is not

entitled to payment of the money due upon it, if the party paying has notice

that the holder came to the possession of it by finding. Payment under such
circumstances, to the holder, would be no bar to an action by the owner.
M'Laughlin v. Waite, 5 WendelVs Rep. 404.

{d) The ancient rule, giving to the finder a moiety of the proceeds of goods
found derelict at sea, (if any such rule ever existed,) has become obsolete;

and de-elicts are held to be perquisites, or droits of the admiralty, subject to

be reclaimed by the owner, but without any other claim on the part of the

finder, than to his reasonable salvage remuneration. This is now the general

rule of civilized countries. The Aquilla, 1 Rob. Adm. Rep. 32. The King v.

Property derelict, 1 Hagg. Adm. Rep. 383. Peabody r. Proceeds of twenty-

eight ])ags of Cotton, Amer. Jurist, No. 3, 119, decide<l in the district court

of Mas.sachusetts, 1829. A vessel at sea is not deemed derelict, unless she

yyas absolutely abandoned as hopeless, and animus reirrfetuli did not exist.

The Emulous, 1 Sumner, 207. Mesner and othera v. Sullolk Bank, district

'court of U. S. Mass. November, 1838.
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found hidden in the earth, and which go under the denomination

of treasure -trove. Such goods, in England, belong to the king;

and, in New York, they formerly belonged to the public treasury;

for the statute of 4 Edw. I. was re-enacted by the act concerning

coroners (a), which directed the coroner to inquire, by jury, of

treasure said to be found, and who were the finders, and to bind

the finders in recognizance to appear in court. I presume that

this direction had never been put in practice, and that the finder

of property has never been legally questioned as to his right, ex-

cept on behalf of the real owner; and the whole provision has

been omitted in the New York Revised Statutes, of 1829.

The common law originally, according to *Lord Coke (6), [
* 358 ]

left treasure trove to the person who deposited it; or,

upon his omission to claim it, to the finder. The idea of de-

riving any revenue from such a source, has become wholly delu-

sive and idle. Such treasures, according to Grotius (c), naturally

belong to the finder; but the laws and jurisprudence of the mid-

dle ages ordained otherwise. The Hebrews gave it to the owner of

the ground wherein it was found; and it is now the custom in Ger

many, France, Spain, Denmark and England, to give lost treasure

to the prince, or his grantee; and such a rule, says Grotius,may now
pass for the law of nations (d). The rule of the Emperor Had-

rian, as adopted by Justinian (e), was more equitable, for it gave

the property of treasure-trove to the finder, if it was found in his

own lands; but if it was fortuitously found in the ground of an-

other, the half of the treasure went to the proprietor of the soil,

and the other half to the finder; and the French and Louisianian

codes have adopted the same rule (g).

Goods ivaived, or scattered by a thief in his flight, belong like-

wise, at common law, to the king; for there was supposed to be

a default in the party robbed, in not making fresh pursuit of the

(a) L. N. v., sess. 24, ch. 43.

(&) 3 Jnst. 132.

(c) De Jure B. & P. b. 2, ch. 8, sec. 7.

\d) According to the Grand Coustumier of the duchy of Normandy, ch. 18.,
Ireasure-trove belonged to the duke. It belonged, says the text, a la Dignite
au Due.

(e) Inst. 2, 1, 39.

((/) Code Civil, No. 716. Civil Code of Louisiana, art. 3386. But the French
code limits this right of the finder to that particular case. The general rule
is, that all property vacant, and without a master, belongs to the state.
Code, No. 539, 713, 714, 717; and Toullier, in his Droit Civil Francais, tome
iv. 37—42, complains much of the contradiction, confusion and uncertainty
of the French regulations, on this subject of goods without an owner.
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thief, and reclaiming the stolen goods before the public officer

seized them (a). But this prerogative of the crown was placed

at the common law under so many checks (6), and it is so uDJust

in itself, that it may perhaps be considered as never

[
* 359] adopted here as against the *real owner, and rever put in

practice as against the finder; though as against him, I

apprehend, the title of the state would be deemed paramount.

We must, also, exclude from the title by occupancy estrays, being

cattle whose owner is unknown; for they are disposed of, in New
York (c), and, I presume, generally in this country, when unre-

claimed, by the officers of the town where the estray is taken up,

for the use of the poor, or other public purposes (d). All wrecks

are likewise excluded from this right of acquisition by occupancy;

for if they be unreclaimed for a year, they are liable to be sold,

and the net proceeds paid into the public treasury (e).

By the colony laws of Massachusetts and Connecticut, icrecks

were preserved for the owner; and if found at sea, they are sup-

posed to belong now to the United States, as succeeding, in this

respect, to the prerogative of the English crown (/). But if dis-

(«) Foxley's case, 5 Co. 109. Cro. EUz. 694.

\h) Finch's Law, 212.

(c) N. Y. Revised Statutes, vol. i. p. 351, 352.

(d) In Indiana, by statute of 1830, the person who finds and takes prop-
erty adrift, or animals estrayed, is entitled to retain the property, on paying
twenty per cent, of the appraised value, for the support of seminaries. But
he is subject, nevertheless, to have the property, or its value, reclaimed at

any time by the owner, on payment of reasonable costs and charges. But
by statute of 1838, estray animals, not exceeding $10 in value, after a year's

notice and unreclaimed, vest iu the taker. The same as to water-craft after

60 days' notice, and none but Ireeholders and householders are allowed to

take up. Revised Statutes of Indiana, 1838, p. 266. In Ohio, the estray goes
to the finder, if no owner appears, and the estray be appraised at five dollars

or under; but if it exceeds that sum, the net proceeds go to the treasurer of
the town. Statute of Ohio, 1831. The statute applies equally to boats, rafts,

water-craft, &c., found adrift. In Michigan, under the territorial act of

April 16th, 1833, boats found adrift were to be sold unless claimed within
three months, and the claimant, on proving property, is to pay what three
disinterested freeholds shall deem reasonable. In Illinois the boat or vessel

goes to the taker, if not claimed in six months, if the value does not exceed
$20, and if it does, and the owner does not appear iu 90 days after due
public notice, the boat is sold at auction and the net proceeds appropriated
to public use. Revised Laws of Illinois, 1833.

(t) N. y. Revised Statutes, vol. i p. 690—694.

{/) Dane's Ahr. of American Law, ch. 76, art. 7, sec. 12, 21, 23, 38. Con-
neefiaut Code of 1702. Colony Latcs of Massachusetts, 1641, 1647, published in

the code of 1675. It is the general law of continental Europe, that wrecks
belong to the nation, when the owner does not appear. Hcinec. FAvm. Jur.

Ord. Innt., sec. 3.'>2, 353. 'louUier, Droit Civil Francain, tome iv. No. 42—46.

In England, by the ancient common law, all property stranded, or of the
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covered on the coasts, or in the waters within the jurisdiction of

a state, they are by statutes in the several states, to be kept for

the owner, if redeemed within a year, and if not, they are to be

sold, and the net proceeds, deducting costs and salvage, appro-

priated to public uses (a). The statute law of Massachusetts,

since the revolution, pursued the policy of the colony law, and

disposed of estrays, lost money, and goods, if unreclaimed for a

year, by giving one-half of the proceeds to the tinder, and the

other half to the poor of the town (6). Shipwrecked goods, if

unreclaimed for a year, are to be sold, and the proceeds paid into

the public treasury (c). The statutes have been ex-

tended in practice to *all goods and moneys lost, hidden [ *360 ]

waived, or designedly abandoned, when no owner ap-

pears (d). This is, upon the whole, as wise and equitable a

regulation as any that has ever been made upon the subject at

any period of time. By an act in New Hampshire, in 1791,

chattels found, waifs, treasure-trove, and estrays, are given wholly

to the town, after deducting the expenses of the dnder (e); and

the learned and laborious author of the General Abridgment of

American Law, not unreasonably concludes (/), that in those

states where there are no statute regulations on the subject,

estrays, treasure-trove and waifs belong to the finder, in the ab-

sence of the owner {g).

II. Of original acquisition by accession.

Property in goods and chattels may be acquired by accession;

and under that head is also included the acquisition of property

proceeding from the admixture or confusion of goods.

The right of accession is defined in the French and Louisianian

codes {h) to be the right to all which one's own property produces,

desa-iptiou of wreck, belonged to the king absolutely after a year and a day;
and during that time it was vested in him for protection, until the owner
could be found and it was placed in the custody of the admiralty. Lord
Stowell, 1 Hagg. A dm. Rep. 18, 20.

[a] N. Y. Revised Statutes, vol. i. p. 690. Revised Statutes of Conneciieuf,

1821, p. 482. 3fassachus€tts Sfatutes, 1814, ch. 170. Revised Statutes of 3Iass.

1835. Elmer's N. J. Digest, 615.

{!)) Acts of 1788, 1827. Revised Statutes o/1835, part 1. tit. 14, ch. 56.

(c) Act of 181 4. Revised Statutes of Massachusetts, o/1836.
{d) Dane's Ahr. uhi supra, Sec. 15, 16.

(e) Ibid. sec. 22. (/) Ibid. sec. 21.

(g) lu East New Jersey, in the infancy of the colony, waifs, estrays, tieas-

ure-trove, and wrecks, were forfeited to the lords proprietors of the province.
Lcaviing <& Spicer's Collections, 5i)0.

(/i) Code Civil, No. 546, 547. Civil Code of Louisiana, art. 490, 491.
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whether that property be moveable or imrooveable, and the right

to that which is united to it by accession, either naturally or arti-

ficially. The fruits of the earth, produced naturally, or by human
industry, the increase of animals, and the new species of articles

made by one person out of the materials of another, are all em-

braced by this definition (a). I purpose only to allude to those

general rules which were formed, digested and refined, by the

sagacity and discussions of the Roman lawyers, and transferred

from the civil law into the municipal institutions of the

[ * 361 ] principal *nationsof Europe. By means of Bracton (6)

they were introduced into the common law of England,

and, doubtless, they now equally pervade the jurisprudence of these

United States. The subject has received the most ample consid-

eration by the French civilians? and all the distinctions of which

it was susceptible are easily perceived, and clearly understood,

by means of the pertinency and fulness of their illustrations (c).

If a person hires, for a limited period, a flock of sheep, or

cattle of the owner, the increase of the flock, during the term,

belongs to the usufructuary, who is regarded as the temporary

proprietor. This general principle of law was admitted in Wood\.

Ash (d), and recognized in Putnam v. Wyley (e). The Roman
law made a distinction in respect of the offspring of slaves (/),

and so does the civil code of Louisiana (g). Though the chil-

dren were born daring the temporary use or hiring of the female

slave, they belonged not to the hirer, but to the permanent owner

of the slave. Another rule is, that if the materials of one per-

son are united to the materials belonging to another, by the

labour of the latter, who furnishes the principal materials, the

property in the joint product is in the latter by right of accessiou.

This rule of the Roman and English law Was acknowledged in

Merritt v. Johhson (h), and it has been applied by Molloy (i) to

the case of building a vessel. According to the doctrine in the

(a) Codes, ibid.

(6) De ncqui, reriim Dom. b, 2, ch. 2, 3.

(c) Fothier, Traiie du Droit au Propriete, No. 150—193. TouUicr, Droit Civil

Francais, tome ill. No. lOG—150.

{d) Owen's Rep. 139.

(c) 8 Johns, llep. 432.

(/) Inst. 2, 1, 37.

{g) Art. 539.

{h) 1 Johns. Rep. 473.

(i) De Jure Maritimo, b. 2, ch. 1, sec. 7.
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Pandects (a), if oue repairs his vessel with another's materials,

the property of the vessel remains in him; but if he builds

the vessel from the very keel with the materials of

* another, the vessel belongs to the owner of the ma- [
* 362

J

terials. The property is supposed to follow the keel,

propnetas totius navis, carinoe causam sequitur. This title exer-

cised to a great degree the talents and criticism of the civilians.

If A. builds a house with his own materials upon the land of B.,

the Jand, said Pothier, is the principal subject, and the other is

but accessary; for the land can subsist without the building, but

the building cannot subsist without the land on which it stands;

and, therefore, the owner of the land acquired, by right of acces-

sion, the property in the building. It is the same thing if A.

builds a house on his own land with the materials of another;

for the property in the land vests the property in the building

by right of accession, and the owner of the land would only be

obliged (if bound to answer at all) to answer to the owner of the

materials for the value of them. The same distinctions apply to

trees or vines planted or seed sowed by A. in the land of B.

When they take root and grow, they belong to the owner of the

soil, and the other, can only claim, upon equitable principles, a

recompense in damages for the loss of his materials. But the

Roman law held, that if A. painted a fine picture on the cloth or

canvass of B., m that case the rule would be reversed; for though

the painting could not subsist without the canvass, and the can-

vass could subsist without the painting, yet, propter excellentium

artis, the canvas* was deemed the accessary, and went as the

property of the painter by right of accession : for it would be

ridiculous, say the Institutes of Justinian (6), that a picture of

Appelles, or Parrhasius, should be deemed a mere accessary to a

worthless tablet. The Roman law was quite inconsistent on this

subject; for if a fine poem or history was written by A. on the

paper or parchment of B., the paper or parchment was deemed
the principal, and drew to the owner of it, by right of accession,

the ownership of the poem or history, however excellent

the composition, and however * splendid the embellish- [
* 363 ]

ments of the work. The French law, according to

Pothier and Toullier, does not follow this absurd decision of the

(fl) Dig. 6, 1, 61.

{b) Be rer. div. 2, 1, sec. 34.
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Roman law; for it holds, that the paper is a thing of no consid-

eration in comparison with the composition, and that the author

has a higher, and, consequently, the principal interest in the

written manuscript, and the whole shall belong to him on paying

B. for the value of his paper (a).

The English law will not allow one man to gain a title to the

property of another upon the principle of accession, if he took

the other's property wilfully as a trespasser. It was a principle

settled as early as the time of the Year Books, that, whatever

alteration of form any property had undergone, the owner might

seize it in its new shape, and be entitled to the ownership of it

in its state of improvement, if he could prove the identity of the

original materials: as if leather be made into shoes, or cloth into

a coat, or a tree be squared into timber (6). So, the civil law,

in order to avoid giving encouragement to trespassers, would not

allow a party to acquire a title by accession, founded on his own
act, unless he had taken the materials in ignorance of the true

owner, and the materials were incapable of being restored to

their original form (c). The supreme court of New York, in

Beits & Church v. Lee (d), admitted these principles, and held,

that where A. had entered upon the land of B. and cut down
trees, and sawed and split them into shingles, and carried them

away, the conversion of the timber into shingles did not change

the right of property. But if grain be taken and made into

malt, or money taken and made into a cup, or timber taken and

made into a house, it is held, in the old English law, that the

property is so altered as to change the title (e). In the civil law

there was much discussion and controversy on the ques-

[ * 364 ] tion, how far a change of the form *and character of the

materials would change the title to the property, and

transfer it from the original owner of the materials to the per-

son who had effected the change. If A. should make wine out of

the grapes, or meal out of the corn of B., or make cloth out of

the wool of B., or a bench, or a chest, or a ship, out of the

(a) Vide Pothier, Droit de Proprictc, n. 169—192, and ToiiUier, tome 3, p.

73—79, for the distinctions on this subject.

(b) 5 Hen, VIL 15. 12 Men. VIII. 10. Filz. Ahr. Bar. 144. Bro. tit.

Property, 23.

(c) The Civil Code of Louisiana^ art, 494, 495, has explicitly recognized
the same principle.

(d) 5 Johns. Hep. 348.

(e) Bro. tit. Properly, pi. 23.
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timber of B., the most satisfactory decision, according to the Insti-

tutes of Justinian, is (a), that if the species can he reduced to

its former rude materials, the owner of the materials is to be

deemed the owner of the new species; but if the species cannot

be so reduced, as neither wine nor flour can be reduced back to

grapes or corn, then the manufacturer is deemed to be the owner,

and he is only to make satisfaction to the former proprietor for

the materials which he had so converted (6).

With respect io the case of a confusion of goods, where those

of two persons are so intermixed that they can no longer be dis-

tinguished, each of them has an equal interest in the subject as

tenants in common, if the intermixture was by consent. But if

it was wilfully made without mutual consent, then the civil law

gave the whole to him who made the intermixture, and compelled

him to make satisfaction in damages to the other party for what

he had lost (c). The common law also gave the entire property,

without any account, to him whose property was originally in-

vaded, and its distinct character destroyed (d). If A.

will wilfully intermix his corn or *hay with that of B., [
* 365 ]

or casts his gold into another's crucible, so that it be-

comes impossible to distinguish what belonged to A. from what

belonged to B., the whole belongs to B (e). But this rule is

carried no farther than necessity requires; and if the goods can

be easily distinguished and separated, as articles of furniture, for

instance, then no change of property takes place (g). So, if the

corn or flour mixed together were of equal value, then the injured

party takes his given quantity, and not the whole. This is Lord

Eldon's construction of the cases in the old law (h). But if the

(n) Inst 2, 1, 25.

~

(b) The commentators have been much divided in opinion concerning the
solidity of these distinctions taken by Justinian. Vinnius and Pothier have
approved of the rule established in the Institutes; Avhile Valinand Basuage
lay down the doctrine, that the thing must be restored, if there be clear
evidence of its identity, even though the form be changed, as corn into
flour, or skins into leather. Mr. Bell has referred to the several writers by
whom this subject is discussed; and though he condemns the rule of Jus-
tinian as being subtle, he gives us no distinct principle as a substitute.
1 BclVs Com. 276, n. See the Ciiril Code of Louisicuia, art. 512 to 524,Avhich
has incorporated the principal or most material distinctions in the French law.

(c) Inst. 2, 1, 2G, 28.

id) Popham's Rep. 38, pi. 2.

(e) Popham^s Rep. uh. sup. Ward v. Eyre, 2 Bulst. 323.

(g) Cohvill V. Keeves, 2 CamphelVs N. P, Rep. 575. Holbrook v. Hyde, 1
Vermont Rep. 286.

{h) 15 Ves. 442.
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articles were of different value or quantity, and the original value

not to be distinguished, the party injured takes the whole. It is

for the party guilty of the fraud to distinguish his own property

satisfactorily, or lose it. No court of justice is bound to make
the discrimination for him (a).^

III. Of original acquisition, by intellectual labour.

Another instance of property acquired by one's own act and

power, is that of literary property, consisting of maps, charts,

writings and books; and of mechanical inventions, consisting of

useful machines or discoveries, produced by the joint result of

intellectual and manual labour. As long as these are kept within

(rt) Hart V. Ten Eyck, 2 Johns. Ch. Rep. 108. Sir William Scott, in the
case of the Odin, 1 Eoh. Eep, 208. Brackenridge v. Holland, 2 Blackforcfs
Ltd. licp. 377.

^ The doctrine may apply to mill logs and other lumber. Chief Justice
Shepley says: "When there has been such an intermixture of goods owned by
different persons, that the property of each can no longer be distinguished,
what is denominated a confusion of goods has taken place. But it can do
so only upon proof that the property of each can no longer be distinguished."
Hesseltine v. Stockwell, 30 Maine, 241; and see, further, opinion of Morton,
J., in Ryder v. Hathaway, 38 Mass. (21 Pick.) 304—306, wherein he says: "If
the intermixture takes place by accident or without the fault of the parties,

it would be very unreasonable to deprive either party of his property or ma-
terially to affect his right to it. The act of God or of the law may create such
a confusion of the property of different owners, as necessarily to constitute
a community of property between them. But no one person, by his own act,

can compel another to become his co-tenant." See, also, Pratt v. Bryant, 20
Vt. 333; :Moore v. Bowman, 47 N. H. 494. In Bryant v. Ware, 30 Me. 295,
298, Ward, J., says: "Where the confusion or commixture of goods is made
by consent of the owners, or by accident, and without fault, so that they
cannot be distinguished, but the identity remains, each is entitled to his pro-
portion. But if such intermixture be wilful on negligently effected by one
without the knowledge or approval of the other owner, the latter would be
entitled by the common law to the whole property, without making satis-

faction to the former tor his loss." If a person find his property, which has
wrongfully been taken from his land, mingled with other timber, so that it

could not be distinguished, he has clearly a right to take possession of the
whole, without committing an act of trespass, even though he may be held
to account to the true owner for a portion of it. And see Strubbee v. Cin-
cinnati Southern liy. Trustees, 78 Ky. 481; S. C. 39 Am. Rep. 251. As to

the rights of the owner when it is in the Jianda of the sheriff. Williams v.

Morrison, 28 Fed. Rep. 872.

The rules do not apply to floating logs so distinctly marked that their

identity is not lost. Goi'f v. Brainerd, 58 Vt. 468. Nor to the intermixing
of goods of different kinds in a store. Queen v. Wernwag, 97 N. C. 383. If

without fault logs become mixed, each owner is entitled to a proportionate
part of the lumber manufactured from them. Martin r. Mason, 78 Me. 4.")2.

In order to entitle a person with whose goods another's have become in-

termixed to keej) the whole, the intermingling must have been wrongful.
Davis V. Krum, 12 Mo. App. 279. See, further, Stearns v. Herrick, 132 Mass.
114; Lehman v. Kelly, 68 Ala. 192; Foster v. Warner, 49 Mich. 641; Lind-
say V. Winona & St. Peter R. R. Co., 29 Minu. 411; S. C. 43 Am. liep. 228.
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the possession of the author, he has the same right to the exclu-

sive enjoyment of them, as of any other species of personal prop-

erty; for they have proprietary marks, and are a distinguishable

subject of property. But when they are circulated abroad, and

published with the author's consent, they become common prop-

erty, and subject to the free use of the community. It has been

found necessary, however, for the promotion of the useful arts,

and the encouragement of learning, that ingenious men
should *be stimulated to the most active exertion of the [

* 366 ]

powers of genius in the production of works useful to

the country, and instructive to m inkind, by the hope of profit, as

well as by the love of fame, or a sense of duty. It is just that

they should enjoy the pecuniary profits resulting from mental as

well as bodily labour. We have, accordingly, in imitation of the

English and foreign jurisprudence, secured by law to authors and

inventors, for a limited time, the right to the exclusive use and

profit of their productions and discoveries. The jurisdiction of

this subject is vested in the government of the United States, by

that part of the Constitution, which declares (a), that Congress

shall have power " to promote the progress of science and useful

arts, by securing, for limited times, to authors and inventors, the

exclusive right to their respective writings and discoveries." This

^power was very properly confided to Congress, for the states could

not separately make efi'ectual provision for the case.

(1.) As to patent rights for inventions.

A patent, according to the definition of Mr. Phillips (6), is a

grant by the state, of the exclusive privilege of making, using,

and vending, and authorizing others to make, use, and vend, an

invention.^

(a) Art. 1, sec. 8.

(6) The Laic of PatenU for Inventions, p. 2.

^ Invention in the sense of patent law is the finding out, contriving, de-

vising, or creating soniething new and nsel'ul, which did not exist before, by
an operation of the intellect. New York v. Ransom, 1 Fish. 252; S. C. 2;{

How. 487; Potter v. Whitney, 3 Fish. 77; S. C. 1 Lowell, 87. Discovery is

synonymous with invention. Ex parte John F. Kemper, Cranch Pat. Dec. 89.

A discovery that merely brings to light something that existed before, but

was not known, is not the subject for a patent; there must be the contrivance

or production of what did not exist before. Kv parte John F. Kemper, supra.

Articles that are new and useful, although the embodiment and adaptation

of old appliances, are patentable, notwithstanding the old article could have

been easily altered. Crandal v. Walters, 21 O. G. 945; S. C. 9 Fed. 659. If

an article is new and useful, the fact that no mechanic ever made it is a suf-
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The first act of Congress on this subject was passed April 10th,

1790, and it authorized the Secretary of State, the Secretary at

War, and the Attorney-General, or any two of them, to grant

patents for such new inventions and discoveries as they should

deem sufficiently useful and important. That act extended the

privilege equally to aliens, and the board exercised the power

of refusing patents for want of novelty or utility. This acb was

ficient answer to the suggestion that it did not require invention. Dederick
V. Cassell, 20 O. G. 1233; S. C. 9 Fed. 306. A new idea, even though en-
grafted upon an old invention, if distinct from the conception that preceded
it, is patentable. Heald v. Rice, 104 U. S. 737; S. C. 21 O. G. 1443. The
instrumentality contrivance, or machinery through whose agency results are
effected, are subjects of patent, not the purposes or results. Ex parte Mer-
rill, 1 McArthur, 301; S. C. 5 O. G. 120. To make an invention patentable
it must be both new and useful; it matters not hownew it may be, if it is not
useful, or how useful unless new. Matthews v. Skates, 1 Fish. 602; Eddy v.

Dennis, 95 U. S. 560; Densmore v. Schofield, 102 U. S. 375; Packing Corn-
pan 3' Cases, 105 U. S. 566. If novel and useful, it is patentable. Brufl v.

Ives, 14 Blatch. 198; Elizabeth v. Pavement Company, 97 U. S. 126; Stow v.

Chicago, 104 U. S. 547.

The principle or essential character of an invention involves two elements.
1st. The object obtained. 2d. The means by which it is obtained. If either
of these be new, it may be the subject of a patent. "Wilton v. R. R. Co., 2
Whart. Dig. 359; Batten v. Clayton, 2 Id. 363. If the invention is substan-
tially different from anything before known in its mode of operation, it is

new. Lowell v. Lewis, 1 Mason, 182; Ex parte Barton, 1 O. G. 329; Parker
V. Hadfield, 4 McLean, 61. There must be invention, therefore, if it is not
the work of the inventive faculty at all, and did not require the use of such
facultv to produce it, the patent is void, as there was no invention. Carter
V. Messenger, 11 Blatch. 34; Wood Paper Co. v. Heft, S. C. 8 Wall. 333; Dun-
bar V. Myers, 94 U. S. 187; Guidet v. Brooklyn, 105 U. S. 550; Atlantic
Works V. Brady, 23 O. G. 1330; 107 U. S. 190. In Collar Company v. Van
Dusen, 33 Wallace, 530, it was held that new articles of commerce are not
patentable as new manufactures unless it appears in the given case that the
new article involved the exercise of invention or discovery beyond what was
necessary to construct the apparatus for its manufacture. Reported also S. C.

10 Blatch. 109; 5 Fish. 597. See the Wood Paper Patent, 23 Wall. 566; S. C.

6 Blatch. 27.

Even though an invention differs from prior ones, it will not, in the ab-
sence of inventive power, be patentable, Phillips v. Detroit, 17 O. G. 191.

If the article is old but requires 'invention to adapt it to a new process, it

is patentable. Yale Lock Manuf Co. v. Norwich National Bank, 1^ Blatch.

123; S. C. 6 Fed. 377. In Seymour v. Osborne, 11 Wall. 516, it was held

that changes in the construction and operation of an old machine so as

to adJipt it to a new and valued use which the old machine had not are pat-

entable, and may consist either in a material modification of old devices or

in a new and useful combination of the several parts of the old machine.
As to the effect of a slight change of a known machine. Turrell v. 111. Cent.

R. Co,, 3 Fish. 330. A contrivance requiring no inventive power is not
patental)le. Brown v. Guild, 23 Wall. 181; 7 O. G. 739. And mere substi-

tution will not increase its patentable value. Terhune v. Phillips, 99 U. S.

592; Stow v. Chicago, 104 U. S. 547. Yet if such substitution involves new
modes or develops new uses or jiroperties there may be an invention, or it

may require contrivance. Shuter v. Davis, 16 Fed, 564; 24 0. G. 3<)5; Good-
year D. V. Co. V. Willis, 7 O. G. 41; Washing Machine Co. v. Lincoln, 4 Fish.

379.
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repealed aud a new act passed on the 21st February, 1793. It

condned patents to citizens of the United States, and they were

to be granted by the Secretary of State, subject to the revision of

the Attorney- General. The act gave no power to the Secretary

of State to refuse a patent for want of novelty or usefulness, and

the granting of the patent became a mere ministerial duty. Tlie

privilege of suing out a patent was, b'J^the act of 17th April, 18(H),

extended to aliens, of two years' residence in the United States.

The act of July 13th, 1832, only required the alien to be a resi-

dent at th(9 time of the application, and who should have declared

his intention, according to law, to become a citizen.

But as every person was entitled to take out a patent, on com-

plying with the prescribed terms, without any material inquiry,

at least at the patent office, respecting the usefulness and im-

portance of the invention or improvement, a great many worth-

less and fraudulent patents were issued, and the value of the

privilege was degraded and in a great degree destroyed (a). It

became necessary to give a new organization to the patent office,

and to elevate its character, and confer upon it more efficiei.t

power. This was done by the act of Congress of July 4tb, 183f),

ch. 357, which repealed all former laws on the subject, and re-

enacted the patent system with essential improvements.

A patent office is now attached to the department of state, and

a commissioner of patents appointed.* Applications for patents

are to be made in writing to the commissioner, by any person

having discovered or invented any new and useful art, machine,

manufacture (6), or composition of matter, or any new and use-

fa) It was stated, in an able report made by a committee of the Senate of
the U. S. on the 28th April, 1836, (and who introduced a new bill on the
subject,) that the whole number of patents issued at the patent oiBce, under
the laws of the United States, up to March iUst, 1836, amounted to 9731,

being more than double the number issued either in England or France,
during that period.

(h) The English statute of James I., was confined to the word vnmufacUt re.

and that, said Lord Ch. J. Abbott, in the case of tlie A7n// v. Wheeler, (2 li.

<fc yl/rf. 349,) has ])een generally understood to denote, either a thing made
which is useful for its own sake and vendible as such, as a medicine, a stove,

a telescope; or to mean an engine or instrument, or some part thereof to be
employed either in the making of Sf»me previously known article, or in som(>

other useful purpose, as/i stocking frame, or a steam engine for raising water
from mines. The French law extends to everv'^ invention or discovery, and

^ See Statute, revised July 8th, 1870. ch. 230 (16 Stats. 198), to which the

reader is referred. Under sec. 40, an alien, resident in the United States for

one year preceding, may have the rights of a citizen with respect to patents,

if he has made oath of intention to become a citizen.

30 VOL. IT. KENT. 465
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fill improvement ou any art, macbine, manufacture or composi-

tion of matter, not known or used by otbers before bis discovery

or invention tbereof, and not at tbe time of bis application for a

})atent in public use or on sale, witb bis consent or allowance, as

Ibe inventor or discoverer. Tbe applicant must deliver a written

description of bis invention or discovery, and of tbe manner and

process of making, constructing, ^sing, and compounding tbe

same in full, clear, and exact terms, avoiding unnecessary pro-

lixity, so as to enable any person skilled in tbe art or science to

wbicb it appertains, or is most nearly connected, to make, con-

struct, compound, and use tbe same; and be must, in tbe case of

a macbine, fully explain tbe principle and tbe application of it,

by wbicb it may be distinguisbed from otber inventions; and be

must particularly specify tbe part, improvement, or combination,

wbicb be claims as bis own invention or discovery (a).

\
* 367] He must accompany *tbe same witb drawings and written

references, wbere tbe nature of tbe case admits of draw-

ings, or specimens of ingredients, and of tbe composition of mat-

ter sufficient in quantity for tbe purpose of experiment, wbere tbe

invention or discovery is of a composition of matter. He must

likewise furnisb a model of bis invention in cases wbicb admit of

representation by model. Tbe applicant is also to make oatb, or

affirmation, tbat be believes be is tbe original and first inventor

or discoverer of tbe art, macbine, composition, or improvement

for wbicb be solicits a patent, and tbat be does not know or be-

lieve tbat tbe same was ever before known or used, and be must

further state of wbat country be is a citizen.

On filing tbe application, description, and specification, tbe

commissioner of patents is to examine tbe alleged new inven-

in any kind of industry; and yet the practical construction of the English,

French, and American law, in regard to the kinds of inventions that are

l)atentable, is substantially the same.

(//) The principle of a machine, in reference to the patent law, means the

modm operandi, the peculiar device or manner in the structure of the machine
uf producing any given effect, and so far a principle, if new in its applica-

Jion t-o a useful purpose, may be patentable. Story, J., in Barrett v. Hall. 1

}famn. 470. Woodcock v. Parker, 1 GalliHon, 4:{8. Whiteraore r. Cutter, Ih.

178. Earl r. Sayer, 4 Mason, 1. Lowell v. Lewis. 1 3Ioson, 187. Buller,

J., in lioulton v. Bull, 2 H. Blacks. 48(). 495. A uqw composition oC known
materials, or a new combination of existing machinery producing a new and
useful result, may be patentable. Boville r. Moore, Dar. Pat. (\isrs, 'A61.

Story. J., in Moody v. Fiske, 2 3fason, ll'l. Lord Eldon, in Hill v. Thomp-
.son, 3 Mcrimle, (>'2J), (JIU). Thomp.sou, J., in Reynolds f. Sheldon, C. C. U.

S. for Connecticut, September, 1838.
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tioii or discovery, and if it appears to him that the applicant was

not the original and first inventor or discoverer thereof; or that

any part of what he claims as such, had before been invented, or

discovered, or patented, or described in any printed publication

in this or any foreign country; or that the description is defec-

tive and insufficient, he is to notify the same to the applicant, so

as to enable him to remove the objections if he be able. But if

the same does not so appear to the secretary, and that it had not

been previously in public use, or on sale with the applicant's con-

sent, and he shall deem the same to be sufficiently useful and

important, he is then to issue a patent in the name of the United

States to the applicant, his heirs, executors, administrators, or as-

signs, for the exclusive right of making, using, and vending the

same for a term not exceeding fourteen years. The patent may,

in special cases, and in the discretion of the board of commis-

si<mers. bo renewed and extended to the further term of seven

years. If the application be rejected, and the applicant persists

in his claim, he is to make his oath or affirmation anew, and if

the specitication and claim be not so modified as to remove the

objection, the applicant may appeal to a board of three exam-

iners to be appointed by the secretary of state, and the commis-

sioner of patents is to be governed by their decision.^

•'* Knowledge of prior inventions is presumed in law. Silsby ?-. Foot, 2
Blatoli. 260. A patentee must be an inventor, not an importer, therefore, he
cannot obtain a patent for an article invented and used in a foreign country.
Thompson i). Haight, 1 U. S. L. J. 582. A prior inventor has a right.to say
that no one is entitled to a patent for it, ev^n though lie has not perceived
all its advantages. Kichardson v. Lockwood, 6 Fish. i'A. If the prior in-

vention lias been in use, or described in some public book prior to the sup-
posed discovery the patent is void. Sewall v. Jones, 91 U. S. 171; Evans o.

llettick, 7 Wheat. 4r>;j; Evans v. Eaton, 3 Wheat. 454. If an invention has
been in the public use fbr more than two \iears and the seccnd application is

not made for the same invention as the first the patent will be void. Kich
r. Lippincott. 2 Fish. 1. No time is prescribed by the statute within which
a patent must be applied for after the invention is perfected, if it has not
been in public use or ou sale or abandoned to the public, no lapse of time
will bar or affect the application or the patent. Wood r. Cleveland Rolling
^lill, 4 Fish. 550; Russell Manuf. Co. v. Mallory, 5 Fish. 632. Public use for

more than two years before application renders it void. Worlev v. Tobacco
Co., 104 U. S. 340; Egbert v. Lip]iman, 104 U. S. 333; Bates v. Coe, 98 U. S.

31; Clark P. H. Co. r. Ferguson, 17 Fed. 79; New York v. Ransom, 23 How,
487. In the reissuing of a patent the two years is computed from the date
of the original application and not from the reissue. Shaw r. Calwell Lead
Co., 11 Fed. 711. If the invention has been in public use or on sale fbr two
years even without the inventor's assent it will be defeated. Kelcher v. Dar-
ling. 14 (). G. f 73; Egbert v. Lippman, 14 O. G. 822, 104 U. S. 333: but .see

Cainpliell r. New York, 20 O. G. 1817. Mere prior knowledge without use
will not defeat the patent. Searls v. Bonton, 21 O. G. 1784. The allowing
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If the applicant be a citizen, or an alien of one year's resi-

dence, he is to pay to the treasury of the United States, $30; and

if a British subject, $500; and all other applicants, $800. The

orignal and true inventor is not to be deprived of the right to a

patent for his invention, by reason of his having pre »riously taken

out letters patent therefor in a foreign country, and the same having

been published at any time within six months next preceding

the filing of his specification and drawing (a). The executors

and administrators of persons dying before a patent be taken

out, may apply and take it out in trust for the heirs or devisees,

on due compliance with the terms of the statute. Patents are

assignable, and may be granted in whole or in part by writing to be

recorded in the patent ofl&ce.^ If invalid by reason of defective

(n) By act of Congress of March 3(1, 18:^9, ch. 88, sect. 6, this restriction

was removed, and it was declared that no person is to be debarred from re-

ceiving a patent for any invention or discovery, by reason that tlie same was
patented in a foreign country more than six months before, if the same has

the invention to be used by persons generally, either with or without com-
pensation is a public use. Elizabeth r. Pavement Co., 97 U. S. 126. For
distinctions between a use by the public and an experimental public use,

see Locomotive Truck Co. v. Railroad Co., O. G. 924; American Whip Co.

r. Hampden Co., 4 Fed. 536. It may bo tested in public when a private ex-

periment would not do. Campbell v. New York, 20 O. G. 1817. A mere
experimental use will not aflect the inventor. Elizabeth v. Pavement Co.,

97 U. S. 126; see. also, Jennings v. Pierce, 15 Blatchf. 42. If the two years

previous user was for its trial and there was subsequently a change in the

article there will be no forfeiture of rights. Sewall v. Jones, 91 U. S. 171;

Pitts r. Hall, 2 Blatch. 229; Emery v. Cavanaugh, 17 Fed. 242. And see

Campbell v. New York, 1 L. K. A. 48; aud the note thereto as to prior u.se,

&c., of a patent.
* Tlie inventor has a right to assign his design or invention before taking

out letters patent and the assignee has a title thereto and may patent the

same and will also be entitled to the renewal unless the deed of assignment
shows a contrary intenlion. Hendrie v. Sayles, 98 U. S. 546; and see Gay lor

r. Wilder, 10 How. 477; see opinion of Mr. Justice Clifford. An assignment
of an existing patent will not pass the right to future extension unless ex-

pressly declared. Case r. Redlield, 4 McLean, 526; AVetherill v. Zinc Co., 9

Phila. 385; Brooks v. Bicknell, 4 McLean, 64. The words "to the full end
of the term for which letters patent are or may be granted, all his property

and estate, whatsoever and wheresoever, of every kind anddescripti(>n," will

pass such right. Railroad Co. v. Trimble, 10 Wall. 367; Phelps v. Comstock,

4, McLean, 353; see, further, Clum v. Brewer, 2 Curt. 506. A licensee has no

right of action in his own name for an infringement of a patent. Suydam
r. Day, 2 Blatchf. 20: Gaylor v. Wilder, 10 How. 477, the action should be

brought in the patentee's name for the licensee's use. (ioodyear r. McIUir-

ney, 3 Blatch. 32; Goodyear v. Bishop, 2 Fish. 96. An assignee has his right

of action in his own name ])y force of the statute. It exists in two cases

on\y, first, in assignments of the whole interest; or, secontf, of the whole in-

terest in some particular district. Suydam r. Day, 2 l>latch. 20; Tyler r.

Trul, 6 Cranch, 324. An action for an infringement made after assignment
must be in the assignee's name. Herbert v. Adams, 4 Mason, 15.
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Kpecifications, or by claiming too much, the patent may be sur-

rendered, and a new patent taken oat for the unexpired perio(i,

provided the error did not arise from any fraudulent intention.

If the patentee be an alien, he forfeits his exclusive right, if he

fails for eighteen months from the date of the patent, to continue

on sale to the public, on reasonable terms, the invention or dis-

covery by the patent. The patentee does not lose his patent

if it satisfactorily appears to the court, that at the time of his

application, he believed himself to be the first inventor or

discoverer of the thing patented, though the invention or discov-

ery, or any part thereof, had been before known or used in a for-

eign country; provided it does not appear that the same, or any

substantial part thereof, had before been patented or described

in any printed publication (a).^

These are the principal existing statute provisions on the sub-

ject, and though the act of Congress of 1836, has made consider-

able alterations in the pre-existing laws, respecting the organiza-

tion of the patent office, and the limitations on the granting of

patents, yet the essential and established doctrines concerning

patents, heretofore declared in the decisions of the courts, remain

unaffected. The act of 1793 declared, that simply changing the

form, or the proportions of any machine or composition of matter

in any degree, was not a discovery. And also that the person

who had discovered an improvement in the principle of any ma-

chine, or in the process of any composition of matter, might ob-

tain a patent for such improvement, but that he could not thereby

make, use, or vend the original discovery, nor could the first in-

ventor use the improvement. These declaratory provisions are

omitted in the law of 1836, and I presume the construction was

considered to be necessarily the same without the provision.

In an age distinguished for an active and ardent spirit of im-

provement in the arts of agriculture and manufactures,

and in the machinery of every kind applied *to their [ *368 ]

use, the doctrine of patent rights has attracted much

not been introduced into public and common use in the United States, jirior

to the application.

(a) Act of Congress, July 4, 1836, ch. 357.
' The statutes do not protect the patentee's rights out of the jurisdictioa

of the states. Browu v. Duchesne, 19 How. 183.
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discussion, and become a subject of deep interest, both here and

in Europe (a).

The courts of the United States have exclusive jurisdiction over

the question of damages for the infringement of patent rights, and

exchisive authority to declare a patent void (b). It has been ad-

j[udged in the federal courts, that the first inventor, who has re-

duced his invention first to practice, and put it to some real and

beneficial use, however limited in extent, is entitled to a priority

of the patent right; and a subsequent inventor cannot sustain his

claim, although he be an original inventor, and has obtained the

first patent. The law, in such case, cannot give the whole patent

-

right to each inventor, even if each be equally entitled to the

merit of being an original and independent inventor; and it, there-

fore, adopts the maxim, qui prior est in tempore^ potior est in jure.

If the patentee be not the first, or original inventor, in reference

to all the world, he is not entitled to a patent, even though he had

• (a) Patents are no doubt procured in many cases tor frivolous and useless

alterations in articles, implements, and machines in common use, under the
name of improvements; and the abuses arising from the facility in suing out
patents, and provoking litigation, were painted in glowing colours by the

district judge at New York, in Thompson v. Haight: {U. .b'. Law Journal, vol.

i. p. 5G3, ) and yet the collection of models and machines in the patent office,

relating to every possible subject, constitutes a singularly curious museum of

the arts, and one strongly illustrative of the inventive and enterprising genius
of our countrymen. The act of Congress ol July 4th, 18:J6, ch. 3.17, sect. 20.

gjive authority and facility to the classification and arrangement in rooms
and galleries, for a beneficial and favorable display of the unpatented models
and specimens of compositions, and of fabrics and other manufactures and
works of art and machines, and implements relating to agriculture deposited
in the ofl&ce.

On the morning of the 15th of December, 1836, the building at the city of
Washington, containing the general postoffice, the city postoffice, and the

patent office, was destroyed by fire, and all the machines and other materials

and matter in the patent office were consumed. The loss of the patent office

and all its contents, was a national calamity; and to repair it as tar as possi-

ble, the act of 3d March, 1837, ch. 45, provided for the recording anew of

patents, and assignments of patents recorded, prior to the 15th December,
183G, and for issuing new patents for those destroyed. Duplicates of the most
interesting models destroyed were to be procured by the officers of the patent

office at an expense not exceeding $100,000.

{h) Act of Congress, 2Ut February, 1793, ch. 11, sec. 6, 10. Act of Congreas,

11th April, 1800, ch. 25, sec. 3. Act of Congress, I'yth Fehruari/, 18H). ch. 19.

Act of Congress, ith Juty, 183G, sec. 16, 17. Parsons v. Barnard, 7 Johns. Krp.

144. Supra, vol. i p. 303. But in Burrall v. Jewett, 2 Paige^s Hep. 134, the

court of chancery, in New York, sustained jurisdiction in the case of a ])atent,

by investigating the merits ot a patent claim, and by ordering a contract iu

relation to the sale of a patent right to be rescinded, as being founded in mis-

take. It was considered, in the last ca.se, that the jurisdiction of the circuit

courts of the United States, in respect to i)atetits, under the Act of Congress,

15th February, 1819, was not exclusive, except to the extent mentioned iu

the text.
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no kaowledge of the previous use, or previous descrip-

tiou of the *iuveation, in any printed publication, for the [
* 369 J

hivv presumes he may have known it (a). If the first

inventor has suffered his invention to go into public use, or to be

publicly sold for use, before taking out a patent, the better opin-

ion, and the weight of authority is, that he cannot afterwards re-

t?ume the invention, and hold the patent. This voluntary act, or

acquiescence in the public sale or use, is an abandonment of his

right, for it creates a disability to comply with the terms and con-

ditions of the patent law. It would be unreasonable and injuri-

ous for a person to be permitted to lie by, and suffer his invention

or improvement to go into use, and expensive undertakings to be

assumed, and machinery constructed for the application of that

invention, and then sue out a patent and arrest all such proceed-

ings. The just inference from such delay is, that he has made an

abandonment or surrender of his discovery to the public; and a

similar construction has been put upon the English statute of

monopolies (6). The use or knowledge of the invention, prior

to t\ie application for a patent, will not affect the right of the in-

ventor, provided that knowledge was surreptitiously obtained and

communicated to the public, and there be no acquiescence in the

public use by the inventor, and he immediately asserts his right (c).

(a) Woodcock v. Parker. 1 Gall. Rep. 438. Bedford v. Hunt, 1 ^Tason's Rep.

,302. Evans r. Eaton, 3 Wheaton, 454. 1 Peters^ Cir. Rep. 322, S. C. Reut-

gen V. Kanowrs, 1 Wash. Cir. Rep. 168. Dawson v. Pollen, 2 I hid. 311.

Shaw V. Cooper, 7 Peters' U. S. Rep. 292. Whitney v. Emmett, 1 Baldivin's

a a U. S. Rep. 303.

{h) Whittemore w. Cotter, 1 Gall. Rep. 478. Thompson v. Haight, U. H.

Law Journal, vol. 1. p. 563. Morris?'. Huntington, 1 Paine' s Rep. 348. Melius i;.

Silsbee, 4 3Iaso)i's Rep. 108. Pennock and Sellers v. Dialogue, 2 Peters' Sup.

0. Rep. 1. Grey v. James, 1 Peters' Cir. Rep. 394. Wood v. Zimmer, 1 Holt's

N. P. Rep. 58. If the first inventor keeps his invention a secret, or does not

put it in practice, until another person makes the same invention and ob-

tains a patent for it, the patent is valid and will prevail. Dolland's case, cited

by Buller, J., in 2 IT. Blacks. 487. It is the first inventor, who has put the

invention in practice, and fie only, that is entitled to a patent. Story, J., iu

Bedford r. Hunt, 1 Mason, 304. The English statute of monopolies, and the

French law according to M. Renouard, confine the patent to inventions not

in use at the tinu of thepalent. The act of Congress of 1 836, is more large and
liberal, and it only requires the invention to be new at the time of the invention

and not in use at the time of the application for the patent. The French doc-

trine on this point is unreasonable, for according to that doctrine, even a con-

fidential disclosure of the invention prior to a patent, or the public have
acquired the knowledge of it by other means, they are not bound aftijrwardK

to buy the secret, though a subsequent patent be obtained, for it is no longer

a novelty. Renouard' s Traite des Brevet d' Invention, p. 170, edit. Paris, 1825.

(c) Shaw V. Cooper, 7 Peteis' U. S. R. 292.
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Bat after the patent has been obtained, any disuse of it by the
patentee, unless be be an alien, within the fourteen years, is not,
of itself, an abandonment of his right (a). It has been a point of
some discussion and difficulty, to determine to what extent an in-

vention must be useful, to render it the subject of a patent. This
will, as a matter of fact, depend upon the circumstances of each
case. It must be, to a certain degree, beneficial to the community,
and not injurious, or frivolous, or insignificant (b).^

The act of Congress has described in substance, the

[
* 370 ] requisite *parts of a valid specification of the discovery

;

and yet the defects of the specification is one great source
of a vexatious and perplexing litigation in our own, as well as in
the English courts. The act of Congress requires drawings with
written references, to be annexed to the specification, when the
nature of the case admits of them; a»d when so annexed, they
become part of the specification, and give certainty to the descrip-
tion, and may help and make good a specification which would
otherwise be defective (c). In the present improved state of the
arts, it is often a question of intrinsic difficulty, especially in
cases of the invention of minute additions to complicated ma-
chinery, to decide whether one machine operates upon the same
principle as another, and whether that which is stated to be an
improvement, be really new and useful (d). The material point
of inquiry generally is, not whether the same elements of motion,
and, in some particulars, the same manner of operation, and the
same component parts are used, but whether the given effect be
produced substantially by the same mode of operation, and the
same combination of powers, in both machines. Mere colourable
differences, or slight improvements, cannot shake the right of the
original inventor (e). If a machine produce several different ef-

{n) Gray and Osgood v. James, 1 Peters^ C. C. R. 403.
{h) Lowell <;. Lewis, 1 Mason's Rep. 182. Bedford v. Hunt, Ih. 302. Lnn«^-

don V. De Groot, 1 Paine's Rep. 203. Evans v. Eaton, 1 Petem' Cir. RcprA'i2
w) Earle u Sawyer, 4 Mason''s Rep. \.

{(l) The cases of Hill v. Thompson, 8 Taunt. Rep. 375, and Evans r. Eaton
7 Wheaton, 35G, may be selected as samples ot tlie intricacy and suhtletv ol'
8iuh investigations. Mr. Phillips terms the patent law branch of our jilris-
prudence, the metaphysics of the law. The heavy tax imposed, in England,
on taking out a patent, and the difliculty of protecting and enforcing patent
rights, and the distresjsing litigations which so frequently attend thcTn, have
c-ontributed very much to lessen their value, and to repress the .stimulus
which patent ]>rivileges were intended to give to the cause of .science.

{e) It is laid down as a general rule, that where two machiues ore subatan'
* See notes 3 and 5, ante.
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fects by a particular conHtructiou of machinory, and those effect a

are produced in the same way in another machine, and a new effect

added, the inventor of the latter cannot entitle himself to a patent

for the whole machine. He is entitled to a patent for no more than

his improvement. And if the inventor of an improve-

ment obtain a patent for the whole *machine, or mix up [
* 371

]

the new and the old discoveries together, or incorporate,

in his specification, inventions neither novel, nor his own; thn

patent being broader and more extensive than the invention, an<l

claiming thereby things, which are the property or the invention

of others, is absolutely and totally void (a). The invention must

be substantially new in its structure and mode of operation, and

the specification must point out the new improvement of the

tiaUy the same, and operate in the same manner, to produce the same result,

tlicy mu.st be iu principle the same, though there be a formal variation.

Washington, J., in Gray v. James, 1 Peters'' C. C. R. 396, and see the late

English cases of the King v. Fussell, the King r. Lister, the King v. Daniell,
and Brunton v. Hawkes, cited in Phillips on the Law of Patents, 128— 133.

(a) Brunton v. Hawkes, 4 B. & Aid. 540 Stanley v. Hewett. Circuit Court
U. S., for the Southern District of Neio York, November, 183."). Lowell v. Lewis,
1 Mason, 189. Moody v. Fiske, 2 Ih. 112, The King?-. Ellice. Dav. Pot. Cos.

144. The American decisions uphold the patent in many ca.ses in which it

would be void under the English law, because in the American patents the
specification can be resorted to for a construction ot the title, and relieve the
difficulty arising from the defective description in the patent. The specifi-

cation is part of the patent. Story, J., in 1 Mason, All. Phillips on the Law
of Patents, p. 223—231. Nor is the French law as strict and severe on this

point as the English, for if the specification be too broad or defective, it does
not vitiate the whole patent. It is only void pro tanto. Nor if the process,

claimed by the patentee, fails in one point, does it fail inioto. M. Perpigna,
in his treatise on the French patent law, boasts in these respects of the su-

periority of the French law. See his treatise at large, p. G7—73, in vol. iv.

of the Law Library, edited by Sergeant & Lowber, Philadelphia, 1834. It is

a clear and copious Avork, and ^vell written in the English language by the
author, who is a " Barrister in the royal court of Paris.'' He says he was
induced to undertake the work in English, at the solicitation of his English
and American clients. Though a patent be to() broad in its general terms,
it may be limited by a disclaimer to any thing belbre known or used, and by
showing the thing intended to be ])atented. Whitnev v. Emmett, 1 Bald-
win, C. C. U. S. liep. 303. The English act of 5 and G Wm. IV.. c. 83, allows
the patentee to enter a disclaimer of any part of the title or specitication, so

as to vsave the loss of his patent. But the American act of 1836, makes a
more effectual provision by allowing a surrender of the defective patent, and
taking out a new one for the unexpired part of the term. So the act of 3d
March, 1837, ch. 34, sect. 7 and 9, declares, that if the specification be too
broad, and the patentee claims beyond bis original invention, he may dis-

claim by writing duly attested and recorded, the excess in the specification,!

and such disclaimer shall be considered as part of the specitication to the ex-
tent of his interest in the patent. And if the exct'ssive specification did not
arise from wilful default or fraud, the claim shall be good to the extent of
the invention, if it be of a material and substantial part of the thing.
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j'Htentee, so as to show in what the improvemeDt consists (a). If

the patentee has made a combination which is new and useful,

though the parts of the machine, when separate, and not in com-
bination, were in common use before, he is entitled to his patent.

The law has no regard to the process of mind by which the in-

vention was accomplished, whether the discovery be by accident,

<.r by sudden, or by long and laborious thought (6).°

(a) Woodcock v. Parker, 1 Gal Rep. 438. Whittemore v. Cutter, Ibid. 478.
Odiorne v. Winkley, 2 Ibid. 51. Lowell v. Lewis, 1 iMason's Rep. 182. Evans r.

Eaton, 7 Wheafon, 356. Dixon v. Moyer, 4 Wca^lt. Cir. Rep. 68.

(b) Earle v. Sawyer, 4 iMoson^s Rep. 1. Walker v. Congreve, cited in Pliil-

lips on the Law of Patents, p. 127, from the Rep. of Arts, 2d series, vol. xxix
p. 311.

* If the defendant's machine is substantially like the patentee's, it will be
an infringement. Waterbury Brass Co. v. New York Brass Co.. 3 Fish. 4."

;

Greer v. Castle, 24 O G. 1176. If the patentee's ideas appear in any roin<.

shape or appearance it will be held an infringement. Potter p. Wilson, i*

Fish. 102; Hyndraan v. Boots, 97 U. S. 224. Unless there is such a varia-
tion as will constitute a new discovery, there will be an infringement. Car-
ter V. Bak/ir, 4 Fish. 404; Rich v. Lippincott, 2 Fish. 1; Foss r. Herbert, 2
Fish. 31. An imperfect infringement is an infringement. Union Paper Bag
Co. V. Binney, 5 Fish. 166. An infringement may occur without knowir.g
that there was a. patent. Matthews r. Skates, 1 F:sh. 602; Parker v. Howarth.
4 McLean, 370. The splitting a patented invention in two and making two
articles, is an infringment. Baldwin v. Bernard. 5 Fi.sh. 75. The question
is, whether the one is an intringement of the other, and thequestion of quality
and merits of the articles does not appear. Howe v. Abbott, 2 Storv. 1})0:

Forbes v. Barstow Stove Co., 2 Cliff. 379; Yale Manuf. Co. v. North, 3 Fish.
279. If one machine is made in principle like another, although different in

form, it will be deemed the same in substance. Sickles v. Borden, 3 Blatch.
535. A mere change in the form of construction is not a substantial change.
Le Roy v. Tatham, 2 Blatch. 474; Whiteley r. Kirby, 11 Wallace, 678:
Lull V. Clark, 17 Fed. 456. If the form is of the essence of the invention,
difference in form is no infringement, although for precisely the same olyect.

Werner v. King, 96 tJ. S. 218. As to what is an infringment, and the dif-

ferent ways it may occur, see Haselden v. Ogden, 3 Fish. 378; Waterbury
Brass Co. v. New York Brass Co., 3 Fish. 43; Greer v. Castle, 24 O. G. 1176;
Winans v. Deumead, 15 How. 330; Potter v. Wilson, 2 Fish. 102; Decker jj.

Griffith, 10 Blatch. 343; Decker v. Grote, 6 Fish. 143; Singer v. Walmsley,
1 Fish. 558; Imlay v. Railroad Co., 1 Fish. 340; Parker v. Styles, 5 Mc-
Lean, 44; Carter v. Baker, 4 Fish. 404; Rich r. Lippincott, 2 Fish. 1; Foss r.

Herbert, 2 Fish. 31; Brooks v. Berknell, 3 McLean, 250; l*arker u. Hulme,
1 Fish. 44 ; Whittemore v. Cutter, 1 Gallis, 429 ; Union Paper Bag v.

Binney, 5 Fish. 166 ; Hawes v. Gage, 5 O. G. 494 ; Boston E. F. Co. v.

Rubber Thread Co., 1 Holmes, 372 ; American Pin Co. v. Oakville Co., 3
Blatch. 190; Rubber C. H. T. Co. r. Welling, 97 U. S. 7 ; Know v. Gt.
Western Q. Mining Co., 6 Saw. 430 ; Consolidated Fruit Jar Co. v. Wright,
94 U. S. 92 ; Page v. Ferry, 11 Fi.sh. 298 ; Mattliews v. Skates, 1 Fish. 602;
Parker v. Haworth, 4 McLean, 370, In order to arrive at wliat is an in-

fringment, the test must bo applied; is it the result of mechanical skill or

hilM)r, or is it the result of the mind, genius or invention? he Roy v. Tat-
ham, 2 Blatch. 474; Ren wick r. Pond, 5 Fish. 569; Birdsell r. McDonald,
6 O. G. 682: Gibson v. Harris. 1 Jilalch. 167. He, who sells the lliing

patented, as agent for another, is an infringer. Poltt-r r. Crowell, .'» Fish.

112 ; Morse v. Davis. 5 Blatch. 40. And he who sells on commissioD.
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The English decision-s under their patent law are essentially

the same. The statutes of monopolies of 2lJa. I., ch. 3, contains

the provision under which patents for the term of fourteen years,

for new and useful inventions, are granted. It does not contine

the privilege to British subjects. It applies to " the true and

first inventor of any manner of new manufactures within the

realm, which others at the time of granting the patent did not

use ;" and it has been deemed sufficient to entitle the party to

a patent, that his invention was neiv in England, and that it was

immaterial whether the patentee acquired the discovery by study

or travel, or only introduced what was invented abroad.

The policy of the law equally answered in *either case(a). [ *372]

It is allowed in England, as it is with us, to take out a

patent for an addition or improvement in any former invention or

machine (6). But the invention must be new and useful, and the

specification intelligible, and accurately describe it; and if it covers

more than is actually new and useful, it destroys the patent, even

to the extent to which it might otherwise have been supported;

and a patent vras declared void, because it extended to a whole

watch, when the invention was of a particular movement only (c).

(a) Edgeberry v. Stephens, 2 Salk. Rep. 447. Darcy v. Allen, Noi/, 182,

183. Lewis r. Marling, 1 Lloyd & Wchhy^s Rep. 28. 4 Carr d- Payne, 52.

10 Barnw. & Cress. 22, S. C. If we were to judge from the language of the
statute of James, and from the construction given to it by Lord Coke him-
self, :} Inst. 184. (and he was chairman of the committee in the house of

commons which reported the bill,j the patentee himself must have been the
true and first inventor and there would seem to be no foundation for the
opinion of Lord Holt, in Edgebury v. Stephens. But the modern received
doctrine is in couibrmity with the decision of Lord Holt, Sturz v. De la

Rue, o Russ('U.''s Rep. 322. And this is the sense of the English law, as un-
derstood by Mr. Justice Story, in Earle v. Sawyer, 4 3fason\s Rep. 8 ; though
it was admitted, that the law in the United States was different, and re-

quired the patentee to be absolutely the first inventor of the machine, in its

simple, or in its combined character. But the act of Congress of 1836, (as

see supra,) does not make the ])atent void in all cases, though the thing pat-

ented, or some part thereof, had been before known or used in some foreign

country. The severity of the former statute is somewhat mitigated by the
last act, which only requires the belief of the patentee, that he was tlie first

inventor or discoverer, and that no substantial part of the invention had
before been patented or described in any printed publication.

[h) Morris u. Branson, cited in 2 7/. Blacks. Rep. 489. Boulton r. Bull,
Ibid, 463. Hornblower v. Boulton, 8 Term Rep. 95.

(c) Hill V. Thompson, 8 Taunt. Rep. 375. 3 3Ierivale^s Rep. 629. Jessop's

Steiger r. Heidelberger, 18 Blatch. 426, 4 Fed. 455. The person who con-
structs, although employed by another. Bryce v. Torr, 3 McLean, 582. And
those who own, or are interested in the making, using, or selling the in-

fringed article. United Nickel Co. v. Worthingtou, 23 O. G. 939.
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The holder of a defective patent, may surreoder it to the depart-

ment of state and obtain a new one, which being a continuation

of the first, shall have relation to the emanation of the first, and

the rights of the patentee be ascertained by the law under which

the original application was made (a). In no case can a pat-

entee, by taking out a new patent for the same invention, or by

any other means, prolong his exclusive right beyond the limita-

tion annexed to the first patent (6).

A patent right is personal property, and is assignable ; and

the patented article may be seized and sold on execution (c).

In addition to the ordinary remedies by action for violation of

a j)atent right, the party in possession will be protected in the

enjoyment of his right, by injunction, provided he has had ex-

clusive possession of some duration. If the right be doubtful,

the courts of equity will not interfere by injunction, until the

patentee has first established the validity of his patent in a court

of law (d).'" The courts having cognizance of the subject, may

case, cited in 2 H. Blacks. Rep. 489. Brunton v. Hawkes, A B. & Aid. 540
Minter v. Mewer, 1 Nevile & Perry, 595.

(rt) Grant v. Kaymond, 6 Peters^ U. S. Rep. 220. Shaw v. Cooper, 7 Ihid.

292.

(6) Odiorne v. The Amesbury Nail Factory, 2 3Tnson, 28.

(c) Hesse v. Stevenson, 3 B. & Puller, 565. Sawin r. Guild, 1 Gallifioii, 495.

(d) Sullivan v. Redfield, 1 Paine's Rep. 441. Hill v. Thompson. 3 Jferi-

vale^s Rep. 622. Livingston v. Van Ingen, 9 Johns. Rep. 507, 585. The
measure of damages is, in each case, a matter of fact for the discretion of

the jury, under the circumstances; and the better opinion is, that it is not

the legal operation of the verdict, in a case of piracy for making and using

a patented machine, (whatever measure of damages may be given,) to trans-

fer to the defendant the future right to the use or the machine. A verdict

and judgment against a trespasser, for using the machine for one period, is

no bar to a like action for the use in another and subsequent period. Whitte-
more v. Cutter, 1 Gall. Rep. 478. Earle v. Sawyer, 4 dfason^s Rep. 12—11.

The law of patents, in France, is founded on decrees of the constituent as-

rembly of December 31st, 1790, and January 7th, and May 25th, 1791; and it

assures to inventors of discoveries in the arts, foracertain ])eriod. the exclusive

right to make and sell their di.scoveries; and it makes no distinction between
^° As to damages for infringement. The party whose patent is infringed may

either sue in equity for an account of the profits, etc., or in law tor daui-

ages. Cowing v. Rumscy, 4 Fish. 275. In all cases of damages the ques-

tion is what is the actual loss, there cannot be mere speculative, imagin-

ary or fanciful damages. Seymour v. Cormick, 16 How. 480; New York r.

Ransom, 1 Fish. 252; Parker r'. Hulme, Id. 44; Kneass?'. S<'huylkill Bank.
4 Wash. C. C. 9. The rule of damages is the profits which have been derived

to the defendant by the invention over any other mode he had a right to

set up. Serrell v. Collins, 1 Fish. 289; Wilbur v. Beecher, 2 Blatch. 132;

Tilghraan v. Work, 2 Fish. 229. The question of advantage obtained may
also be considered in arriving at the damages. Campbell v. Barclay, 5

Bliss. 179.

As to the limitation of actions for infringement of patents, see Rev.
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award to the amount of treble the actual damages found by the

jury, for making, using, or selling, the thing secured to another

by patent; and all cases arising under the patent laws are made

Frenclinien and foreij^ners, or between residents and non-residents. The
French law admits of three distinct kinds of patents, viz : Patents for in-

ventions, patents for improvements, and patents for importations of foreign

inventions unknown in France. Pvrpigno on (he Frciwh Law of PaimiH. p.

t3;>, .'>G, 47, 8-1. A decree of Napoleon oi 13th of August, 1810, placed pat-

ients for importations on the same footing with patents lor inventions, but
that law is not now in force, and therefore patents for imported inventions

cannot extend beyond the term fixed for the expiration of the privilege in

the foreign country. Ibid. p. 84, 85. The ])atent may l)e taken out fcr five,

ten, or fifteen years, at the option of the patentee, under the charge of a tax

proportioned to the time; and whoever first imports a foreign discovery or

improvement, is entitled to the privilege of an inventor. The patentee must
exhibit a true and accurate specification of the principles, plans, and
models, of his discovery or importation. If he obtains a patent f(»r the same
object in a foreign country, lie forfeits liis French patent. The French juris-

])rudence, on this point, is very fully considered by A. C. Renouard, in his

Traite des Bret els d' Invention, de Perfectionnement el d' Importation, Paris, 1825.

Tlie conditions necessary to the validity of a French patent, says M. Per-
pigna, are, 1. The invention must be lawful. 2. It must be new. ?,. The
inventor, improver or importer, must disclose at once in the specification

liis wliole secret. 4. Whatever improvements he makes, he must declare

them, and obtain additional patents for them. 5. After having taken a
])atent in France, the patentee must not take a patent f)r the same thing in

a foreign country. G. He must put his invention into practice within two
yeais. See the French law and practice of patents for inveniiom^, improve-

ments and importations, by M. Perpigna, p. Gl. The same questions concern-
ing priority of invention, and the requisite proofs, have disturbed the French
tribunals, which have so long been agitated in ours. {Repertoire de juris-

prudence, tit. Brevet d^ Invention. Questions de Droit, tome v. 187.) The law
as to patents for new inventions and discoveries, in the dominions of the Em-
peror of Austria, rests upon an imperial decree of December Gth, 1S20. By
that decree, foreigners, residents and non-residents, may obtain patents on
the same terms as the native subjects. The objects of the patents are new
discoveries; but those are considered as new, which, although, known in
other countries, are not at the time of the application in practical use in the
Austrian dominions, nor specifically described in any printed work. The
patents maybe taken out for fifteen years, and the application for them must
describe accurately and minutely the invention, discovery, or improvement,

Stats. ?, 5596 and ^ 5599. Saylesv. Oregon Central R. R. Co., 8 Reptr. 424;
Vaughn r. East Tennessee, Virginia, &c., R. R. Co., 11 Pat. O. G. 789; Hay-
den r. Oriental Mills, 15 Reptr. 742. The patentee, his assignee, or grantee,
as pointed out by the statute, are the only persons who can sue for an in-

fringement. Gordon v. Anthony, 16 Pat. Off. Gaz. 1135. It must be in tlie

name of the real and beneficial party. Goldsmith v. American Paper Col-
lar Co., 18 Pat. Off. Gaz. 192; 9 Reptr. 640. A licensee must assert his rights
through the original patentee. Paper Bag Co., 105 U. S. 766; Hammond r.

Hunt, 4 Bann. & A. Pat. Cas. Ill; Wilson r. Chickering, 14 Fed. J)17.

As to injunctions to restrain the infringement of a patent, see l^ev. Stat.

? 4921 ; Sullivan r. Redfield, 1 Paine, 441 ; Woodwortli r. Stone, 3 Story, 749;
Celluloid Manuf. Co. v. Goodyear Dental Vulcanite Co., 10 Pat. Off. Ga. 41;
American Cotton Tie Supply Co. v. McCready, nBlatchf 291. The patentee
must first establish his title and the validity of the patent at common law.
Concord v. Norton, 16 Fed. 477; Washburn v. Gould, 3 Story, 122; Brooks v.

Bicknell, 4 McLean, 70.
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originally cognizable, as well in equity as at law in the circuit

courts of the United States, and in the district courts, having the

jurisdiction of circuit courts, with the right to a writ of error or

appeal as in other cases, to the Supreme Court of the United

States (a).

[*3731 *(2.) As to copy-rights of authors.

The authors of books, maps, charts and musical com-

positions, and the inventors and designers of prints, cuts and

engravings, being citizens of the United States, or residents

and be accompanied with models, if the nature of the case requires them.
The patentee must put his invention into practice within one year Irom the

date of the patent, or he forfeits it. See the substance of the Austrian de-

cree, inserted in the appendix to Mr. Philip''s Treatise on Patents. Jn the

same appendix is also given the patent law of the Netlierlands, made in

1817. It is very analogous in its chief provisions to the act of Congress of
1833. It allows patents not exceeding fifteen years to the persons who have
made any invention or essential improvement, (not already used in the

kingdom by another person, or described in any work printed and published)

in any branch of arts or manufactures, and also to those who shall first in-

troduce or practice in the kingdom, any invention or improvement made in

foreign countries. Patents for foreign inventions or improvements, and under
fjreign patent, may be granted for the unexpired term, but the thing must
be manufactured in the kingdom. A subsequent patent in a foreign country
vacates the patent, and the thing patented must be put in practice within
two years. The Spanish patent law is founded on a decree of the king and
cirtes, of October, 14th, 18'20. It grants a monopoly of any art or manu-
facture, to the inventor, for ten years; to him who imp'-oves it, for six

years; and to him who imports it, for five years. The law is well drawn
and guarded, and is annexed to the treatise of M. Renouard.

Since the last edition of these Commentaries, the patent law of 1836 was
passed, and I have also been much instructed by the persual of the valu-

able work of Mr. Philips, of Boston, on The Law of Patents for Inventions.

it is a very elaborate production, and contains a critical examination of all

the English and American cases, applicable to the subject; and they are

well digested. He has likewise incorporated in his treatise much inter-

esting informati>on on the French law of patents, drawn from the excellent

treatise of M. Renouard; so that the work gives us an enlarged and ac-

curate survey of the English and French as well as American law of patents.

It may be here observed, that although a merchant or trader has no patent
right relative to the disposition of his goods and manufactured articles, yet

the law will throw a protection over the particular marks or signs he may
habitually affix to his goods, to distinguish them from similar articles l)e-

longing to others; and if another person fraudulently uses those marks and
signs, with intent to injure him in his trade, he will be entitled to a
special action on the case at law for damages, and to a mudi m^>re prompt
and effectual remedy in equity by injunction to restrain such a fraudu-

lent invasion of his private right. PophanCs Rep. 144, where Dodderidge,

J., stated a case of a successful action in 22 Eliz. against a clothier by
another clothier, who used his marks to ill-made cloth. Sykes v. Sykes, 3

B. & CrrssiP. 511. Blofield r. Payne, 4 B. <£• Ailolph. 410. Knott v. Morgan,
2 Keen''8 Rep. 213. Motley v. Downman, 3 M. & Cr. 1.

{a) Act of Congress, July 4, 1830, ch. 357, sec. 14, 17.
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therein (a)," are entitled to the exclusive right of printing, re-

printing, publishing and vending them, for the term of twenty-

eight years, from the time of recording the title thereof ; and if

the author, inventor or designer, or any of them, where

the work was originally composed and made *by more [ *374 ]

than one person, be living, and a citizen of the United

States, or resident therein, at the end oLthe term, or, being dead,

shaW have left a widow, or child or children, either or all of them

living, she or they are entitled to the same exclusive right for the

further term of fourteen years, on complying with the terms pre-

scribed by the act of Congress.'^ Those terms are, that the author

(a) A hill was introduced into the Senate of the United States, in Febru-
ary, 18;i7. 1)3' Mr. Clay, extending; the privilege of the act to the non-resident

subjects of Great Britain and France, in respect to future publications. It

was stated that as American authors could be protected abroad in their pro-

ductions, untter the copy-ri,2;ht laws of those two kingdoms, such an exten-

sion of the privilege was called for on a principle of reciprocity, as well a.s

'^ As to who may obtain copy-right under the existing law, see Kev. Stats.

^ 4952. By citizen or resident of the United States. Yuengling v. Schile, 12

Fed. Kept. 97. An alien must show that he is a resident of these states and
that he has come here with the intention of remaining permanently, Bouci-

cault V. Wood, 2 Bliss; 7 Am. L. Reg. N. S. 539. In order to entitle a party
to copy-right it is not necessary that he should be thesole author; labor done
for another may be sufficient. Schuberth v. Shaw, 19 Am. Law Reg. N. S.

248. If literary work is done by one pers*)n for another the latter may ob-

tain a valid copy-right, although there may be no written assignment. Law-
rence V. Dana, 4 Clitf. 1; 2 Am. L. T. N. S. 402.

The subject matter of the work is the mode of determining the literary

property intended to be protected. Clayton v. Stone, 2 Paine, 382; Emerson
r. Davis, 3 L. Kept. 767; 8 L. R. 270.

'^ See Revised Statutes, ^ 4956, ^ 4959, § 4960. The Librarian of Congress
has now full charge of all matters of copy-right. Every person is to deliver

to him a printed copy of the work, &c., for which a copy-right is desired,

and also within ten days from its publication send two copies of such copy-
right work. Any neglect to fulfil the above renders the party liable to a
penalty of $25. No person can maintain an action for infringement unless

he has given notice by inserting in the copies of his work the following no-

tice: " Entered according the act of Congress, in the year , by A. B., in

the office of the Librarian ofCongress at Washington, "or the word " Copy-
right," together with the date of entry and name in the following form:
" Copyright, 1889, by A. B." See act of June, 1874, ch. 301, U L 18. In
Boucicault v. Hart, 13 Blatch. 47; 4 Am. L. Rec. 726, it was decided that in

order to secure the copy-right in a book, or dramatic composition, three
things must })e done: 1st. The title page must be filed with the Librarian of

Congress. 2nd. The work must be published within a reasonable time there-

after; and, 3d, within ten days after the publication thereof two copies must
be mailed to the Librarian. For the distinction between taking out a patent
and entering a work for copy-right, see Barrow-Giles Lithographic Co. r.

Sarony, 11 1 U. S. 53. The statute only requires " a printed copy of the title,"

not of " the title page." The enquiry in all cases as to whether the title of
the book has been deposited is, has the book been published under the same
title substantially? If the title has been deposited tlmt fact is sufficient.

Donnelly v. Ives, 18 Fed. Rep. 592; 20 Blatchf. 381. The printed copy may
be either printed or written. See Chapman v, Ferry, 18 Fed. Kep. 539.
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or proprietor, before publication, deposit a printed copy of the

title of the book, map, chart, musical composition, print, cut, or

engraving, in the clerk's office of the district wherein he resides,

and which copy is to be recorded; and that he cause to be inserted

on the title-page, or the page next following, of each and every

edition of the book, and cause to be impressed on the face of the

map, chart, musical composition, print, cut or engraving, or upon

the title or frontispiece of a volume of the same, the following

words, " Entered according to the act of Congress, in the year,

, by A. B., in the clerk's office of the district court of ,"

(as the case may be.) He is then, within three months after pub-

lishing the book„or other work as aforesaid, to cause to be deliv-

ered a copy of the same to the clerk of the said district court, who
is once in every year to transmit a certified list of all such records

of copy-right, and the several books or other works deposited as

aforesaid, to the Secretary of State, to be preserved in his office.

The violation of the copy-right thus duly secured, is guarded

against by adequate penalties and forfeitures.

On the renewal of the copy-right, the title of the work must be

again recorded, and a copy of the work delivered to the clerk of

the district, and the entry of the record noticed as aforesaid at

the beginning of the work; and all these regulations must be

complied with, within six months before the expiration of the first

term. And in addition to these regulations, the author or pro-

prietor must, within twc months from the date of the renewal,

cause a copy of the record thereof to be published in one or more

of the public newspapers printed in the United States for the

space of four weeks (a).^^

of justice. The hill, we regret to say, did not pass into a law. Dr. Lieber,

in a Letter to Mr. Preston, on International Copy-right, (1840,) has urged
the justice of such a law with his usual ability and force.

The earliest instance of a protected copy-right for printing hooks, was
granted by the Senate of Venice, in HfiO; and as early as 1486, a censorship

of the press, or restraint on the sale of printed books, was introduced in

Germany. Hallarn's lalroduction to the Literature oj Europe^ vol. i. p. 344.

:m8.

[a) Act or Congress, February 3d, 1831, ch. 16. The rights of authors in

the printing, publishing, profits, and sale of their works, publisheMl prior
'•' if subsequent editions contain no alterations or additions, they have the

same entry as the original; but if tiiey have notes or other improvements, they

become new l)ooks, and the authors or ))roprietors must deposit a printed

copy of such work and give information of the copy-right being secured as

if no prior edition had been issued. All improvements require a copy-right

to protect them, lawrence v. Dana, 1 Clift*. 1; 2 Am. L. T. N. S. 402. As
to rcuewals, see section 4934 Kev. Stat.
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Page 374, in line three of note 12, for 'Sprinted copy'' read

'^ printed title."

bench, with great exertion of talent, and a very extensive erudi-

tion and skill in jurisprudence. It was decided, that every

author had a common law right in perpetuity, independent of

statute, to the exclusive printing and publishing his original com-

positions (a). The court were not unanimous; and a subsequent

decision of the House of Lords, in Donaldson v. Becket in Feb-

ruary, 1774, settled this very litigated question against the opin-

ion of the K. B., by establishing that the common law right of

action (if any existed) could not be exercised beyond the time

limited by the statute of Anne (6).

The act of Congress is declared not to extend to prohibit the

importation or vending, printing or publishing, within the United

States, any map, chart or book, musical composition, print or en-

graving, written, composed, or made, by any person not a citizen

of the United ^ates, nor resident within the jurisc^iction thereof.'*

The statute of Anne had a provision against the scarcity of

editions and exorbitancy of price. The act of Congress has no

such provision; and it leaves authors to regulate, in their discre-

tion, the number and price of their books, calculating (and prob-

ably very correctly) that the interest an author has in a rapid

and extensive sale of his work, will be sufficient to keep the price

reasonable, and the market well supplied (c). The act of Con-

to the date of this statute depend upon the Acts of Congress of 1790 and
1802; and for the ]»rotection of copy-right under those statutes, see^^o.s^, p.

376, note a—the case of AMieaton v. Peters.

(a) Miller v. Taylor, 4 Burr. Rep. 2303.

(6) Donaldson v. Becket, 4 Burr. Bep. 2408. 7 Bro. P. C. 83, S. C. Beck-
ford V. Hood, 7 Term Rep. 620.

(c) When the copy-right, or the exclusive privilege of printing and selling
books for a limited period, was introduced in Spain, under Isabella, it was
granted, says Mr. Prescott, (Hist, of Ferdinand and IsaVella, vol. ii. 207,) in
consideration of the grantee doing so at a reasonable rate; and foreign books
of every description were allowed to be imported into the kingdom free of
ail duty whatever.

^* See Rev. Stat. I 4071

31 VOL. II. KENT. 481
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words, " Entered according to the act of Congress, in the year,

, by A. B., in the clerk's office of the district court of ,"

(as the case may be. ) He is then, within three months after pub-

lishing the book„or other work as aforesaid, to cause to be deliv-

ered a copy of the same to the clerk of the said district court, who
is once in every year to transmit a certified list of all such records

of copy-right, and the several books or other works deposited as

aforesaid, to the Secretary of State, to be preserved in his office.

The violation of the copy-right thus duly secured, is guarded

against by adequate penalties and forfeitures.

On the renewal of the copy-right, the title of the work must be

again recorded, and a copy of the work delivered to the clerk of

the district, and the entry of the record noticed as aforesaid at

the beginning of the work; and all these regulations must be

complied with, within six months before the expiration of the first

term. And in addition to these regulations, the author or pro-

prietor must, within twc months from the date of the renewal,

cause a copy of the record thereof to be published in one or more

of the public newspapers printed in the United States for the

space of four weeks (a).'^

of justice; The bill, we regret to say, did not pass into a law. Dr. Lieber,

in a Letter to Mr. Preston, on International Copy-right, (1840,) has urged
the justice of such a law with his usual ability and force.

The earliest instance of a protected copy-right for printing books, was
granted by the Senate of Venice, in 1469; and as early as 1486, a censorship

of the press, or restraint on the sale of printed books, was introduced in

Germany. Hallam^s Introduction to the Literature oj Europe, vol. i. p. :M4.

:m8.

(n) Act or Congress, February 3d, 1831, ch. 16. The rights of authors in

the printing, publishing, profits, and sale of their works, published prior
'* If subsequent editions contain no alterations or additions, they have the

same entry as the original ; but if they have notes or other improvements, they

become new books, and the authors or ])roprietors must deposit a ])rinted

copy of such work and give information of the copy-right being secured as

if no prior edition had been issued. All improvements require a copy-right

to protect them. Lawrence v. Dana, 1 Cliff. 1; 2 Am. L. T. N. S. 402. As
to renewals, see section 4034 Kev. Stat.
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*It was for some time the prevailing and better opin [ ^375
]

ion in England, that authors had an exclasive copy-

right at common law, as permanent as the property of an estate;

and that the statute of Anne, protecting by penalties that right

for fourteen years, was only an additional sanction, and made in

affirmance of the common law. This point came at last to be

questioned; and it became the subject of a very serious litigation

in the court of K. B. It was debated at the bar and upon the

bench, with great exertion of talent, and a very extensive erudi-

tion and skill in jurisprudence. It was decided, that every

author had a common law right in perpetuity, independent of

statute, to the exclusive printing and publishing his original com-

positions (a). The court were not unanimous; and a subsequent

decision of the House of Lords, in Donaldson v. Becket in Feb-

ruary, 1774, settled this very litigated question against the opin-

ion of the K. B., by establishing that the common law right of

action (if any existed) could not be exercised beyond the time

limited by the statute of Anne (&).

The act of Congress is declared not to extend to prohibit the

importation or vending, printing or publishing, within the United

States, any map, chart or book, musical composition, print or en-

graving, written, composed, or made, by any person not a citizen

of the United States, nor resident within the juris(^iction thereof.'*

The statute of Anne had a provision against the scarcity of

editions and exorbitancy of price. The act of Congress has no

such provision; and it leaves authors to regulate, in their discre-

tion, the number and price of their books, calculating (and prob-

ably very correctly) that the interest an author has in a rapid

and extensive sale of his work, will be sufficient to keep the price

reasonable, and the market well supplied (c). The act of Con-

to the date of this statute depend upon the Acts of Congress of 1790 and
1802; and for the i)rotection of copy-right under those statutes, see post, p.
376, note a—the case of ^^^leaton i\ Peters.

(a) Miller v. Taylor, 4 Burr. Rep. 2303.
{b) Donaldson v. Becket, 4 Burr. Rep. 2408. 7 Bro. P. C. 83, S. C. Beck-

ford V. Hood, 7 Term Rep. G20.
(c) When the copy-right, or the exclusive privilege of printing and selling

books for a limited period, was introduced in Spain, under Isabella, it was
granted, says Mr. Prescott, (HM. of Ferdinand and Isalella, vol. ii, 207,) in
consideration of the grantee doing so at a reasonable rate; and foreign books
of every description were allowed to be imported into the kingdom free of
all duty whatever.

^* See Rev. Stat. I 4071

31 VOL. II. KENT. 481
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gress, though taken generally from the provisions in the

[ *370 ] statute of 8 Anne, ch. J 9, varies from *it in several re-

spects. The statute of Anne does not discriminate, as

the act of Congress does, between natives and foreigners, or re-

quire any previous residence of the latter, but grants the privilege

of copy-right to every author of any book (a). The statute of

Anne renewed the copy-right, at the expiration of the fourteen

years, if the author be then living, for another term of fourteen

years, without any re-entry and republication, as is required with

us. In one respect, authors with us are exempted from an ex-

ceedingly onerous burden imposed upon them by the statute of

Anne. That statute required not only the title of the book to be

entered at stationers' hall, but nine copies to be deposited there

for the use of the libraries of the two universities, and other

libraries; and the statute of 54 Geo. III. has since enlarged the

number to eleven copies, by requiring two copies for libraries in

the city of Dublin. In the case of splendid and expensive publi-

cations, supporting only a few copies, this requisition is a very

heavy tax upon the author. The statute of 8 Geo. II., ch. 13,

securing the privilege of copy-right for twenty- eight years to the

inventors of prints and engravings, did not require the deposit of

any copies for public uses; whereas the act of Congress requires

the like entry, .publication and deposit, in the case of historical

and other prints, as in the case of books. The statute of 54 Geo.

III., has greatly improved upon the statute of Anne, and gives to

the author at once the full term of twenty-eight years; and if

he be living at the end of that period, then for the residue of his

life(&).

(rt) See D'Almaine v. Boosy, 1 Yoimf/ & Colh/er, 288.

{})) Under the English statute, of 54 Geo. III., the oinis.siion to enter the
work at stationers' hall only deprives the author of the penalties given to

him for breach ol the copy-right, and subjects him to certain small i'orfeit-

ures- and his exclusive copy-right still exists, and he may sue for damages
on the violation of it. Beckford v. Hood, 7 Term Rep. 620. The act of Con-
gress is not susceptible of that construction, thougli the omission to deposit a
copy of the hook in the clerk's olfice, under the act of Congress of 1831, does
not deprive the author of his vested copy-right, nor of his remedies under
the statute. That provision is merely directory. It has been decided in a
ca.se of copy-right, under the act of Congress of 1790, that after depositing the

title of the book in the clerk's oflRce the exclusive right was vested, and
that the publication of the title, and the deposit of a copy of the book in the

secretary's office, were acts merely directory, and constituted no i)art of the

essential requisites for securing the copy-right. Nichols v. Kuggles, .'J A/.y'.'*

Conn. Rep. 145, But under the act of 1802, the publication was held to be
easential. Kwer v. Coxe, 4 Wash. C. C. liep. 487. And iu Wheaton v.
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* The cognizancG of cases arising under the act of [ * 377 ]

Congrc^ss securing to authors the copy -right of their pro-

ductions, belongs to the courts of the "United States; but

* there are no decisions in print on the subject, and we [ * 378]

Peters, 8 Peterfi' U. S. Rep. 591, the question of copy-right was discussed by-

counsel with great learning and ability, and a majority of the sn])reine court
held, that an author had no common law copy-right in his publishe<l works;
that if such a common law right ever existed#n P^ngland, yet thert? was no
common hiwof the United States on the subject, and there was no evidence
or presumption that any such common hiw right had ever been introduced
or adopted in Pennsylvania, where the controversy in that case arose; and
that, as in England, since the statute of 8 Anne, an author's exclusive right
of literary property in his published works, Avas contined to the period lim-
ited by the stitute, so in that case the author's right depended upon the
acts of Congress of 1790 and 1802. It was further held, that the requirements
in the act of 1790, as explained and amended by the act ol 1802. to deposit a
copy of the title in the clerk's office, and to insert a copy of that record in

the title-page of the work, or in the succeeding page, and to publish the
same for four weeks in a newspaper, and to deposit a copy of the work
within six months, in the office of the secretary of state, were all acts essen-

tial to the title, and necessary to be performed, to ena])le the author to claim
the protection and benefit of those statutes. The court likewise declared,

that no reporter had or could have any copy-right in the written opinions
delivered by the judges of that court. The minority of the court held, that
authors had a common law right in their works, which existed independent
of the acts of Congress, and under the common law of the several states; and
that the statute right and remedy vested upon recording the title-page of
the book, and inserting a copy of the act in the page next to the title-page;

and that the subsequent notice and deposit, were merely directory, accord-
ing to the decision in Nichols r. Kuggles,

M. Renouard, the author of a treatise on patents, as mentioned in a preced-
ing note, has published a dissertation on the rights of authors, in which he
contends that authors have not, upon just principles, any^ perpetual copyright,

and are only entitled to the protection and remuneration which statute law
affords. The substance of that dissertation is given in the American Jurist,

No. 43, for October, 1839, and if the reasoning and policy upon which the
opinion of M. Kenouard is founded be not sufficient, we are nevertheless sat-

isfied that the protection of copy-right in perpetuity, independent of statute
provision, as was once contended for in the great case of Miller & Taylor, is

visionary and impracticable.

The French law of copy-right is founded on the republican decree of July
19th, 1793, which gave to authors of writings of all kinds, composers of music,
painters and engravers, a right for life in their works, and to their heirs, for

ten years after their deaths, with strong provisions against the invasion of
such literary projierty. One copy was to be deposited in the national library.

The imperial decree of the 5th of February, 1810, made some modifications

of that law, and gave the right to the author for life, and to his wife, if she
survived, for her life, and to their children for twenty years; and the right

was secured by adequate civil penalties. A number of interesting questions
have been discussed and decided in the French tribunals, under the above
law; and they are reported in the Repertoire de Jurisprudence, par Merlin, tit.

Contrefacon, sec. 1—15; and in his Questions de Droit, tit. Propriete LiUeraire.

sec. 1, 2. In the case of Masson & Besson v. Moutardier & Leclerc, in the
latter work, sec. 1, a new edition of the Dictionary of the French Academy, with
colourable additions only, was adjudged to be a fraudulent violation of the
copy-right; and Merlin has preserved his elaborate and eloquent argument in
support of literary property. In the case ofLahaute & Bonnemaison v. Sieber,
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must recur for instruction to principles settled by the English de-

cisions under the statute of Anne, and which are, no doubt, essen-

tially applicable to the rights of authors under the act of Congress.

the question was concerning the rights of foreign authors; and it was decided,

and settled on appeal, in March, 1810, that the French assignee of a literary

or musical work, not publish'ed abroad, acquired in France, after conforming
to the usual terms of the French law, before <iny publication abroad, the exclu-

sive copyright under the la\%of 1793. See Questions de Droit, tit. Proprieie

Litteraire, sec. 2. It is understood to be lawful to publish in France, with-

out the permission of the author, a work already published in a foreign coun-
try. Repertoire, vh. sup. sec. 10. The French law is mu(;h more liberal in

the protection of intellectual productions to authors and their heirs, than
either the English or our American law ; and it is a curious fact in the history

of mankind, that the French national convention, in July, 1793, should have
busied themselves with the project of a law of that kind, when the whole re-

public was at that time in the most violent convulsions, and the combined
armies were invading France, and besieging Valenciennes; when Paris was
one sceoe of sedition, terror, proscription, imprisonment and judicial massa-
cre, under the forms of the revolutionary tribunal; when the convention had
just been mutilated by its own denunciation and imprisonment of the depu-
ties of the Gironde party, and the whole nation was preparing to rise in a
ma.ss to expel the invaders. If the production of such a law, at such a crisis,

be not resolvable into mere vanity and aflfectation, then Indeed we may well

say, with Mr. Hume, so inconsistent is human nature with itself, and so

easily do gentle, pacific and generous sentiments allay both with the most
heroic courage, and the fiercest barbarity!

There is a disposition in France to enlarge still further the term of an
author's property in his works; and the commissioners appointed by the king
to frame a new law on the subject, reported, in the summer of 1826, the draft

of a law, in which they proposed to give to authors and artists of works of
all kinds, property in their works for life, and to their legal representatives,

for fifty years from their deaths: and copy-right in a work to be protected

from piracy by representation, as Avell as piracy by publication. In Prussia,

by an ordinance of the king, in June, 1837, copy -right endures for the life of

the author, and to his heirs for thirty years after his death, and it is under-
stood, that in 1839, the law in France went to that extent. The rapid and
piratical reprint in Belgium of French books as soon as they are out, and the

consequent diffusion of them all over France, ruins the value of copy-right in

France. There is the same evil as respects French Switzerland, Copy-right

has a fair claim to international protection. In Germany, copy-right is per-

petual; but it cannot be of much value, for there is no one uniform Germanic
legislation on the subject, to protect copy-right among so many independent
states, using a common language. It is said, however, that there is a recip-

rocal security of copy-right by treaty between Prussia and Austria; and by
the act of union of the Germanic confederacy of 1815, the diet was directed

to make uniform decrees for the protection of copy-right. By the Prussian

ordinance of June, 1837, the copy-right law of that kingdom applies generally

to works published in ibreiycn states, provided the copy-right law ofsuch .states

applies to and protects works published in the Prussian dominions. So, al.so,

the English statute of 1 and 2 Victoria, ch. 59, secures to authors, in certain

cases, the international copy-right, by allowing the queen in council to grant

to authors of books, which shall thereafter be publi.slied in any foreign coun-

try to be specified in the order, the privilege of copy-right in the British do-

minions, for a term not exceeding that granted to British authors, up<m en-

try and deposit of the work with the warehouse keeper of the company of

stationers in London. The grant is to be uimn the condition that Briti.sh

authors have the like protection in the foreign country. This case of Ger-

many ahows how important it was in this country, that the law of copy-right
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It was decided in Coleman v. Wathen {a), that the acting of a

dramatic composition on the stage, was not a publication within

the statute. The plaintiff had purchased from O'Keefe the copy-

right of an entertainment called the Agreeable SurpjHse, and the

defendant represented this piece upon the stage. The mere act

of repeating such a performance from.memory, was held to be no

publication. On the other hand, to take down, from the mouths

of the actors, the words of a dramatic composition, which the

author had occasionally suffered to be acted, but never printed or

published, and to publish it from the notes so taken down, was

deemed a breach of right; and the publication of the copy so

taken down (being the farce entitled Love d, la Mode,) was re-

strained by injunction (6). Since the case above mentioned,

injunctions have been granted in chancery even

* against the acting of a dramatic work without the con- [ * 379 J

sent of the proprietor (c); and the narrow and unrea-

sonable construction given to the claims of an author by the K.

B., seems to have been very properly enlarged by the court of

chancery. But as the lord chancellor, as late as 1822, took the

opinion of the court of K. B. whether an action would lie for pub-

licly acting, and representing for profit, a tragedy altered for the

stage, without the consent of the owner of the copy-right; and as

that opinion was against the action, it is probable that the rule

in chancery will conform to that at law* (d). In England there

may be relief granted against the piratical publication for profit,

of lectures delivered orally, and taken down in short hand by the

pupils (e). But relief for such an injury does not seem to come

within any of the provisions of the act of Congress on the subject

of copy-rights; and if it can be afforded at all, it must be upon

the principles of the common law, under the state jurisdic-

tions (g).^'"'

should rest on the broad basis of federal jurisdiction. By the law in Russia,

as established in 1828, copy-right in books and translations is secured to an
author for life, and to his heirs, after his death, for tweuty-five years, and
no such right can be sold for debt.

(n) 5 Term Rep. 245.

(6) Macklin v. Richardson, Amh. Rep. 694.

(c) Morris v. Harris, and Morris v. Kelly, cited in Eden on Injunctions, 198.

((/) Murray v. Elliston, 5 Barnw. & Aid. 657.

{e) Abernethey v. Hutchinson, reported in Maugham on Literary Property,

147—154.

(g) In Clayton t\ Stone, decided in the circuit court of the United States,

at New York, December, 1828, it was held, that a price current, published in
" Approved iu Baker v. Selden, 101 U. S. 99, 105.
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If an author first publishes abroad, and does not use due dili-

gence to publish in England, and another fairly publishes his

work in England, it is held, that he cannot sue for a breach of

copy-right. Whether the act of printing and publishing abroad

makes the work puhlici juris, is not decided. It becomes so if

the author does not promptly print and publish in England ; and

the statute of Anne had a reference to publications in England,

and it was them only that it intended to protect (a).

An injunction to restrain the publication of unpub-

[ * 380 ] lished * manuscripts has been frequently granted in

England (6); and on the ground that the author had a

property in an unpublished work independent of the statute (c).

Literary property is the ownership to which an author is entitled

in the original manuscript of his literary work; and the identity

of the work consists in the sentiment and language (d). It is

clearly the author's exclusive right, inasmuch as it is created by

his own labour and invention; and the reason and moral sense of

mankind acquiesce in the solidity of the title. The act of Con-

gress says, that no person shall be entitled to the benefit of the

act, unless he shall, before publication, record the book in the

clerk's office of the district court, by depositing a printed copy of

the title with the clerk; but there is another section of the act

which, declares, that if any person shall print or publish any

manuscript, without the consent of the author or proprietor, (he

being a citizen or resident of the United States,) he shall be re-

a semi-weekly newspaper, was not a book, within the act of Congress, because
not a work of science or learning, but of mere industry.

{a) Clementi v. Walker, 2 Barnw. & Cress. 861.

(6) Eden on Injunctions, 199, 200.

(t>) Duke of Queensbury v. Shebbeare, 2 Eden's Rep. 329. Southey v. Sher-
wood, 2 Merivalc''s Rep. 435. Macklin v. Richardson, Amh. Rep. 694. White
V. Gerock, 2 Barnw. & Aid. 298.

{d) The identity of a literary composition, .says Sir Wm. Blackstone. con-
sists entirely in the sentiment and the language. The .same conceptions,

clothed in the same words, must necessarily be the same composition. 2
Blacks. Comm. 406. The copy-right applies to the peculiar expression of

ideas which the authority has used, and a work may be the subject of coi)y-

right, although the materials which compose it may be found in the works of
other authors antecedently printed, provided the plan, the arrangement, and
the combination of those materials be original, and which must necessarily

be the result of iutellectual exertion and skill. It is of no consequence
whether the invasion of the copy-right be a simple reprint, or by incorporat-

ing the whole, or a large portion thereof, in some larger work. The form
in which the piracy is effected, is not material. Gray v. Russell, C. C. U. S.

for Marsachusetts, October, 1839.

486



Lee. XXXVI.] OF PERSONAL PROPERTY. * 381

sponsible in damages by a special action on the case.'*' The courts

of the United States are authorized to grant injunctions to pre-

vent the violation of the rights of authors and inventors, and to

protect manuscripts from piratical publication (a).^^ No length

of time will authorize the publication of an author's original

manuscript without his consent. In England the publication of

private letters, forming a literary composition, has been restrained,

on the ground of a joint property existing in the writer, as well

as in the person to whom the letters were addressed. The letters

of Pope, Swift, and others, and the letters of Lord Chesterfield,

were prevented from a surreptitious and unauthorized publica-

tion by the process of injunction (b). In the case of

Fercival v. ^Phipps (c), the vice-chancellor held, that pri- [ * 381 J

vate letters, having the character of literary composition,

were within the spirit of the act protecting literary property; and

that by sending a letter the writer did not give the receiver the

right to publish it. But the court would not interfere to restrain

the publication of commercial or friendly letters, except under cir-

cumstances. The publication or production of business letters,

might often be necessary in one's own defence. If the publica-

tion of private letters would be a breach of trust, the publication

(a) Ad. of Congress, Febi-uury 3rf, 1831, sec. 9.

{h) Pope V. Curl, 2 Atk. Rep. 342. Thompson v. Stanhope, Amh. Rep. 737.

In 1804, the court of sessions in Scotland, interdicted, at the instance of the

children, the publication of the manuscript letters of the poet Burns. Cadell

& Davis V. Stewart, cited in 1 BelVs Com. 116, n.

(c) 2 Ves. & Bea. 19.

" It is also protected in these states under Rev. Stat. 1870, ch. 230, g 102.

The word " manuscript " does not include a picture. Parton v. Prang, 2 O.

G. 619. A surreptitious publication of a substantial part of a manuscript is

within tl»e statute. Bartlett ^;. Crittenden, o McLean, 32. If the author be

a non-resident alien his assignee is not entitled to protection. Keene v.

Wheatley, 4 Phila. 157.

The author's common law rights have not been abridged by the statutes,

Woolsey v. Judd, 4 Duer. 379; and equity will protect his rights. Crow v.

Aiken, 2 Biss. 208; 4 Am. L. Rev. 450. His right in his manuscript is re-

tained until relinquished by contract or some unequivocal act indicating an
intention to dedicate it to the public. Palmer v. De Witt, 47 N. Y. 532.

The author of lectures has a right to his manuscript and his pupils have no
right thereto. Bartletie v. Chittenden, 5 McLean, 32.

*^» See Rev. Stat. I 4970. See Flint v. Jones, 1 Weekly Notes of Cases,

334 (Pa.); Centennial Catalogue Co. v. Porter, 2 W. N. Cas. 601. Before

equity will interfere by injunction the legal title must be established.

Blunt V. Patten, 2 Paine, 397; Cooper v. Mattheys, 8 L. Rept. 413. The
property in a copy-right and the infringement may be adjudicated in equity,

and it is not necessary for the forfeitures, &c., to be waived in the bill.

Farmer v. Calvert Lithographing, &c., Co., 7 Am. L. Rev. 165.
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has been, and may be restrained (a). It is easy to perceive the

delicacy and importance of this branch of equity jurisdiction rela-

tive to the publication of manuscripts and private correspondence.

The publication of private letters ought to be restrained, when it

would be a breach of confidence and trust, as letters of courtship;

or when injurious to the character and happiness of others. On
the other hand, the courts will not lend their protection to works

which are evidently injurious to the public morals or peace, or an

offence against decency, or are libels upon individuals (6).

A copy-right may exist in a translation as much as in an origi-

nal composition, and whether it be produced by personal appli-

cation and expense, or by gift (c)." A copy-right may exist in

part of a work, without having an exclusive right to the whole.

Gray's poems were collected and published, with addi-

[ * 382 ] tional pieces, by Mason; and Lord Bathurst * protected,

by injunction, the unauthorized publication of the addi-

tions (d). So, Lurd Hardwicke restrained a defendant from

printing Milton's Paradise Lost, with Dr. Newton's notes (e). A
more colourable abridgment of a book is an evasion of the sta-

tute, and will be restrained; but, as Lord Hardwicke observed,

this will not apply to a real and fair abridgment; for an abridg-

ment may, with great propriety, be called a new book. It is very

often extremely useful and displays equally the invention, learn-

(a) Percival v. Phipps, 2 Ves. & Bea. 27. Earl of Granard v. Dunkin, 1

Ball & B. 209. Gee v. Pritchard, 2 Sioanst. R. 418. :Mr. Justice Story asserts

strongly the propriety of ^he jurisdiction, by injunction, to restrain the pub-
lication of private letters, though not strictly literary compositions, except
when called for in the administration of public justice. Com. on Eq. Juris-

prudenve, vol. ii. 220—223. Denis v. Leclerc, 1 3fartin\s Louis. Rep. 297.

(&) Fores v. Johnes, 4 Enp. N. P. Rep. 97. Hime v. Dale, 2 Camp. Rep. 27
n; Southey v. Sherwood, 2 Merivale^s Rep. 435. Walcot v. Walker, 7 Ves. 1.

Lawrence v. Smith, 1 Jacobus Rep. 471. Murray v. Beubow, and Lawrence v.

Smith, decided in 1882, and cited in Maugham on Litemry Property, 90, 91.

(c) Wyatt V. Barnard. 3 Ves. & Bea. 11.

{d) Mason v. Murray, cited in 1 EasPs Rep. 360.

(e) Lf)rd Kenyon, in 1 EasVs Rep. 361. Tonson v. Walker, 1752. 3 Swnnst.

Rep. (Ml. Though there was nothing new in Milton^s Paradise Losf, with
Newton'.s notes, except the notes. Lord Hardwicke granted an injunction

against the whole book; but the rule seems now to be, that chancery cannot
grant an injunction against the whole of a hook, on account of the piratical

quality of a part, unless the part pirated is such, that granting an injunction

against that part necessarily destroys the whole. An action at law may bo
brought tor pirating a part. Lord Eldon, in Mawman v. Tegg, 2 Russeirs

Ben. 398.
" A translation of a romance into another language is not an infringement

of the original. Stowe v, Thomas, 2 Wall., Jr., 547; 2 Am. L. Keg. 231.
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ing, and judgment of the author (a). A bona fide abridgment

of Hawkesworth's Voyages has been held no violation of the

original copyright (6). So, an abridgment of Johnson's Rasselas,

given as an abstract in the Annual Register, was held not to be

a piratical invasion of the copy-right, but innocent, and not in-

jurious to the original work (c).'^

A person cannot, under the pretence of quotation, publish

either the whole, or any material part of another's work; but he

may use, what is in all cases very difficult to define, fair quotation.

A man may adopt part of the work of another. The quo cudmo

is the inquiry in these cases. The question is, whether it be a

legitimate use of another's publication, in the exercise of a men-

tal operation, deserving the character of an original work (d).

If an encyclopaedia or review should copy so much of a

book as to serve as a * substitute for it, it becomes an [
* 383 ]

actionable violation of literary property, even without

the animus furandi. If so much be extracted as to communicate

the same knowledge as the original work, it is a violation of copy-

right. It must not be in substance a copy. An encyclopaedia

must not be allowed by its transcripts, to sweep up all modern

works. It would be a recipe for completely breaking down lite-

rary property (e).'^

(a) Gyles v. Wilcox, 2 Atk. Rep. 141. (6) Anon. LofVs Rep. lib.

(c) Dodsley v. Kiuuersley, Amh. Rep. 403. This latitudinary right of
abridgment is liable to abuse, and to trench upon the copy-right of the
autlmr. The question as to a bona fide abridgment may turn, not so much
upon the quantity as the value of the selected materials. All the vital part of

another's book, said Lord Cottenham, might be taken, though it might be
of a small proportion of the book in quantity. The slightest circumstances
in these cases, as Lord Eldon well observed, make the must important dis-

tinction. Wilkins i'. Aikin, 17 Vesey, 425. Bramwell r. Ilolcomb, 3 Jli/Ine

<fc Craiff, 737. Saunders v. Smith, lb. 728, 729. Mr. Justice Story makes
some very just and pertinent observations on this point, in the case of Grey
V. Kussell, C. C. U. S. for Massachusetts, October Term, 1839. And as evidence
of the sensibility as well as good sense and sound morality of authors on this

subject, we may refer to Dr. Lieber, Avho condemns this abuse of copy-right
under the shape of abridgments, and liolds that it is as if a man had a right

to cut the ears of my corn, provided he leaves the stalks untouched. Politi-

cal Elhies, vol. i. L33.

{e) Koworth v. Wilkes, 1 Campb. K P. Rep. 94. If the matter extracted
{(1) Wilkius V. Aikin. 17 Vcs. 422.
'^^ See, also, Stowe v. Thomas, 2 Am. L. Reg. 210; Johnson v. Donaldson,

3 Fed. Kep. 22. As to a fair abridgment not being actionable even though
injurious to the original work. Falson v. Marsh, 2 Story, 100; Keene v.

Wheatley, 9 Am. L. Keg. 33, 44. Story v. Holcombe, 4 M'Lean, 306; Law-
rence V. Dana, 1 Clilf. 1, 79.

^^ See hereon Story v. Holcombe, 4 McLean, 306; Folsom v. Marsh, 2 Story,

100; 3 My. & Cr. 337.

489



* 384 OF PERSONAL PROPERTY. [Part V.

The act of Congress of 1831 (and of which the substance has

been given in the preceding pages) has greatly enlarged the

privilege of copy-right beyond that which existed under the acts

of Congress of 1790 and 1802. Under those acts, the exclusive

right of printing, publishing and vending, was confined to the

term of fourteen years, with the privilege of renewal for the

further term of fourteen years, if the author should be living

when the first term expired. The act of 1831 extends and con-

tinues to the proprietors of co];^y- rights then existing, and not ex-

pired when the act passed, the benefit of all its provisions for the

enlarged term given by the act, to be computed from the time of

the first entry of the copy-right under the former statutes, and

with the like privilege of renewal, as is provided in relation to

copy-rights originally secured under the act of 1831. All the

provisions and remedies intended for the protection and security

of copy -rights, are declared to extend to the benefit of the pro-

prietors of copy-rights already obtained according to law, during

the extended term thereof, in the same manner as if the copy-

right had been entered and secured under the new act (a).

Under the English law it is understood that if the author has

assigned away his right generally, and outlives the period of 28

years, his assignee, by the general assignment, will have the benefit

of the resulting term of fourteen years more. Such a contingent

right in the author himself, will pass by the general assign-

[*384] ment of all his interest in the copyright (b).^ *But if

from a publication be merely for the purpose of criticism, or if the matter
extracted be too minute as a matter of property or value, it Avill not be pro-

tected under an injunction. Bell\. Whitehead, in the English Chancery,

1839
(a) Act of Congress, February 3d, 1831, ch. 16, sec. 15, 16. The act of Con-

gress of February 15th, 1819, ch. 19, gave to the circuit courts original cog-

nizance, as well in equity as in law, of all suits and controversies, arising

under any law of the United States, granting or confirming to authors or in-

ventors the exclusive right to their writings and discoveries: and with au-

thority on bills in equity to grant injunctions, according to the course and
principles of courts of equity, to prevent the violation of the rights of authors
or inventors.

(ft) Carnan v. Bowles, 2 Bro. C. C. SO. By act of Congress of June 30th,

1834, instruments in writing for the transfer or assignment of copy-rights,

are to ])e proved or acknowledged, as deeds tor the conveyance of land are,

and are to be recorded in the otiice where the original copy-right is deposited
^^ See Rev. Stat. ^ 4955. Upon the question of the i^assing of the right of

renewal, Pierpoiut v. Fowle, 2 Woodb. & M. 23, a ])iiblishor who takes and
publishes and copy-rights a book in his own name witli the author's consent,

has no right to assign or publish the work except under the terms of the con-

tract. Pulte V. Derby 5 McLean, 328. See hereon Mackaye v. Mallory, 12

Fed. 329.
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the author dies before the expiration of the period entitling

him to a renewal, his personal representatives, and not the as-

cignee, are entitled to the renewal («). The language of the

act of Congress, giving the right of renewal, in case of the author's

death, to his widow and children, would seem to require the same

construction, and to have intended a personal benefit to the widow

and children. The statute speaks of the widow and children in

a restrictive sense, as a descriptio personarum; and it says that

theij shall be entitled to the renewal of the copy right, on com-

plying with certain terms.

The justice and policy of securing to ingenious and learned

men the profit of their discoveries and intellectual labour, were

very ably stated by the court of K. B. in the great case of Miller

V. Taylor. The Constitution and laws of the United States con-

tain the declared sense of this country in favour of some reason-

ble provision for the security of their productions. The former

law of Congress afforded only a scanty and inadequate protection,

and did not rise to a level with the liberal spirit of the age. But

the recent statute has made liberal amends, and redeemed the

government of our country from the reproach to which it had

been exposed. Lord Camden once declaimed against literary

property. "Glory,' said he, "is the reward of science, and those

who deserve it scorn all meanei: views. It was not for gain that

Bacon, Newton, Milton and Locke instructed and delighted the

world." In answer to this it may be said, that the most illus-

trious writers in every branch of science, within the last half

century, have reaped a comfortable support, as well as immortal

fame, from the fruits of their pen. The experiment in Great

Britain has proved the utility, as well as the justice, of securing

a liberal recompense to intellectual labour; and the prospect of

gain has not been found, in the case of such men as Robertson,

or Gibbon, or Sir Walter Scott, either to extinguish the ardour

of genius, or abate the love of true glory.

and recorded. If not so recorded within sixty days after execution, they
are to be deemed fraudulent and void against any subsequent purchaser or
mortgagee for valuable consideration without notice.

(a) Pdersdorff^s Ahr. vol. vi. p. 565.
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LECTURE XXXVII.

OF TITLE TO PERSONAL PROPERTY BY TRANSFER BY ACT
OF LAW.

Goods and chattels may change owners by act of law, in tlie

cases of forfeiture, succession, marriage, judgment, insolvency

and intestacy. Those of succession and marriage have already

been considered, and I shall now confine myself to the other

means of acquiring title to chattels by act of law.

I. By forfeiture.

The title of government to goods by forfeiture, as a punish-

ment for crimes, is confined, in New York, to the case of treason.

The right, so far as it exists in this country, depends, probably,

upon local statute law; and the tendency of public opinion

has been to condemn forfeiture of property, at least in cases of

felony, as being an unnecessary and hard punishment of the

felon's posterity. Every person convicted of any manner of

treason, under the laws of New York, forfeits his goods and chat-

tels, and also his lands and tenements, during his lifetime; but

the rights of all third persons, existing at the time of the com-

mission of the treason, are saved (a). Forfeiture of property

for crimes in any other case, is expressly abolished (h). And
even the attainder of treason does not extend to corrupt the blood

of the offender, or to forfeit the dower of his wife (c). The for-

feiture in treason as to real estate, related, at common law, back

to the time of the treason committed; and therefore, all aliena-

tions and incumbrances by the traitor, between ihe time of the

(a) N. Y. Revised Statutes, vol. i. p. 284, sec. 1, 2; vol. ii. p. 656, sec. 3. It

is made the duty of the attorney general, to fecover, by ejectment, real estate

escheated to the people of the State of New York, or ibrteited upon any con-
viction or outlawry for treason. Ibid. vol. i. p. 283, 284. There is a similar

statute provision in some of the other states.

(6) N. V. Reviacd Statutes, vol. ii. p. 701, sec. 22.

(c) Ibid. vol. i. p. 742, sec. 16. Tbid. vol. i. p. 282. Ibid. vol. ii. p. 701. sec.

22. Ibid. vol. ii. p. 98, sec. 81.
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offence and the conviction, were avoided; bnt the forfeiture of

his goods and chattels related only to the time of the conviction;

and all sales made in good faith, and without fraud, before con-

viction, were good (a).
*

Forfeiture of estate, and corruption of blood, under the laws

of the United States, and including cases of treason, are abol-

ished (6). Forfeiture of property, in cases of treason and felony,

was a part of the common law, and must exist at this day in the

jurisprudence of those states where it has not been abolished by

their constitutions, or by statute (c). Several of the state con-

stitutions have provided, that no attainder of treason or felony

shall work corruption of blood or forfeiture of estate, except dur-

ing the life of the offender (d); and some of them have taken

away the power of forfeiture absolutely, without any such excep-

tion (e). There are other state constitutions which impliedly

admit the existence or propriety of the power of forfeiture, by

taking away the right of forfeiture expressly in cases of suicide,

and in the case of deodand, and preserving silence as to other

cases; and, in one instance (/), forfeiture of property is limited

to the cases of treason and murder.

The English law has felt the beneficial influence of the pro-

gress of public opinion on this subject. The statute of 7 Anne,

ch. 22, abolished, after the death of the pretender, forfeiture

for treason beyond the life of the offender; and

-^though the statute of 17 Geo. II. ch. 29, postponed [
* 387 ]

the operation of that provision, it was only until the

death of the pretender and his sons. And, by a bill introduced

into parliament by Sir Samuel Romilly, in 1814, and afterwards,

under modifications, passed into a law, corruption of blood, in

cases of felony, except murder, was abolished (g). The ingeni-

(a) 2 Hawk. P. C. h. 2, ch. 49, sec. 30. 4 Blncks. Com. 380.

(b) Laws of U. S. April 20th, 1790, ch. 9, sec. 24.

(c) In Massachusetts, as lands under their charter were held as of the
manor of East Greenwich, the customs of gavel-kind were so far applied to
the tenure, as not to subject the lands to forfeiture for treason or felonv.
Hutch. Hist. vol. i. p. 447.

(d) Constitutions of Pennsylvania, Delaware and Kentucky.
{c) Constitutions of Connecticut, Ohio, Tennessee, Indiana, Illinois and

Missouri.

(/) Constitution of Maryland.

Ig) This was the statute, 54 Geo. III. ch. 145, which declared, that no at-
tainder for felony, murder excepted, should extend to disinherit the heirs, or
affect the right and title to lands beyond the life of the olTender.
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OU8 and spirited defence of the law of forfeiture, which was made

by Sir Charles Yorke in the middle of the last century (a), and

in which he insisted, that it stood on " just, social, and compre-

hensive principles, and was a necessary safeguard to the state,

whether built on maxims of monarchy or freedom," has failed to

convince the judgment, or satisfy the humanity of the present

age-

Government succeeds, as of course, to the personal and real

estate of the intestate, when he has no heirs, or next of kin, to

appear and claim it; but this is for the sake of order and good

policy; and the succession in such cases is usually regulated by

statute (b).

11. By judgment.

On a recovery by law in an action of trespass or trover of the

value of a specific chattel, of which the possession has been ac-

quired by tort, the title of the goods is altered by the recovery,

and is transferred to the defendant; and the damages recovered

are the price of the chattel so transferred by operation of law—

•

solutio pretii emptionis loco habetur. The books either do not

agree, or do not speak with precision on the point, whether the

transfer takes place in contemplation of law, upon the final judg-

ment merely, or whether the amount of the judgment must first

be actually paid or recovered by execution. In Brown

[*388] V. * Wotton (c), Fenner, J., said, that in case of tres-

pass, after the judgment given, the property of the

goods is changed, so that the former proprietor may not seize them

again; and in Adams v. Broughton (d), the K. B. declared, that

the property in the goods was entirely altered by the judgment

obtained in trover, and the damages recovered were the price

thereof. On the other hand, the rule is stated in Jenkins (e) to

be, that if one person recovers damages in trespass against an-

other for taking his chattel, "by the recovery and execution

done thereon," the property of the chattel is vested in the tres-

passer; and in the Touchstone (g) it is said, that if one recovers

(a) Considerations on the Law of Forfeiture for High Treason.

b) Dane's Abr. vol. iv. p. 537, 538. Statutes of Connecticut, 1821, p. 198.

c) Cro.,J., 73.

d) Andrew's Rep. 18 S. C. Str. 1078.

(c) Jenk. Cent, case 88, p. 189.

Ig) Shep. Touch, tit. Gift.

494



Lee. XXXVII.] OF PERSONAL PROPERTY. * 389

damages of a trespasser for taking his goods, the law gives him

the property of the goods, "because he hath paid for them.'*^

The rule in the civil law was, that when the wrongful possessor

of moveable property, who was not in a condition to restore it,

had been condemned in damages, and had paid the same to the

original proprietor, he became possessed of the title. The Ro-

man and and the French law speak of the change of rights as de-

pending upon the payment of the estimated value (a). So, also,

in the modern case of Drake v. Mitchell (6), Lord EUenborough

observed, that he always understood the principle of transit in

rem judicatam to relate only to the particular cause of action in

which the judgment was recovered, operating as a change of

remedy, from its being of a higher nature than before; and that

a judgment recovered in any form of action, was still but a

security for the original cause of action, until it was made pro-

ductive in satisfaction to the party; and until then it would not

operate to change any other collateral concurrent rem-

edy which the party might * have. This is the more [
* 389 ]

reasonable, if not the more authoritative conclusion on

the question (c).'

{a) Dig. 6, 1, 35, 63. Pothier, Traite Droit de Propricte, No. 364.

(b) 3 East's Rep. 251.

(e) It remains a vexed question, by reason of loose or contradictory de-

cisions in the books, whether a recovery by judgment in trespass or trover of

the value of a chattel, does, by implication of law, per se, amount to a trans-

fer of title to the defendant, or those who held under him, Avithout paj'ment
or satisfaction of the judgment. In Smith v. Gibson, Cas. temp. Hard. 303,

Lord Hardwicke said, that if the plaintiff recovers damages ibr a thing, it is

as a sale of a thing to the defendant, which vests the property in him, and
it is a bar to another action for the same thing. The plea in that case, to

which the remark applied, was, that the damages given were recovered in

full satisfaction of the damages sustained. In Moor v. Watts, 1 Lord Raym.
614, Lord Holt is made, to say, that in replevin for cattle with adhunc detinet,

damages given for the cattle will change the property. In the same case, as

reported in 12 3Jod. Rep. 428, he says, that in replevin ibr cattle with an
adhunc detinet, and judgment for damages against the defendant, by payment
thereof., the property of the distress vests in him. The American cases leave
the law in equal uncertainty. In Curtis v. Groat, 6 Johns. Rep. 168, Oster-

hout i\ Roberts, 8 Cowen's Rep. 43, Prentiss, J., in Sanderson v. Caldwell, 2
Aik. Rep. 203, and Jones v. M'Neil, 2 Bailey's S. C. Rep. 466, the doctrine is,

^See, further. Fox v. Northern Liberties, 3 Watts. & S. 103; Fox v. Prick-
ett, 34 N. J. 13. The English doctrine now is, that it is not the judgment
alone that vests the property in the defendant, but the judgment coupled
with the satisfaction thereof. Brinsmead v. Harrison, L. R. 6, C. P. 584,
and the following cases in the courts here seem to follow out this doctrine.

Elliott V. Hayden, 104 Mass. 180; Smith v. Smith, 51 N. H. 571; Bacon v.

Kimmell, 14 Mich. 201; Lovejoy v. Murray, 3 Wall. 1; Bell v. Perry, 43
Iowa, 368; United Society v. tinderwood, 11 Bush, 265, S. C. 21 Am. Kep.
214.
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III. By insolvency.

It has been found necessary, m governments which authorize

personal arrest and imprisonment for debt to interpose and pro-

vide relief to the debtor in cases of inevitable misfortune; and
this has been particularly the case in respect to insolvent mer-

chants, who are obliged, by the habits, the pursuits, and the en-

terprising nature of trade, to give and receive credit, and en-

counter extraordinary hazards. Bankrupt and insolvent laws are

intended to secure the application of the effects of the debtor to

the payment of his debts, and then to relieve him from the weight

of them (a).

(1.) The Constitution of the United States gave to Congress the

power to establish uniform laws on the subject of bankruptcies

throughout the United States. Bankruptcy in the English law

has, by long and seltled usage, received an appropriate meaning,

and has. been considered to be applicable only to unfortunate

traders, or persons who get their livelihood by buying and selling

for gain, and who do certain acts which afford evidence of an in-

tention to avoid payment of their debts (6). The gen-

[
* 390 ] eral principle that pervades the * English bankrupt

that a recovery in damages of the value of a specific chattel does not, of it-

self, work a change of title, and transfer it to the defendant, or his vendee,

without satisfaction of the value found. On the other hand, it is declared,

in Morrell v. Johnson, 1 Hen. & Munf. 449; Floj'^d v. Brown, 1 RawleKs Rep.

^21; Marsh v. Pier, 4 Ibid. 273; Rogers v. Moore, lEicels S. C. Rep. 60, and
Carlisle v. Burley, 3 Greenleafs Rep. 250, that a recovery of the value of a

chattel, by judgment, divests the plaintiff of his title, and transfers it to the

defendant, though the judgment be not satisfied, and bars him from assert-

ing his title in any other action.

(rt) Deeds of compositions with creditors frequently avoid the necessity of

a resort to discharges under bankrupt and insolvent laws. By these con-

tracts, the creditors agree to accept a composition for tlieir debts, or a part of

the whole, and discharge the debtor. They have been termed private bank-
ruptcies, without the advantages attending a regular commission; but if they

are made fairly, and in good faith, and strictly conducted, they are valid in

equity and beneficial to all parties. See the case Ex parte Vere, and note

Ibid. 19 Vesey, 93. A creditor who does not agree with other creditors to a

composition is not bound; but if he does consent, an agreement in derogation

of the composition is fraudulent in respect to the other creditors, and void.

The composition binds him to good faith. Greenwood v. Ledbetter, 12

Price''6 Exeh. Rep. 183. Acker v. Phoeni.x, 4 Paige^s Rep. 305. Jackman v.

Michell, 13 Vesey, 581. Ex parte Sadler & Jackson, 15 Ibid. 52. Leicester r.

Rose, 4 EnnVs Rep. 372. See a collection of all the modern cases on the sub-

ject, Pelerndorfh Abr. vol. vi. tit. Comp. with Creditors.

(6) 2 KlackH. Coin. 285, 471. The bankrupt act of (5 Geo. IV. enlarged the

description of persons subject to the bunkrupt laws, and extended it to ])or-

sons following the vocation of "victuallers, keepers of inns, taverns, hotels,

or coffee bouses."
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system, is equality among creditors who have not previously

and duly procured some legal lien upon the estate of the bank-

rupt; and in order to attain and preserve that equality, the bank
rupt's estate, as soon as an act of bankruptcy is committed be-

comes a common fund for the payment of his debts, and he loses

the character and power of a proprietor over it (a). He can no

longer give any preferences among his creditors, and the race of

diligence between them to gain advantages is wholly interrupted;

and if the bankrupt acts fairly and candidly, be will ultimately

be relieved from imprisonment, and even from the obligation of

his debts. In this respect there is a marked difference in general

between bankrupt and insolvent laws, for while the bankrupt may
be discharged from his debts, the insolvent debtor is usually only

discharged from imprisonment. But the line of partition between

bankrupt and insolvent laws is not so distinctly marked, as to

enable any person to say, with positive precision, what belong.s

exclusively to the one, and not to the other class of laws. It is

difficult to discriminate with accuracy between bankrupt and in-

solvent laws; and therefore a bankrupt law may contain those

regulations which are generally found in insolvent laws, and an

insolvent law may contain those which are common to a bankrupt

law (b). The legislature of the Union possesses the power of en-

acting bankrupt laws, and those of the states the power of enact-

ing insolvent laws; and a state has likewise authority to pass a

bankrupt law (c). But no state bankrupt or insolvent law can

be permitted to impair the obligation of contracts; and there must

likewise be no act of Congress in existence on the subject, con-

(rt) The English law carries the lien of the assignees of the hankrnpt, back
1o the time of the, act of bankruptcy (;oramitted, so that the sheriff who on Ji.

fa., seizes and sells the goods of the bankrupt before the commission issued,

but after the act of bankruptcy committed, and without notice of the act of
bankruptcy, becomes liable in trover to the assignees, inasmuch as the as-

signment has relation back to the act of bankruptcy, and vests the title to

the property in the assignees from that time. Cooper r. Chitty, 1 Burr. Hep.
3(i. Balmc'?". Hutton, 1 Crompton & iVerson. 262. S. C. f) Bingham^s /?. 471.

This last decision was made in the exchequer chamber, after a very able and
learned discussion, and the rule was considered as settled, as it had been
uniformly recognized and acted upon, ever since the decision under I^rd
Mansfield.

{h) Marshall. Ch. J., in Sturges ?'. Crovvninshield, 4 Whvoton, 195.

((•) Insolvent laws. (|uile co-ext»insive with the English bankru])t system
in their operations and objects, have not been unlVequent in our (.'olonial and
state legislation, and no distinction was ever attemjited to be made in the
same between l)aukruptcies and insolvencies. Storif^ Comm. on Const. U. S.,

vol. iii. p. 11.
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flicting with such law (a). There is this further limitation also

on the power of the separate states to pass bankrupt or insolvent

laws, that they cannot, in the exercise of that power, act upon

the rights of citizens of other states (6). At present,

( * 391 ] there is not any bankrupt * system in existence under

the government of the United States, and the several

states are left free to institute their own bankrupt systems, sub-

ject to the limitations which have been mentioned (c). The ob-

(a) Sturgesr. Crowninshield, 4 Whenton, 122. See, also, Gibbons 7\ Ogden,
9 Ibid. 197, 227, 235, 238. Houston v. Moore, 5 Ihid. 34, 49, 52, 54. These
ca.ses have settled the doctrine that the power in Congress to pass bankrupt
laws is not exclusive, but the same power may be exercised by the .states re-

spectively, under the restrictions which are mentioned in the text. Judge
Story says, that Judge Washington maintained, at all times, an opposite

opinion in favour of the power being exclu.sive in Congress; and he says, that

his opinion was known to have been adopted by at least one other of thejudges.

Storifs Comm. on the Const, vol. 1. p. 428, note.

(/>') Ogden V. Saunders, 12 Wheaton, 213.

(c) Congress passed an act April 4th, 1800, establishing an uniform system
of bankruptcy throughout the United State.s. The act was limited to five

years, and from thence to the end of the next session of Congress; but the act

was repealed within that period, by the act of December 19th, 1803, and the

system has never been renewed.
An effort Avas made in Congress, in the spring of 1840, to re-establish a uni-

f)rm system of bankruptcy, and the object received an able and thorough in-

vestigation and discussion, but Congress could not agree on the principles of

the system, and the effort failed. The bill Avhich was reported and debated,

enabled debtors of every description and class to take advantage of it at their

option, and to be thereby completely discharged from their debts, without
the co-operation or assent of any creditor. Some of the members of Congress

were opposed to any bankrupt system on the part of the United State, as it

would enlarge the powers of the federal courts to a great extent, and lead iSf>

the creation of a crowd of officers and agents to administer it, and probably

to much abuse and corruption. They preferred that the administration of

bankrupt and insolvent laws, should remain with the state governments.

The compulsory process of bankruptcy at the instance of the creditor was
urged by others as essential to the system, and that the provision should

even be extended so as to include corporations, instituted under state au-

thority for banking, manufacturing, commercial, insurance and trading

l)urposes. But this last provision Avas objected to as most inexpedient, if not

absolutely beyond the purview of the Constitution. It was apprehended that

such a power would lead to infinite almse, and become expensive and ex-

tremely oppres.sive, and would tend to break up all themonied and business

institutions created under state laws, or render the power of control of them
most formidable and dangerous. The advocates for the bill contended that

bankruptcy was a general term and meant failure, and was equally appli-

cable to all persons ofbroken fortunes; that the Constitution was not intended

to be bound to the English system of bankruptcy, and that Congress had the

s:ime power as the British parliameiit to extend the application of it, and
that it might and ought to extend to all classes of debtors who had boconi**

<lisabled and overwhelmed in the peculiar and severe calamity of the times;

that thousrh the assent of at least a majority of the creditoix to the debtor's

discharge, was deemed l)y the New York board of trade, to be es.sential to

the stability of credit, the rights of creditors, the claims of justice, and the

reputation of the country; it was insisted ujwn, as a tompeusatiou lor this
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joction to u national bankrupt system consists in tho difficulty of

defining, to the satisfaction of every part of the country, the pre-

cise class of debtors who can, consistently with the constitutional

jurisdiction of Congress over the subject, be made the objects of

it; and in the great expense, delay and litigation, which have

been found to attend proceedings in bankruptcy; and in the still

omission, that tlie operation of tho act avouUI he useful to creditors, though
tlie debtor should be enabled to obtain the l)enefit of a discharf:;e without their

consent or action, for it would put an end to the jjerniciou.s practice of giving
preferences among creditors, and enable the assets of insolvents to be dis-

tributed equally amoug the creditors.

The bill was strongly opposed l)y other members of Congress on constitu-

tional grounds reaching to the fundamental principles of the bill. It was
contended that the power given to Congress to establish uniform laws on the
subjpct of bankruptcy, was one incidental to the regulation of commerce and
applicable only to merchants and traders, or persons essentially engaged, in

various ways and modes, in trade and commerce. That the term bankruptcy
was adopted in the Constitution, as it stood delined and settled in the Eng-
lish law, where it had a clear and definite meaning; that it was universally
taken and understood in that sense, contemporaneously with the adoption of
the Constitution, and it received that practical construction, and none other,

in the bankrupt act of 18U0; that the English bankrupt laws discharged the
bankrupt from his debts and contracts, and were coercive on the debtor, and
put in action at the instance of creditors, and at their instance only; that
the proceeding was for the equal benefit of all the creditors, and its justice

and policy, as applicable to that class of debtors, was founded on the pecu-
liarly hazardous business of trade and commerce, and the necessity of large
credits to sustain an extensive foreign and domestic trade; that there was a
marked difference between bankrupt and insolvent laws, in the jurisprudence
of England and of America, and which had been reccgnized by the Supreme
Court of the United States; {ride supra, p. 390;) that insolvent laws were left

to the cognizance of the individual states, each of which had its own system
of insolvent laws,, and which the bill before the house would entirely super-
sede, for it was in fact a general and sweeping insolvent law, and it was a\y-

prehended that its opeiation on credit, and on the popular sense of the legal

atid moial obligation of contracts would be disastrous.

. Tiie legislation of New York afforded an historical fact on the subject which
seems not to have been noticed in the discussions in Congress. In April,

1811, the legislature of New York passed a law "for the relief of insolvent
debtors and their creditors." It was a voluntary process on the part of the
debtor in all cases in which he should be imprisoned or proMfcnted, and no
consent of the creditor was requisite, and on assignment of his property the
debtor was to be discharged from all his debts and contracts. This act was
adjudged by the Supreme Court of the United State to impair the obligation

of contracts, and to be unconstitutional and void as to the discliarge. See
vol. i. 419, 4-20. The act was repealed by the legislature of New York on
the 14th of February, 1812, some years prior to tlied(^cision above metitioneti.

It was repealed upon the application ofnumerous i)etitioners and petitions for

that purpose, and the report of the joint committee of the two houses of the
legislature on the subject, recommended its immediate repeal, and stated
"that exjierieuce had demonstrated the injustice, in>policy, and pernicious
t<Midency of the act; that the facilities and indu(;ements which the said act
afforded to the commission of fraud and perjury, and the consequent multi-
plication of those crimes since it had been in operation, were insuperable
objections to its continuance." This is a striking instance of history teach-
ing by example.
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more grievous aouses and fraud which the system leads to, not-

withstaodiDg the vigilance and integrity of those to whom the

administration of the law may be committed. To show the sub

tlety of the English distinctions on this subject, it may be here

observed, that a farmer, grazier, or drover, cannot, from their

occupations, be bankrupts, for the statute of 5 Geo. II., ch. 30,

exempted them; and yet, if a farmer buys and sells apples, or

potatoes, or other produce of a farm, for grain, or manufactures

bricks for sale, and becomes a dealer in such articles, he becomes,

like any other trader, subject to the English bankrupt laws (a).

So a farmer who becomes a dealer in horses, for the sake of gain,

or an inn-keeper, who sells liquor out of his house to all cus-

tomers who apply for it, will become an object to the bankrupt

laws. The question turns upon the person's common or ordinary

mode of dealing in the case, and whether there be any trading

carried on ultra his particular calling as farmer, grazier or

drover (6). If a man exercises a manufacture from the produce

of his own land, as a necessary or usual mode of enjoyiog that

produce, he is not a trader; but if the produce of his farm be

merely the raw material of a manufacture, and that manufacture

not the necessary mode of enjoying his land, he is a

[ *392 ] trader (c). And with respect to the * infirmities of the

English bankrupt system, which has been the growth of

upwards of two centuries, and been constantly under the review of

parliament, and matured by the talents and experience of a succes-

sion of distinguished men in- chancery, we may refer to the ob-

servations of Lord Eldon, when he succeeded to the great seal, in

1801, and who took the earliest opportunity to express his strong

indignation at the frauds committed under cover of that system.

{(t) Mayo V. Archer, S(r. Rep. 513. Wells r. Parker, 1 Term Rep. 34.

\h) Patnian v. Vaughan, 1 Term Rep. 572. I>artholoinew r. Sherwood, Ihid.

note. Bolton v. Sowerby, 1 1 EafiVn Rep. 274. Wriglit v. Bird, 1 /V/«'.s

Kcch. Rep. 20.

(c) Wells r. Parker, 1 Term R. 34. A planter who gains by the raising

of c'roi)s by slave labour, and who has a saw-mill and a briek yard as an aj)-

pendage to a sugar plantation, in which he makes lor sale plank and l)ricks,

is not a trader within tho bankrupt law of Louisiana, of 1H2(). Foucher r.

His Creditors, 7 Louin. Rep. 425. In Patten r. Browne, 7 Taunt. Rep. 409,

this distinction was taken, that if a farmer buys an article, Avith (he dhevf

object of making a ])rotit u])<)n the resale of it, he is a trader within the

bankrupt laws: but if i)urch;is('s he made as ancillary to the more profitable

(Kcupation of the farm, arid rxpenditure of the produce of it, and mixing
it with the produce lor that jiuriwse, he is not a trader.
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He remarked (a), that "the abuses of the bankrupt law was a

disgrace to the country, and that it would be better at once to

repeal all the statutes, than to suflPer them to be applied to such

purposes. There was no mercy to the estate. Nothing was less

thought of than the object of the commission. As they were

frequently conducted in the country, they were little more than

stock in trade for the commissioners, the assignee, and the solici-

tor (6).-'

The respective states, as we have already seen, may pass bank-

rupt and insolvent laws. The power given to the United States

to pass bankrupt laws, is not exclusive. This is now established

by judicial decisions (c) ; and the exercise of the power residing

in the states to pass bankrupt and insolvent laws does not impair,

in the sense of the Constitution, the obligation of contracts made

posterior to the law (d).^ The discharge under a state law is no bar

(a) G y'cscy, 1.

(6J The English bankrupt system has been much improved by the statnfe

of 6 Geo. IV. ch. Hi, wliieh was the consolidation of all the previous sta-

tutes of bankruptcy, and by the act of 1 and 2 William IV. ch. 56. The
improvements have, of course, given more simplicity and uniformity to the
code, and rendered it in several respects more remedial. The system has
been thonmghly illustrated by the treatises of Eden, Archbold, and War-
rand. On the other hand, the bankrupt law of Scotland is said to have
attained great excellence, by a slow and gradual course of improvement,
suggested in the course of practice, and with the aid of the combined wis-

dom of lawyers of profound knowledge, and merchants of large views and
great experience. BclPs Com. vol. i. p. 17. The French law of bankruptcy
in the commercial code, is said, by M. Dupin, to be equally complained of by
bankrupts and by their creditors,

((') See mipra, p. 390, note.

(d) The parties to a contract are supposed to do so in reference to tlie cx-
^ The whole of the English bankruptcy system was amended by the act

of 1883, (statute 46 & 47 Vict. c. 52), and the rules and orders made there-

under, under which the debtor is subject to a public examination, his dis-

charge is in the hands of the court and may be granted or suspended in its

discretion according to the manner in which the debtor has conducted his

business. It contains very stringent measures aflf'ecting bankrupts who do
not suspend payment and business as soon as they know they are insolvent.

The whole of the debtor's property vests in the oflficial receiver, (appointed
l)y the government), of the district in which the debtor resides or carries on
bu8ines.s, who conducts the meetings of the creditors and the public exam-
ination, and in fact takes full charge of the debtor's person and property,
after the petition is tiled. Under an act passed in 18S8, all deeds of assign-

ment, executed by debtors, are to be registered in the London Gazette, and
public notice is thus given of the debtor's condition. Under the act of 1883,
an assignment executed by a debtor is an act of bankruptcy upon which a
creditor may present a ])etitiou at any time Avithin three months after its

execution; thus no trustee is safe in distributing the debtor's estate under
such a deed until after the expiration of sucli j)eriod,

^ Bankruptcy and insolvency are co-extensive in their meaning. Kunzler
V. Kohous, 5 Hill, 317 ; Morse v. Hovey. 1 Barb. Ch. 404.

That Congress has full power, but its laws must be uniform in every state.
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to a suit on a contract existing when the law was passed, nor to

an action by a citizen of another state, in the courts of

[
* 393 ] the United States, *orof any other state than that where

the discharge was obtained. The discharge under a

Btate law will not discharge a debt due to a citizen of another

state, who does not make himself a party to a proceeding under

the law (a).* It will only operate upon contracts made within the

state between its own citizens, or suitors subject to state power.

The doctrine of the Supreme Court of the United States, in Og-

den V. Saunders, is, that a discharge under the bankrupt law of

one country does not affect contracts made or to be executed in

ifding laws in relation to the subject matter of the contract, and the law itself

becomes a part of the contract. Belcher Ads. Commissioners of the orphan
bouse, 2 M' Cord's S. C. Rep. 23.

(a) Sturges v. Crowninshield, 4 Whcaton, 122. Ogden v. Saunders, 12 Ihui.

213. Braynard v. Marshall, 8 Pick. Rep. 194. Clay v. Smith, 3 Peters' S. C.

Rep. 411."^ 3 Story's Comm. 252—256. Norton v. Cook, 9 Conn. Rep. 314.

Pngh V. Bussel, 2 Blackf. Tad. Rep. 394. Woodhull v. Wagner, 1 Baldwin's
C. C. U. S. Rep. 296. See, also, supra, vol. i. p. 422.

See In re Silverman, 4 B. R. 523. There is no limitation to its power and
its discretion is plenary. In re Irwin, 1 Pa. L. J. 291. See, also, In re

Klein, 1 How. 277 ; Thompson v. Alger, 12 Met. 428. The laws may estab-

lish voluntary or involuntary bankruptcy. Loud v. Pierce, 25 Me. 233
;

Rowan v. Holcomb, 16 Ohio, 463 ; Lalor v. Wattles, 8 111. 225. It has power
to modify the obligation of contracts, and a discharge may be granted releas-

ing the debtor from contracts existing at the time the law was passed. Sack-
ett V. Andross, 5 Hill, 327 ; Keene v. Mould, 16 Ohio, 12 ; McCorniick v.

Pickering, 4 N. Y. 276 ; In re Irwin, 1 Pa. L. J. 291. See further as to the
laws established by Congress, Day v. Bard well, 97 Mass. 246; Kitteridge

V. Warren, 14 N. H. 509. The iK)wer of the state to pass a bankruptcy law
is not extinguished by a general bankruptcy law, but is merely suspended.
Sturgis V. Crown inshields, 4 Wheat. 122. Upon the effect of the geueral
bankruptcy act upon the state acts, see Commonwealth v. O'Hara, 1 B. K.

86 ; Martin v. Berry, 36 Cal. 208 ; Shears r. Solhiuger, 10 Abb. Pr. N. S.

287 ; In re Ziegenfuss, 2 Ired. 463 ; Reed v. Taylor, 32 Iowa, 209.
* The question as to whether or not a debt is barred by the discharge of

the debtors, is to be determined by the question was the debt proveal)le?

If it was it is barred. Hardy v. Carter, 8 Humph. 153 ; Rogers r. West. Ins.

Co., 1 La. An. 161. Personal covenants are not discharged. Murray v. De
Rotteuham, 6 John. Ch. 52.' Debts due to the United States are not barred.

U. S. V. King, Wall., Sr., 12 ;
Commonwealth v. Hutchinson, 10 Penn. 44()

;

Saundei-s v. Commonwealth, 10 Gratt. 494. A discharge is not a bar to an
action on a judgment of another state given after the granting of the dis-

charge, provid^ it would not have that elTect if pronouuced by a court in

that state. Rees v. Butler, 18 Mo. 173. See also on the effect of judgnunts
rendered in another state, Huggerty v. Amory, 7 Allen, 458. The dis-

charge is a release frnm all judgments rendered prior to the bankruptcy.
Blake v. Bigelow, 5 Geo. 437. As to tlie effect of foreign debts, see Murray
V. De liottenham, ubi supra ; Very r. McHcnry, 29 Maine, KJ Shep. 206

;

Lizanli v. Cohen, 3 Gill, 430: May v. lireed, 2 ('ush. 15. See also the cases

lioyntonw. Ball, 121 U. S. 437; AlcDouald r. Davis, 105 N. Y. 508; Fuller

r. i»ease, 114 Mass. 390.
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another. The municipal law of the state, is the law of the con

tract made and to bo executed within the state, and travels with

it wherever tho parties to it may be found, unless it refers to the

law of some other country, or be immoral, or contrary to the

policy of the country where it is sought to be enforced. This

was deemed to be a principle of universal law ; and therefore

the dis'iharge of the contract, or of the party, by the bankrupt

law of the country where the contract was made, is a discharge

everywhere (a). There is not any bankrupt law, technically bo

called, existing in New York ; but there is a permanent insolvent

law, enabling every debtor to be discharged from all his debts

upon the terms and in the mode prescribed. The first general

insolvent law of New York was passed in the year 1784, and al-

terations and amendments have from time to time been made,

until the system attained all the consistency, provision

*and improvement, that the nature of the subject easily [
* 394

J

admits (b).^

[a) Ogden v. Saunders, 12 WTieaton, 213. See, also, Sturges v. Crownin-
shield, 4 Ibid. 122. M'Millan v. M'Neill, Ibid. 209. Le Loy v. Grownin-
shield, 2 Mason's Rep. 161, 162. Pngli v. Bussel, 2 Blackf. Ind. Ix'cp. 394.

And see vol. i. p. 419—422. It is e(inally well establislied, that the dis-

charge of a contract by the law of a place where the contract was not made,
or to be performed, will not be a discharge in any other country. In Phillips

V. Allen, 8 Barnw. & Cress. 477, the discharge of an insolvent debtor by a
Scotch court, was held to be no defence to an action brought in England, by
an English subject, for a debt contracted in England ; 'but the rule would
have been different if the creditor had come in for his dividend under the
Scotch law, or the debt had l>een contracted in Scotland. The same rule
was declared in Van Kaugh v. Van Arsdale, 3 Caiuc\'< Rep. 154, and it has
rei)eatedly been recognized in England and Scotland, as well as in this

country. See Doucf. Rep. 170. 1 H. Blocks. Rep. 693. 2 Ihid. 553. 1 EasVs
Rep. 6, 11. 5 Ibid. 124. Lewis r. Owen, 4 Barmo. <& Aid. 654. 2 Bell's

Comm. 689—691. Wootlhull {;. Wagner, 1 Baldwin's C. C. U. S. Rep. 296.

(h) With respect to the operation, value, and policy of the general system
of insolvent law, it was observed by the chancellor and judges of the su-

preme court of New York, in a report made by them to the legislature, Jan-
uary 22d, 1819, in pursuance of a concurrent resolution of the two houses,

that "judging from their Ibrmer experience, and from obsei vation in the
course of their judicial duties, they were of opinion, that the insolvent law
was the source of a great deal of fraud and i)erjury. They were apprehen-
sive that the evil was incurable, and arose principally from the infirmity

inherent in every such system. A permanent insolvent act, made expressly
for the relief of the debtor, and held up daily to his view and temptation,
had a jwwerful tendency to render him heedless in the creation of debt, and

^ The New York laws provide for a statutory assignment generally known
as the " Insolvent Assignment" or "Two-third Assignment," under which
the debtor obtains his discbarge, upon complying Mith its provisions and
tiling a consent of two-thirds in value of his creditors. The general assign-

ment also has its existence there, but does not act as a dis<;harge of the

debtor.
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Insolvent laws prevail throughout the Union, and constitute a

system of an important and interesting character and subject to

diversified modifications, for the relief of the debtor. In the States

of Maine, New Hampshire, Virginia and Kentucky, they are con-

fined to the relief of debtors charged in execution. In New Jer-

sey, Delaware, Maryland, Tennessee, North and South Carolina,

Georgia, Alabama, Mississippi and Illinois, the insolvent

[
* 395 ] laws extend to debtors in prison on mesne or final *pro-

cess. In Massachusetts, New York, Connecticut, Rhode

Island, Pennsylvania, Ohio, Indiana, Missouri, and Louisiana,

they are still more extensive, and reach the debtor whether in or

out of prison (a).^ The insolvent laws of New York enable the

debtor, with the assent of two-thirds in value of his creditors, and

careless as to payment. It induced him to place his hopes of relief rather

in contrivances for a discharge, than in increased and severe exertion to per-

form his duty. It held out an easy and tempting mode of procuring an ab-
solute release to the debtor from his debts ; and the system had been, and
still was, and probably ever must be, from the very nature of it, productive

of incalculable abuse, fraud, and perjury, and greatly injurious to the pub-
lic morals." See, on this subject, mpra, vol. i. p. 419—422. It was stated

by the Chief Justice, in giving the opinion of the Supreme Court of the

United States, in Sturges o. Crowniushield, 4 Whenton, 122, that the insol-

vent laws of most of the states only discharge the person of the debtor, and
leaves his obligation to pay, out of his future acquisitions, in full force. The
insolvent act of Maryland, of 1774, subjected to the former debts of the in-

solvent, his future acquisitions by descent, gift, devise, bequest, or in a
course of distribution. See 3 Harr. and Johns. 61.

(a) The statutes of Connecticut, Ohio, New Jersey, Pennsylvania, Illinois,

Georgia, and Missouri, for the relief of insolvent debtors, go only to discharge

and exempt the person of the debtor from imprisonment. Statutes of Con-

necticut, 138, p. 270. Statutes of Ohio, 1831. Statutes of Illinois, 1838. R. L.

of Missouri, 1835. Prince's Dig. of Statutes of Georgia, 2d edit. 1837, p. 287,

293. Purdon''s Dig. of Penn. Laws, 514. Elincr^s Dig. 255. This is under-

stood to be the limitation of insolvent laws in the greater number of the

•states. See supra, vol. i. p. 420. The new insolvent law of Massachusetts
was passed in 183S, granting a complete discharge to debtors, whether in or

oat of prison, who comply with its provisions. The application for relief

may be made by the debtor, or by certain of his creditors. It applies, ot

course, only to contracts made subsequent to its passage, and it resembles,

in several of its features, the U. S. bankrupt act of 1800, and appears to be

cautiously and wisely digested. See infra, p. 522, note. In Vermont, it is

even a constitutional provision that the debtor shall not be continued in

}>rison, where there is not a strong presumption of fraud, after delivering up
and assigning, bona fide, all hia estate for the use of his creditoi-s.

" In Maine, see the act of Feb. 21st, 1878. In Delaware tliere is a question

SIS to the validity of assignments, owing to a recent decision of the chan-

cellor, except where all tlie creditors concur, owing to (he recent case ot A'e

New Castle Iron and Steel Co., in the court of chancery, but the better opin-

j<m would seem to be in their favor. In Massachusetts the act is similar in

its provisions to the bankruptcy act, and assignments are not valid as against

bankruptcy proceedings. For the various rules regarding bankruptcy and
a«signmeuts, see the laws of the various states.
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Oil the duo disclosure and surrender of bis j^roperty, to be dis-

charged from all his debts contracted within the state, and sub-

sequent to the passing of the insolvent act, and due at the time of

the assignment of his property, or contracted for before that time,

though payable afterwards (a).' The creditor who raises objec-

tions to the insolvent's discharge, is entitled to have his allega-

tions heard and determined by a jury. The insolvent is deprived

of the benefit of a discharge, if, knowing of his insolvency, or in

contemplation of it, he has made any assignment, sale, or trans-

fer, either absolute or conditional, of any part of his estate, or

has confessed judgment, or given any security with a view to give

a preference for an antecedent debt to any creditor (6). The dis-

charge applies to all debts founded upon contracts made within

the state, or to be executed within it; and from debts due to per-

sons resident within the state at the time of the publication of

notice of the application for a discharge; or to persons not re-

siding within the state, but who united in the petition for his

discharge, or who accept a dividend from his estate. The dis-

charge likewise applies to all liabilities incurred on contracts

made after January 1st, 1830, by making or endorsing any prom-

issory note or bill of exchange prior to his assignment, or in-

curred by reason of payments by any other party

*to the paper, made prior or subsequent to the assign- [
^'^ 390

]

ment. The discharge likewise exonerates the insolvent

{n) LaivsofN. K, April 12t]i, 1813; February 28th, 1817; February 20tli,

1823; and April 9th, 1833. Under the English insolvent debtor's act, tlio

discharged insolvent becomes liable to a surety, who pays for him, alter his

discharge, an annuity due before. Abbott v. Bruere, 5 Bingham, N. C. 598.

The insolvent laws of New York have been redigested and amended, by the
X. V. Revised Statutes, vol. ii. p. 15—2:>; but the insolvent act of April V^tii,

1813, is declared to be in force, although consolidated in the Kevised Statutes,

vol. ii. p. 15—23. See iV. V. R. S., vol. iii. p. 647. It appears, notwithstand-
ing that dictum of the revisers, that the general insolvent act of 1.S13, aud all

the acts amending the same, are in force only in a very modified, if in any
degree; tor under the general repealing act, X. Y. R. S., vol. iii. p. 133, sec.

115, and Ibid. p. 154, sec. 549, so much of the insolvent act of 1813, aud
the acts amending it, as are not, and also that are, consolidated and re-

enacted in the Revised Statutes, are repealed! The system has been im-
proved by more effectual provisions against fraud and abuse.

(h) K Y. Revised Statutes, vol. ii. p. 20, sec. 24. By the law of Louis-
iana, an insolvent debtor cannot give preference. Hodge v. Morgan. 14 Mar-
tinis Louis. Rep. 61. By the insolvent act of Pennsylvania, of 16th June,
183(), the insolvent debtor is deprived of the benefit of the act, if it appeai-s

that the insolvency arose from losses by gambling, or by the purchase of lot-

tery tickets.
' See note 5 and Laws of New York.
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from arrest and imprisonment thereafter, upon all debts existing

prior to the assignment. Any fraud whatever, in relation to any
proceedings under the statute, or its requisitions, renders the dis-

charge null and void (a).^

(rt) N. Y. Revised Statutes, vol. ii. p. 15—S.'J. The fraud that goes to de-
feat the relief under the insolvent laws of Pennsylvania, is the frandulent
concealment or conveyance of the estate, and not the Iraudulent means by
which the insolvent acquired possession of property, nor his unprincipled
and extravagant waste of it. Case of Benney, 1 Ashmead's lUp. 261. In
England, by the statutes of 1 Geo. IV., 3 Geo.lv., and 5 Geo. IV., the sys-
tem ol their insolvent laws was new modelled, and greatly improved, and
placed under the jurisdiction ol the insolvent's court. It is. in many of its

provisions, analogous to their bankrupt system. It applies to all persons
in custody for debt. Voluntary preferences, by the insolvent, before or after
imprisonment, are declared fraudulent. For' debts fraudulently, improvi-
dently, or' maliciously contracted, and for damages arising upon torts, or
acts ex delicto, the insolvent is liable to close imprisonment, and to be de-
prived of his discharge lor a period not exceeding two years. The discharge
only protects the person from imprisonment, and does not protect the future
acquisitions and property of the debtor; and the act enables the creditor to
reach such property, whether in the funds, or existing as choses in action,
or held in trust. See vol. i. p. 422, as to the effect of the cessio honorum in
the civil law, and to which our insolvent laws are analogous. The learned
commentor on the Pariidas, (Greg. Lop. Gl. 3,) as cited in a note to the
Institutes of the Civil Laics of Spain, by Aso & Manuel, (b. 2, tit. 11, ch. 3,

sec. 2, n, 49,) says, that the future acquirements of the debtor would not be
liable under the cessio honorum, in the case of a compulsory cession, and in
any case sufficient must be left for the debtor to live upon ne egeat.

The laws of the individual states, on the subject of bankrupt and insolvent
debtors, have hitherto been unstable and lluctuating; but they will probably
be redigested, and become more stable, since the decisions of the Supreme
Court of the United States have at last defined and fixed the line around the
narrow enclosure of state jurisdiction. The commissioners appointed to re-

vise the civil code of Pennsylvania, in their Report in January, 1835, p. 52, 53,
complain, in strong terms, of the existing state of things. Congress will not
exert their constitutional power, and pass a bankrupt law, and no state can
pass a bankrupt or insolvent law, excepts;) far as regards their own citizens;

and even* then, only in relation to contracts made after the pa;ssage of the
law. Foreign creditors, and creditors in other states, cannot be barred, while
state creditors may be. The former preserve a perpetual lien on after-

acquired property, except so far as the statute of limitations interpose. State
bankrupt and insolvent laws cannot be cherished under such inequalities.

** See note 4. See hereon the act of 18G7, section 29, under which no dis-

charge will be granted it the bankrupt has been guilty of perjury in his
affidavit annexed to his petition, schedule, or inventory, or upon examina-
tion; or if he has concealed his estjite or effi'Cts, books or writings, or been
guilty of fraud or negligence in the care, custody, or delivery to the tissignee

of his property, or cau.sed or permitted waste, loss, or destruction thereof;
or if within four months prior lie has procured his goods, &c., to be attached,
sequestrated, or taken in execution; <,r if since the ])assing of that act he
has V)een guilty of destroying, mutilating, altering, or falsifying his books,
&c., or been privy thereto, or has removed, or caused to be removed, any part
of his property with intent to defeat or defraud; or given any fraudulent
])reference, or made any fraudulent payment, transfer, conveyance, or assign-

ment, or lost any part of his property in gaming, or admitted any false debt
against his estate, or if knowing same to be i)roved he has not disclost-d same
within one month; or not kept proper books, or procured the assent of any
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* (2.) The reare other provisions belonging to the insol- [*397]

vent system, which are exchisively applicable to imprisoned

debtors, who may, in all cases free from fraud, be discharged from

prison, and exempted from future arrest, without the hazard of

any constitutional objection. Imprisonment is no part of the con-

tract, and simply to release the prisoner does not impair its obli-

gation, but leaves it in full force against his property (a).^

(rt) Masoi^ V. Halle, 12 Whcaton, 370. Marshall, Ch. J., 4 Wheaion, 201.

creditor to his discharge, or influenced the action of any creditor by any
pecuniary con.sideration ; or made, contemplating bankruptcy, any pledge,

assignment, payment, transfer, or conveyance of any part of liis property,

directly or indirectly, absolutely or conditionally, with a view to preference;

or convicted of any rai.sdemeanor under that act, or fraud. As to what will

cojistitute fraud, see Hall v. Naylor, 6 Duer. Rep. 71; Mitchell v. Warden,
20 Barb. 253; Wenzer v. De Baura, 1 E. D. Smith, 26i. A covenant to pay
an annuity is not discharged. Parker v. Ince, 4 Hurl, & N. 53. Contract to

pay accruing taxes not discharged. Murray v. De Kottenham, 66 John. Ch.

52. Breach of -warrant subsequent to discharge not affected thereby. Bush
7'. Cooper's Admr., 18 How. U. S. 82. See, under the Maine statute, (Eev.

Stat. c. 70, § 46,) the case of Jones v. First National Bank. 78 Maine, lf)l,

where the debtor had sw6rn falsely. As to keeping proper books, under the

California act, 1880. lie Lukes, 71 Cal. 113. As to influencing actions.

Ester dillo v. Meyerstein, 13 Pac. 869. The debtor's right to a discharge de-

pends entirely upon the statute with which he must fully comply. Re
Palmer, 3 Hughes, 177 (Va.); 14 Bank's Reg. 437. If there are no debts
proved and no assets, the application can be made after sixty days trom the

adjudication; when debts have been proved and assets have come to the
assignee's hands after six mouths from the adjudication. Matter of Wood.
8 Ben. 237; Ee Fowler, 3 Low 122; and see act of 1867, sec. .29; Rev. Stat!

(< 5108. See, also, amendment act of 1876, (July 26,) and Re Brightman, 14

Blatchf. (N. Y.) 130. Upon the eflect of a new promise made by a bank-
rupt to pay a debt after discharge, see Otis v. Gazlin, 31 jMc. 567; Petten v.

l-]!lingwood, 32 Me. 259. There must be an express promise; part pay-
ment is not enough. Stark v. Stinson, 3 Foster N. H. 259; Maxim v. Morse.
8 Mass. 127; Busenbury v. Hoyt, 53 N. Y, 521; Fletcher v. Neally, 20 N. \{.

464; Spooner r. Russel, 30 Me, 454; Goxtheimer r. Keyser, 11 Pa, 364.

It need not be in writing. Barron v. Benedict, 44 Vt. 518; Apperson v.

Stewart, 27 Ark. 619; Craig v. Seitz, 30 North West, .347; 6 AVest. 627. But
must be clear, distinct, and unequivocal, Allen v. Ferguson, 18 Wall, 1; //*

re Hazelton, 32 Leg, Int, 13; Fraley v. Kelley, 67 N. C. 78; Stern v. Nuss-
baum. 47 How. Pr. 489 (N, Y.) In all cases the true test is, did the bank-
rupt mean that he would pay the amount of the debt? Evans v. Carey, 29
Ala. 99; Bennett v. Everett, 3 R. I. 152. It may be made to a third person.
Haines v. Staufter, 13 Pa, 541; Comfort v. Eisenbeis, 11 Pa, 13; Evans v.

Carey, uhi supra; Bennett r. Everett, ubi Hi<pra: but .see Underwood v. East-
man, 18 N, H. 582, In a recent case in Pennsylvania a debtor's promise in

these words: " I will pay you every cent 1 owe you." there being no identi-

fication of or reference to the debt, was held insuflficient. Hobough v. Murphy,
114 Pa. St. 358. The promise to be binding must be obligatory on both
debtor and creditor, Craig v. Brown, 3 Wash. 503; Samuel ?;. Cravens, 10
Ark. 380, The fact of the creditor proving the debt in the bankruptcy pro-
ceedings does not affect the new promi.se. Mason v. Hughart, 9 B. Mon. 4>'0.

"The district courts have jurisdiction and can relea.se the debtor provided
the debt for which he is in prison, is one proveable in bankruptcy and from
which his order of discharge will release him. In re Mifflin, 1 Peuu. L. J.
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[
* 398 ]

* The English process of execution against the body

(and which we have generally followed in this country) is

intended to confine the debtor until he satisfies the debt. It is

not a satisfaction strictly, but a means to procure it, though the

language of the writ directs the defendant to be imprisoned to

satisfy the plaintiff for his debt (a). In Scotland, the imprison-

ment on execution is avowedly to enforce payment,and the discovery

of funds; and it does not, like the English imprisonment, preclude

an execution concurrently against the property. The Scottish

law of imprisonment for debt is slow, cautious, and tolerant in

its operation (6). In this country, the progress of public opinion

is rapidly tending to enlarge the remedies against property, and

to abolish imprisonment for debt, except where the judgment is

founded upon tort, misfeasance or fraud (c).

Beers v. Haujrhton, 9 Peters' U. S. Rep. 329. The insolvent law of New York,
in its application to imprisoned debtors, and as it existed prior to April,

1831, and April, 1840, may be seen in the N. Y. Revised Staiufes, vol ii. p. 24,

39. But since imprisonment for debt in New York is now essentially abol-

ished, a detail of the provisions of that system is no longer requisite.

(a) Imprisonment on ca. sa. is no extinguishment of a lien by mortgage
for the same debt. Davis v. Battine, 2 Buss <& 3Iyhie, 76. It was said by
the court, in Sir William Herbert's case, (3 Co. 11,) that at common law,

and prior to the statutes of Hen. III., Ed. I. and III., the body of the debtor
was not liable to execution for debt, except in cases of injuries accom-
panied with force, and for the king's debts. Sir William Blackstone, vol.

iii. p. 281, has followed that opinion, and Sir Francis Palgrove, who has ex-
amined with great research the Anglo-Saxon institutions, says that no arrest

of the person was allowed at common law, except when justified by a

breach of the peace, or a contempt of the king's authority. The Anglo-
Saxon or Teutonic law, gave a distringas on neglect to obey a summons,
by which the defendant's goods and chattels were seized as pledges to com-
pel his submission to the judgment of the court. Rise and Progress of the

English Commonwealth^ vol. i. 181. But this position appears from Bracton.
and from the history of legal process, as detailed by ^Ir. Keeves, to be un-
founded, if we consider the common law as it existed as early as the reign

of Henry III. Sir F. Palgrave refers to the Anglo-Saxon common law.

Bracton, 440, 441. 2 Reeves' Hist. Eng. Law, 439, 440.

(?>) 1 BelVs Com. 7. 2 Ihid. 537.

\c) In New York, by the act of April 2(5, 1831, ch. 300, and which went
into operation on March 1st, 1832, arrest and imprisonment on civil process

at law, and on execution in equity founded upon contract, were abolished.

The provision under that act was not to apply to any person who should
have been a non-resident of the state for a month preceding; and even this

exception was abolished by the act of April 25th, 1840, nor to ])roceedings

as for a contempt to enforce civil remedies; nor to actions for fines and pen-
alties, or on promises to marry; or for moneys collected by any public of-

146; State I'. Kollins, 13 Mo. 139; In re Glaser, 1 B. K. 336; In rr Edsoii

Comstock, 22 Vt. 642. The state court as well as the district court will r«

-

lease the debtor. Jones r. Ei.ierson, 1 Caines, 4H7. It is the duty of the

district court to see that be is released. In re Simpson, 2 B. K. 47; In re

Wiggers, 2 Biss. 71.
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* Tho assigDment of tlM) insolvent passes all his interest, [*399]

legal and equitable, existing at the time of executing the

*a88ignment, in any estate, real or personal; but no contin- [*400]

fioer; or for misconduct or negl^'f't in office, or in any professional employ-
ment. The plaintiff, however, in any suit, or upon any judj^ment <ir de-

cree, may apply to a judj;e for a warrant to arrest the defendant, upon af-

fidavit stating a debt ordemand due to more than $50; and that the defendant
isabout to remote property out of thejurisdiction ofthe court, with intent to

defraud his creditors; or that he lias property or rights in action which he fraud-
ulently conceals;or publicorcorporate stock, money,orevidencesofdebt, which
he unjustly refuses to apply to the payment of the judgment or decree in

favour of the plaintiff; or that he has assigned, or is about to assign or
dispose of his proj^erty, with intent to defraud his creditors; or has fraudu-
lently contracted the debt, or incurred the obligation respecting which the
suit is brought. If the judge shall be satisfied on due examination of the
truth of the charge, he is to commit the debtor to jail, unless he complies
with certain prescribed conditions, or some oue of them, and which are
calculated for the security of the plaintiff's claim. Nor is any execution
against the body to be issued on justice's judgments, except in cases es-

.sentially the same with those above stated. To be a resident of the state

within the meaning of the act of 1831, it was held that the person must
have a fixed abode, and an intention to remain and settle, and not be a
transient visitor. Frost r. Brisbin, 19 Wendell, 11. But this decision ceases
now to be of any application, inasmuch as the exception itself is repealed.
The legislature of Mas.sachusetts, in 1834, abolished arrest and imprison-

ment on mesne process for debt, unless on proof that the debtor Avas about to

abscond. As early as 1790, the constitution of Penn.sylvania established,

as a fundamental principle, that debtors should not be continued in prison
after surrender of their estates, in the mode to be prescribed ])y law, unless
in cases of a strong presumption of fraud. In February, 1819, the legislature

of that state exempted womeu from arrest and imprisonment for debt: and
this provision was afterwards applied in New York to all civil actions
founded upon contract. [N. Y. Revised S/atutes, vol. ii. pp. 249, 428.) A
provision to that effect "had been recommended to the legislature, by the
chancellor and judges, in January 1819. Females are not imprisoned
for debt, in Louisiana or Mississippi, and the commissioners in Pennsyl-
vania, in their Report on ike Civil Code, in January, 18.35, recommended that
there be no arrest of the body of the debtor, on mesne process, without an af-

fidavit of the debt, and that the defendant was a non-resident, or about to

depart without leaving sufficient property, except in cases of force, fraud, or
deceit, verified by affidavit. Females for debt, and debtors upon contract
under $5.34, to be wholly exempted. In New Hampshire imprisonment, on
mesne process and execution for debt, still exists, under certain qualifica-

tions. In Vermont, imprisonment for debt, on contracts made after 1st of
January, 1839, is abolished; and in Mississippi, arrests and imprisonment for

debt, are abolished, except in case of torts, frauds, and meditated conceal-
ment, or fraudulent disposition of property. Laics of Mississipi, by Alden
tS: Van Hoesen, 1839, pp. 511, 512. 915, 916; and in Connecticut, imprison
ment of females for debt on contract, is abolished, and no person resident in

the state for three month preceding, is to be imprisoned, for de\)t, on
taking a prescribed oath, provided he has not fraudulently assigned or con-
cealed his property,and is not about to remove out of the state. Statutes of
Connecticut, 1838, p. 319. In Indiana, (R S. 1838,) prison bounds for debtors
are declared to be co-extensive with the county. This is reducing impri-
sonment to the mere voxel pr.Tterse nil.

In Tennessee, by statute of 1831, ch. 40, no ea. sa. can issue to imprison-
ment for debt, without an affidavit that the defendant is about to remove, or
has removed his property beyond the jurisdiction of the court, or that he
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gent interest passeSjUnless it shall become vested within three years

after making the assignment, and then it passes (a). This I appre-

hend to be the general effect of the assignment in every state, and

under the English law. Possibilities, coupled with an interest, are

assignable, but not bare possibilities, such as the expectancy of an

heir (6).'° The assignment does not affect property held by the

debtor in trust (c); nor does the assignment by the insolvent

husband affect the property settled to the separate use of the

wife, free and clear of her husband (d). It has been repeatedly

has frandnlenlly conveyed or concealed it. A similar law was passed in

Ohio and in INIichigan in 1839. The power of imprisonment for deljt in

cases free from fraud, seems to be fast going into annihilation in this country,

and it is considered as repugnant to humanity, policy, and justice. In 1838,

an act was passed by the British parliament, 1 & 2 Vic. c. 110, abolishing
imprisonment for debt on mesne process, except under special order, when the
debtor is about to abscond, and requiiing the remedies against property to

be exhausted before it can be permitted on final process. The execution
against the debtor's property, reaches the whole profits of the real estate,

instead of a moiety as before, and money or bank notes, checks, bills of ex-
change, promissory notes, specialties and other securities for money, may
be taken on fieri facias. So stock, funds, or annuities, or any stock or shares
in any public company, may be attached for the payment of the judgment
creditor. The creditor has full power over all the debtor's property, and the
latter is also liable, as before, to eventual imprisonment on execution.
But it is understood that the English commissioners, appointed to inquire

into the laws effecting bankrupts and insolvents, have recently (1840) made
an interesting report on the subject, in which they condemn as unjust and
impolitic the existing laws, holding the future acquired property of insol-

vent debtors who are discharged, liable for their pre-existing debts; and
they recommend that this distinction between the operation of bankrupt and
insolvent laws be abolished; and also, that imprisonment for debt, on final

process by ca.sa., except in special cases, be also abolished.
{a) N. V. Revised Statutes, vol. ii. p. 21. The English bankrupt laws have

a more extensive and strict operation upon the bankrupt's property; for the
assignment, whenever made by the commissioners, operates by relation, so as
to carry to the assignees all the property which the bankrupt had at the
time of the commission of an act of bankruptcy. Vide supra, p. 390, ». The
bankrupt is incapable of affecting his estate by any act of his, after an act
of bankruptcy, though before the issuing of the commission. Combe r.

Bruges, 13 Price's Exeh. Rep. 137.

(6) Carlton v. Leighton, 3 MerivaWs Rep. 667. Comegys v. Vasse, 1 Peters'

U. S, Rep. 193, 220.

(c) Kip V. Bank of New York, 10 Johns. Rep. 63. Dexter v. Stewart, 7
Johns. Ch. Rep. 52. Yates & M'lntyre v. Curtis, 5 Mason's Rep. 80.

(d) Adamson r. Armitage, Cooper's Eq. Rep. 283. Wagstaff v. Smith, 9
'" Tlie words of the statute are snfficient to embrace the most minute and

temporary interest in property. French v. Carr, 7 111. (>(M. It will ])ass

property not placed in the bjinkrnpCs schedules. Holbrook r. Coney. 2.'j

111. 543; Burton v. Lcckert, 9 Ark. 411; Jewett r. Preston, 27 Me. 400. The
assignee's rights are official only, not heritable or corporate. Steevens v.

E:irle.M, 25 ISIich. 40. He takes oiily such estate as the bankrupt had. eqni
tiu^le or legal, applicable for pavment of debts. Ixhoades r. Blakiston. 10(

Mass 334; ()ntari<» Bank v. Mumlbrd, 2 Barb. Ch. 596} Bliu i?. Pierce, 20 Vt
25; Hynson t>. Burton, 5 Ark. 492.

510



Lee. XXXVII.] OF PERSONAL PROPKRTY. * 401

hold, that the insolvent's discharge applied only to debts exist-

ing when the petition, inventory, and schedule of debts were

presented, and not so as to cover debts contracted between that

time, and the time of the discharge. The distinction is founded

on obvious principles of justice; for the computation of the

amount of the debts and creditors, is founded upon the inven-

tory and schedule accompanying the petition, and the assign-

ment and discharge relate to them (a). It is likewise the

general policy of all insolvent *laws, to distribute the [ *401
]

property assigned rateably among all the creditors,

subject, nevertheless, to existing legal liens, and priorities exist-

ing before the assignment (6); and, under the New York insolv-

ent laws, a creditor cannot become a petitioning creditor in

respect to any debt secured by a legal lien, unless he previously

relinquishes that lien for the general benefit of the creditors (c).

(8.) The case of absconding and absent debtors may be referred

to this head of insolvency. The attachment law of New York,

(like insolvent acts, and the acts for the relief of debtors from

imprisonment,) is a legal mode by which a title to property may

be acquired by operation of law (d). When the debtor, who is

an inhabitant of New York, absconds, or is concealed, a creditor,

to whom he owes one hundred dollars, or any two, to whom he

owes one hundred and fifty dollars, or any three, to whom he owes

two hundred dollars, may, on application to a judge or commis-

sioner, and on due proof of the debt, and of the departure or

concealment, procure his real and personal estate to be attached;

and on due public notice of the proceeding, if the debtor does

not, within three months, return, and satisfy the creditor, or ap-

pear and offer to contest the fact of having absconded, or offer to

appear and contest the validity of the demand, and give the re-

Vesey, 520. See Mr. Ingraham^)^ View of the Insolvent Laws of Pennsi/fvanin,

2d edit. 22.S—227.
(a) Ernest v. Sciaccahiga, Cowp. Rep. r)27. Pease r. Folger, 14 Mnsft. Rep.

264. M'Neilly v. Kichardson, 4 Cowen'H Rep. G<)7. Ingraham on Insolvenetj,

168, 1()9.

{h) This is the rase in most, and perhaps now in all the states, thoujih

equality of distribution was understood not to have existed some few years

past in Maine. New Hampshire, and Vermont, ayd that the race of diligence

among creditors was kept up.
((.') N. V. Recised Statutes, vol. ii. p. 36, 46. Harth v. Gibbes, 4 lirCorrrs

Rep. 8.

id) K Y. Revised Statutes, vol. ii. p. '.i—14. The provisions of the statute

are minute and full of details, and a general outline only is given in the

text.
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quisite security, then trustees are to be appointed, who become

vested with the debtor's estate; and they are to collect and sell it,

and settle controversies, and make dividends among all his cred-

itors in the mode prescribed. From the time of the notice, all

sales and assignments by the debtor are declared to be void.

If the debtor resides out of the state, and is indebted on a con-

tract made within the state, or to a creditor residing within the

state, although upon a contract made elsewhere, his

[ *402 ]
property is liable to be attached and *sold in like man-

ner; but the trustees are not to be appointed until nine

months after public notice of the proceeding (a). Perishable

goods, other than vessels, when attached under the absconding

debtor act, maybe immediately sold and converted into money;

and if the sheriff, under the attachment, seizes property claimed

by third persons, he is to summon a jury, and to take their in-

quisition as to the title to the property claimed. If any American

vessel belonging to the debtor be attached under these proceed-

ings, it may be released on the claimant of the vessel giving se-

curity to pay the amount of the valuation of the vessel to the

trustees or to the debtor, as the case may be; and if it be a for

eign vessel, claimed by a third person, the attaching creditor

must give security to prosecute the attachment, and pay the dam-

ages, if it should appear that the vessel belonged to the claim-

ant."

It has been decided, that a creditor, having an unliquidated

demand resting in contract, is a creditor within the absconding

dehftor act, and competent to apply for the attachment (b). It

was formerly held, that the creditor who instituted proceedings

against an absconding debtor, must be a resident within the

state (c); but the statute declares, that any creditor, residing in

or out of the state, shall be deemed a creditor within the act, and

he may proceed by attorney. Under the former statute laws of

(a) The personal representatives of a deceased debtor are not liable to be

proceeded against, under the attachment laws. Jackson r. Walworth. 1

Johns. Cns. 372. In tlie matter of Hurd, 9 irnidell, 465.

ib) Lennox v. Howland. 'A Cdiiics^ Rep. [V.l'A. This was under the act of

1801; and the N. V. Beviscd Ad of IKiO, covers the very case.

(c) Case of Fitzgerald. 2 (\tineH^ Rep. 318.
" Under section 39 of the Bankruptcy .\ct, 18(>7, amended June. 1874. ?

12, it is now an act of bankruptcy for a debtor to depart or be absent Irom

the state, district or territory of which he is an inhabitant, remaining ab-

sent with intent to defraiul his creditors. See, hereon, the Bankrupt Law,
18fi7. by Edwin James, p. 227 el scq.
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New York, the process by attachment did not apply in the case

of a foreign creditor against a debtor residing abroad, and whose

debt was not contracted within the state (a). The same pro-

vision still exists under the new revised statutes. Any creditor

may proceed against an absconding, or concealed debtor, being

an inhabitant of the state, or against any non-resident

debtor, if the contract was made in New York; but if *the [
* 403

J

contract was made elsewhere, then the creditor must be

a resident of the state (6).

(a) Ex parte Schroeder, G Cowen\H Rep. 603.

[b) N. Y. Revised S!((tufes, vol. ii. p. o, sec, 1, 2, (j, 7. Fif('h\<i case, 2 Wen-
del/, 219. In the matter of Brown, 21 Ih. 316. The attachment process for

reacliing the property of absconding and absent and non-resident debtors,

was a favourite measure of justice with tlie colonial legislatures; but in re-

spect to non-resident debtors, it was strongly opposed by the governor and
c(»uncil in some of the states, as being different from the mode of recovery
allowed in like cases in England. Koyal instructions were communicated
to the colonial governors, to refuse assent, to such attachment laws, and the
subject was for some time a matter of discussion and warmth between the
governor and house of assembly of North Carolina. The great objection, on
the part of the executive power, was, that the attachment laws, as contended
lor by the colony, did Jiot place the English and American creditors on an
equal footing, but allowed the American creditor the preference, in like

manner as if he had obtained for his own benefit a judgment and execution.
2 Martinis Hist. N. C. 302. Attachment laws against the i)roperty, real and
personal, of absconding and non-resident debtors, prevail tliroughout thesev-
eVal United States; but those statute laws are not uniform on this point.

In the New England States the trustee process has in many respects the
operation of the domestic as well as foreign attachment, and it operates in a
greater or less degree upon persons as well as property. The strict trustee

process extends to the goods, effects and credits of the principal debtor, in

the hands o<"his agent, trustee, or debtor, and who, as trustee, is summoned
to appear and answer. The first process in civil actions against the debtor
is not only to compel appearance, but to attach the goods and estate ot the
debtor, and hold them ih pledge to ])aythe debtor damagfis recovered. The
strict trustee process does not extend to the real estate in the hands of the
trustee. {Cashing^ s Treatise on the Trustee Process, 1833, ji. 4—16.)

The Massachusetts Revised Statutes of 1835, part 3, tit. 4, ch. 109, contain
very specific, minute, and remedial provisions relative to the process offoreign
atinchinent, or trustee process. All personal actions, except detinue and reple-
vin, and actions sounding in tort, may be commenced by this process, which
authorizes the attachment of the goods and estate of the principal defendant
in his own hands, and also in the hands of trustees, or garnishees. Every
person having goods, effects, or credits ot the defendant intrusted or deposited
in his possession, may be summoned as a trustee, and the property in his
hands attached, and held to respond the final judgment in the suit. But
there are limitations to the demands attachable by the trustee process: (1.)

No person is to be adjudged a trustee, by reason ot having drawn, accepted,
made, or endorsed any negotiable bill, draft, note, or other security; (2.) nor
by reason of any money or other thing received or collected by him as sherifi,

or other otBcer, by execution or other process in favour of the principal de-
fendant; (3.) nor by reason of any money in his hands, and for which he is

accountable, as a public officer, to the principal delendant; (4.) nor by reji^son

of any money or other thing due from him to the principal defendant, unless

33 VOL. II. KKXT. 513



* 403 OF PERSONAL PROPERTY. [Part V.

Debtors imprisoned in New York in a state prison for a term

less than their natural lives, or imprisoned in any penitentiary

due absolutely, and without depending on any contingency; (5.) nor by rea-

i*ou of any debt due from him on a judgment, so long as he is liable to an
execution on that judgment.

In Maine, the law concerning foreign attachment is essentially the same,
under the act of February 28th, 1821, ch. 61, and the several subsequent acts

in addition thereto. The statute of 1835, ch. 188, gave the trustee process

against third persons holding the debtor's property by way of mortgage or

pledge. The proceedings against, trustees of debtors are of the same import, in

jXeiv Hampshire, by the act of July 3d, 1829. The process reaches debts, choses

in action, stocks, &c,, in the hands of third person. So, also, in Vermont, by
the several statutes of October 1st, 1797, November 10th, 1807, November
6th, 1817, and November 10th, 1830, the trustee process is given to creditors

against persons possessed ofmoney, goods, chattels, rights,or creditsofconcealed

or absconding debtors, or of debtors residing out of the state, or removed out

of the state, leaving effects within it. It has however been held, and veryjustly,

that a person residingout of the state and coming within itfor a temporary pur-

jwse, is not liable to be summoned as a trustee, of an absconding, concealed, or

absent debtor. Baxter?;. Vincent, 6 Vermont Rep. 614. The same principle ap-

plies to the trustee process in Massachusetts. Ray r. Underwood, 3 Fick.B. 302.

From the time of service of process on the trustee, it fixes the property or

debt in his hands, as a stakeholder for the party ultimately entitled. But it

will not hold choses in action previously assigned with notice. The attacli-

ing creditor acquires priority according to the order of time. The Massa-

chusetts practice in respect to the trustee process, goes further than that of

Connecticut or Vermont, and gives it against any person as the trustee of his

resident neighbour. Leach v. Cook, 1 Shaw'a Vermont Rep. N. S. 239. Neither

in Vermont or Ohio can the foreign attachment be sustained, unless all the

debtors are non-residents, or have absconded. Leach v. Cook, supra. Taylor

V. M'Douald, 4 Ohio R. 149.

In Connecticut, the effects and debts of absconding, or absent debtors, in

the hands of any agent, lactor, trustee or debtor, may be attached by any
creditor by the piocess of foreign attachment. Statutes of Connecticut. 1838,

p. 287. It lies, also, against debtoi-s imprisoned for debt, who shall not,

within three months, be admitted to take the poor man's oath; and
debtors discharged from imprisonment are to be deemed absconding debtors,

80 as to allow the creditor to proceed against their goods and effects in the

hands of their attorney, agent, trustee or debtor. Statutes of Conn. 1838, p.

293, 294.

In Rhode Island, under the statute of January, 1822, the trustee process lies

against the attorney, ngent, factor, trustee, or debtor of absent, or non-resi-

dent, or concealed debtors; and also against the personal estate of any incor-

porated company established without the state, and being indebted, and
having personal estate in the possession of any person or corporate body
within the state. Seamen's wages are exempted from the attachment pro-

cess, prior to the termination of the voyage.

In Neio Jersey, the attachment issues by any creditor, foreign or domestic,

against absconding and non-resident debtors, in which last case it is called

a foreign attachment. It reaches all the debtor's property and effects, in the

possession of the garnishee or debtor's debtor. The property attached is dis-

tributed rateably, among all the creditors who come in on due notice; and in

this respect, it resembles the New York attachment law. Elmer^s Di(/est.

20—31.
In Pennsylvania, the process of ^/f)w»r.s7/c attachment, is provided by statute

againstabscondingaiidconcealed debtors, and resident debtors who areabsent.

TruHtoes are ap])ointed and the proceeds rateably distribute*! among all the

creditors who come in and prove their demands. Pardon^ s Diyeaif 277, 282.
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or county jail for a criminal offence, for a term more than one

year, are liable to the like proceedings against their estates as

The proceedinji; and remedy are analogous to the provisions in New York.
The process ot foreign attachment, is for the exclusive benefit ol" the attaching
creditor, and it may issue at the suit of any creditor, resident or non-resident.
Mulliken v. Aughinbaugh, 1 Pcnn. K. 117. It issues against the estate, real

and personal, of non-resident debtors, and of debtors confined for crime.
I*rocess may be awarded against any person who has property or efltects, or
money of the debtor in possession, and the attachment binds all the estate,

real and personal, of the debtor, in his own hands, or in those of his trustee,

debtor, or garnishee. Purdon's Dig. 45, 46, 435.

In Ohio, the process of attachment lies at the instance of any creditor,

resident or non-resident, and whether tlie debtor has absconded or is a non-
resident; and the statute regulates proceedings against the garnishee, in
whose po.ssession the property may be. or who owes money t<j the original
debtor. Chasers Statutes of Ohio, vol. ii. p. 1321; and in Indiana and Illinois,

the foreign attachment lies against the estate of non-resident debtors, and
against their effects and property in the hands of a garnishee, and the pro-
ceeding is for the benefit of the plaintiff; but in Illinois if the process be
against the estate of a non-resident debtor, the creditor must be a resident.

EeiHsed Laws of Indiana, edit. 1838, p. 73—79. Revificd Laws of Illinois^ edit.

1833, p. 82, 83. So, in Maryland, under the act of 1825, the creditor niust
be a resident of the United States. AVever v. Baltzell, 6 Gill. & Johnson,
335. The laws of several of the states are restrictive, as to the character of
the plaintiflf. In Alabama, North Carolina, and Tennessee, the creditor, in the
case of an absconding debtor, need Jiot be a resident, but in the case of an
attachment against a non-resident debtor, he must be. 1 il/mor'.s Alabama
R. 14, 69. North Carolina, stat. 1777, ch. 2. Tennessee act of 1794, 1 Yer-
ger's R. 101. 6 Ibid. 473. In Tennessee, no attachment will lie against pro-
perty, when both creditor and debtor are non-residents, unlessjudgment had
been first obtained, and execution issued in the courts of the jurisdiction
where the defendant was a resident; or in cases in which personal service of
process cannot be made, nor an attachment at law lie. In those special cases,

the non-resident creditor may, by bill in chancery, cause .stocks, and choses
in action, and other property belonging to the non-resident defendant, or
held in trust for him, to be applied to his debt. Stat. 1801, ch. 6. Stat.

1832, ch. 11. Garget r. Scott, 9 Verger. 244, where the reason of their sta-

tute law is clearly stated and justly vindicated. In Virginia. Missouri, and
Louisiana, the foreign attachment lies, though both the creditor and debtor
reside out of the state. William.sou v. Bowie, 6 Munf. R. 176. Posey v.

Buckner, 3 Missouri R. 604. Flower v. Griffith, 12 Lou. R. 345. 5 Miller,

300. The statute of Missouri seems to apply to all creditors, and the attach-
ment and proceeding in rem, and against property in the hands of gar-
nishees apply when the debtor is a non-resident, or has absconded, or con-
cealed, or absented himself, or is about to remove his property out of the
state, or fraudulently to convert it. Revised Statutes of Missouri, 1835, p. 75.

In Virginia, the domestic attachment lies against the absconding debtor,
and also against non-resident debtors, for-debts not exceeding $20. and against.

a garnishee, though the debt be not due. The foreign attachment lies against
absent debtors, and resident debtors of the foreign debtor, may be prosecuted
as garnishees. 1 Rev. Code. edit. 1814, p. 160. 2 Ibid. 98. It is grounded
ui)on two facts; non-residence of the debtor, and his having effects in Vir-
ginia; and the proceeding is conclu.sive against parties and ])rivies. Martin
r. Chandler, 2 Brokcnbough. 125. In the case of non-resident debtors, it is

a general principle, that all the proceedings are construed strictly, for the
greater safety of the absentee, to whom notice may not have reached. State
Bank v. Hinlon, 1 Dev. North Carolina Rep. 397.
In South Carolina, their foreign attachment law is predicated on, and has
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in the case of absconding debtors (a). The court in which pro-

ceedings under the absconding debtor act are pending, has an

equitable jurisdiction over all claims between the trustees and the

creditors. The trustees are liable to be called to account at the

instance of either the debtor or creditor. So, the

[*404] assignees under the insolvent acts are * declared to be

trustees; and where there are two trustees, either of

them may collect the debts; and where there are more than two,

the powers appertaining to the trust may be exercised by any two

of them. But no suits in equity are to be brought by the as-

signees of insolvent debtors, without the consent of a majority

of the creditors in interest, unless the sum in controversy ex-

ceeds $500. They are to sell the assets at auction, and may
allow a reasonable credit on good security. They are to redeem

mortgages and pledges,,and conditional contracts, and settle ac-

counts, and compound with debtors under the authority of the

officer appointing them. They are to call a general meeting of

the creditors; and the mode of distribution is specially declared.

They are to declare dividends; and dividends unclaimed for a

year are to be deemed relinquished. They are to account upon

received construction from the custom of London. Smith v. Posey, 2 HiWs
E. All. See Rice^a valuable Digest on the Cases Decided in fJiat State^ and in

which the decisions under the title of "attachment (foreign)" are fully and
clearly stated.

In Georgia, the same process of domestic attachment lies when the debtor
is absconding, and if he is about to remove, it lies though the debt be not due.

The foreign attachment lies when the debtor is a non-resident, and also in

iavour of a non-resident creditor. It reaches debt and credits in the hands
of the garnishee, and is for the benefit of the plaintitf in the attachment.
Prince's Digest, 2d edit. 1837, p. 30—42.

In Louisiana, they have the like process of attachment as in the other
states when the debtor absconds, or is about to remove, or is non-resident.

Third persons who have funds and effects of the debtor in hand may be cited to

.

answer upon intei rogatories, and if the garnishee has funds of the debtor,

the creditor, after judgment against the debtor, may pursue them by judg-
ment and execution against the garnishee. Proseus v. Mason, 12 Louis. li.

IG. The debtor about to remove may be arrested and held to bail, though
the debt be not due. Desha v. Solomons, 12 Loiiis. R. 272. lb. 479. If

the garnishee be a consignee of goods, and has made advances on them, he
may claim a preference as a creditor of consignor, if the attachment be levied

while the goods are intransitu, and before delivery to the consignee. Wilson
r. Smith, 12 Louis. R. 375. Gardiner v. Smith, lb. .370.

In Mississippi, there is the like process of foreign and domestic attachment
against non-resident and absconding debtors, and debtors preparing to re-

move though the debt be not due. Debts and cretlits of the debtor in the
bands of third jiersons may be attached by process of summons or garnish-

ment. The party suing out a Ibreign attachment must be a resident. R.

Code of Mississippi, 1H24, p. 157—168.
(a) N. V. Revised Statutes, vol. ii. p. 15.
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oath, and are allowed a commission of five per cent, on all moneys

received; and they may be discharged from their trust by the

proper authority on their own application, and new assignees ap-

pointed in their stead (a). These trustees, in many respects, re-

semble commissioners under the English bankrupt laws; and the

proper remedy against them is, either by a bill in chancery, or an

application to the equitable powers of the court in which the pro-

ceedings are pending, to compel an account, and an adjustment.

It was held, in Peck v. Randell (b), that the creditor could not

maintain a suit at law against the trustees of an absconding debtor

before the demand had been adjusted, and a dividend declared.

In England it is well settled in the analogous case of a claim for

dividends on a bankrupt's estate, that a suit at law cannot be

sustained for a dividend, and that the creditor applies to the court

of chancery for assistance to obtain it (c).

A grave and difficult question has been frequently discussed

in our American courts, respecting the conflicting

* claims arising under our attachment laws, and under [
* 405

]

a foreign bankrupt assignment. If a debtor in Eng-

land, owing a house in New York, as well as creditors in Eng-

land, be regularly declared a bankrupt in England, and his estate

duly assigned, and if the house in New York afterwards sues out

process of attachment against the estate of the same debtor, and

trustees are appointed accordingly, the question is, which class of

trustees is entitled to distribute the fund, and to whom can the

debtors of the absent or bankrupt debtor safely pay. In such a

case, there are assignees in England claiming a right to all the

estate and debts of the bankrupt, and there are trustees in New
York claiming the same right. This question was considered in

Holmes v. Remsen (d), and the English, and Scotch, and other

foreign authorities examined; and the conclusion was, that by the

English law, and by the general international law of Europe, the

proceeding which is prior in point of time is prior in point of

right, and attaches to itself the right to take and distribute the

estate. It was considered, that as the English assignees in that

case were first appointed, and the assignment of the bankrupt's

[a) N. Y. Revised Statutes, vol. ii. p. 39—51.

(6) 1 Johns. Rep. 165.

(c) Ex parte White, aud Ex parte Whitchurch, 1 Atk. Rep. 90. Assignees
of Gardner v. Shannon, 2 Sch. & Lef. 229.

((/) 4 Johns. Ch. Rep. 460.
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estate first made to them, that assignment carried the bankrupt's

property, wherever situated; and it consequently passed the debt

due by a citizen of this state to the English bankrupt; so that a

payment of such a debt to the English assignees was a good pay-

ment in bar of a claim for that same debt, by the trustees,

[
* 400] under our absconding act. This *rule appeared to be well

settled(a), and to be founded in justice and policy, and the

comity of nations. It rested on the principle of general jurispru-

dence that personal property was deemed by fiction of law to be

situated in the country in which the bankrupt had his domicil, and

to follow the person of the owner; and it was to be administered

in bankruptcy according to the rule of the law of that country, as

if it was locally placed within it. No doubt was entertained, that

if the appointment of trustees, under the New York act, had been

the first in point of time, the title of the trustees would have been

recognized in the English courts as controlling the personal prop-

erty in England. By the same rule, the English assignees, being

first in time, were held entitled to control the persona^ property

of the debtor existing in New York.

But, whatever consideration might otherwise have been due to

the opinion in that case, and to the reasons and decisions on

which it rested, the weight of American authority is decidedly the

other way; and it may now be considered as part of the settled

jurisprudence of this country, that personal property as against

creditors has locality, and the lex loci rei sitce prevails over the

(a) The authorities cited in Holmes v. Remsen, to show that the rule con-
tended for in tliat case was incontrovertibly established in the Jurisprudence
of the united kingdoms of Great Britain and Ireland, are, Pipon r. Pipon,
Amh. Rep. 25. Case of "Wilson, before Lord Hardwicke, cited by Lord
Loughborough, in 1 H. Blacks. Rep. 69L -Solomons v. Ross, Ibi(L VM. note,

JoUet V. Deponthieu &Baril, Ibid. 182, note. Neale??. Cottingham & Hough-
ton, Ibid. Philips v. Hunter, 2 Ibid. 40:2. Sills v. Worswiqk, 1 Ibid. (JG5.

Lord Thurlow, in the case Ex parte Blakes, 1 Cox's Rep. 398. Lord Ken-
yon, in Hunter w. Potts, 4 Term. Rep. 182. Lord Ellenborough, 5 East\'^ Rep.

l:Jl. Stein's case, 1 Rose on Bankruptcy, App. 462. Selkrig j). Davis & Salt,

2 Dow' a Rep. 230. 2 Rose on Bankniplcy, 291. By the Scotch law. the Ibr-

eign assignment will not prevent a subsequent attachment in Scotland by a

Scotch creditor, unless notice of the assignment be given to, or had by the

creditor. No sucli notice is requi.site to the operation of the assignment
under the English law. The English doctrine applies equally to voluntary

and bona fide assignments of personal property by the owner domiciled

abroad, to assignments under bankrupt and insolvent statutes, and to the

distribution of the moveable proi)erty of testators and intestates, by will,

and under the law of distribution. The cases all rest on the same general

principle, giving a universal o))eration to transferor the disposition of per-

Honal property, made or existing at the owner's domicil, wherever that prop-

erty may be situated, and when not Iwund ])y any local lien at the time.
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law of the domicil with regard to the rule of preferences in the

case of insolvents' estates. The laws of other governments have

no force beyond their territorial limits; and if permitted to op-

erate in other states, it is upon a principle of comity, and only

when neither the state nor its citizens would euflPer any incon

venience from the application of the foreign law (a). A prior

assignment in bankruptcy, under a foreign law, will not be per-

mitted to prevail against a subsequent attachment by an Amer-

ican creditor of the bankrupt's effects found here; and our courts

will not subject our citizens to the inconvenience of seeking their

dividends abroad when they have the means to satisfy

them under their own control. * This was the rule in [
* 407

|

Maryland prior to our revolution, according to the

oj)inion of Mr. Dulany, reported in Burk v. Wl^an (6); and

afterwards, in 1790, it was decided, in Wallace v. Patterson (c)^

that property of the ban]j:rupt could be attached here, notwith-

standing a prior asssignment in bankruptcy in England. The

same doctrine was declared in Pennsylvania (d), after an elab-

orate discussion of the question. The court in that state consid-

ered that an assignment abroad, by act of law, had no legal opera-

tion extra territorium, and that they were bound to look to their

own law. The same doctrine was declared in North Carolina, a»

early as 1797 (e). In South Carolina, the question arose in the

case of the Assignees of Topham v. Chapman, in 1817 (gr); and

the court in that case followed some prior decisions of their own,

and the case of Taylor v. Geary, decided in Connecticut as early

as 1787 (/i); and they held, that law, justice and public policy

all combined to give a preference to their own attaching cred-

itors. The point arose iu the Supreme Court of Massachusetts,

in Ingraham v. Geyer, in 1816 (i); and they would not allow

even a voluntary assignment by an insolvent debtor in another

(a) Parsons, Ch. J., in Greenwood r. Curtis, 6 3/«.s'.s. Rep. 378. Porter, J.,

in Olivier v. Townes, 14 JT(iriin\'^ Loitis Rep. 99—101.

(6) 1 Harr. & HP Henry, 2:}(>.

[e) 2 Ihid. 4G3.

\d) Milne r. Moreton,6 Binney's Rep. 353. See IVIwllikin v. Aughinbaugh.
1 Penn. Rep. 117, tothesiime point. See. also, Ogden v. Gillingham, 1 Bald-

win's Rep. C. C. U. S. 38.

{e) M'Neil v. Colquhoon, 2 HayxoocnVs Rep. 24.

ig) Const. Rep. S. C. 283. See, also, Kobiuson r. Crowdei. 4 }rCt>rd'>^ Rep.

nU), to the same point.

{h) Kirhy\s Rep. 313.

(i) 13 Mass. R(p. 14(i.
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state, to control an attachment in that state, of the property of

ihe insolvent, made subsequent to the assignment, and before pay-

ment to the assignees; and the court deoied that any such indul-

gence was required by the practice or comity of nations (a).

The opinion in the case of Holmes v. Remaen was also

I

* 408 ] questioned by one of the judges of the * Supreme Court

of New York, in a suit at law between the same par-

ties (6). And still more recently, in the Supreme Court of the

United States (c), the English doctrine (for it is there admitted

to be the established English doctrine) was peremptorily dis-

claimed, in the opinion delivered on behalf of the majority of the

court (d).''

(a) See, also, to the same point, Borden v. Sumner, 4 Pick. 265. Blake v.

Williams, 6 Id. 286. Fall River Iron Works v. Croade, 15 Id. 11. Fox v.

\dAms, oGreenleafs Rep. 245. Olivier v. Townes, 14 ^lartinh Louis. Rep. 93.

^^orris v. Mumford, 4 Id. 20. The Brig Watchman, in the district court of
Maine. Ware^s Rq). 232. Saunders v. Williams, 5 N. Ham}}. Rep. 213.

Mitchel V. McMillan, 3 Martiri'H Louis. Rep. 676, to the same point. But in

Goodwin v. Jones, 3 Mass. Rep. 517, Ch. J. Parsons, held to the English doc-
trine: and in Bohlen v. Cleveland, 5 3Iason^s Rep. 174, an assignment was
held to prevail over a trustee or attachment process, as against creditors,

living in the same state with the debtor. It is likewise held, in Rogers r.*

Allen, 3 Ohio Rep. 488, that an assignment by an insolvent debtor in one
state will not affect the title to lands in another state in derogation of the
lex rei sitx. In South Carolina, a bona fide foreign assignment in trust for

creditors, takes precedence of a subsequent attachment levied within the

state, but not if executed under the operation of a statute of bankruptcy.
Green v. Mowry. 2 Bailey^s Rep. 163.

(6) Piatt, J., in 20 Johns. Rep. 254.

(c) Ogden v. Saunders. 12 Wheaton, 213.

{d) It was the received doctrine in England, according to the opinion of

counsel, as early as 1715, that the English creditors of an insolvent debtor
residing in Holland, could attach and recover by execution levied on his

effects in England, without being responsible to the curator in Holland, who
had entered upon his trust ^/n'o/' to die attachment in England. See opinions

of R. Raymond, J. .Jekyll, and others, in the Appendix, 254—256, of Mr.
Henry'' s Treatise on Foreign Law. In Blake r. Williams, 6 Pick. Rep. 286,

J^ord V. The Brig Watcliman, in the district court of Maine, Ware's Rep. p.

232. and Abraham v. Plestoro, 3 WendeJCs Rep. 538, the question was again
discussed, and the decisions made in entire conformity with the general dtx--

triue now prevalent in the United States. The authorities for the contrary

and more liberal doctrine in the English, Scottish and Irish courts, are col-

lecrted in BelVs Commentaries, vol. ii. p. 681—687, as well as in the case of

Holmes v. Remsen, supra, 405. Mr. Bell says, that the rule giving etTect to

<-onveyances, madefor the purpose of collecting and distributing amongcre<l-
ilors the funds and estate of the debtor, according to the law of his residence

and seat of trade, does not rest in any legislative enactment, but upon those

}>rinfii>les of international law which guide the connection between states,

and prescribe the authority which is to be allowed by each to tlie institu-

tions and laws of anotlier. The whole doctrine of the international etVect of

bankru[)toy, is a consequence of the general i)rinciple of universal jurispru-
'^ IJjion the subject generally, see the lic.y. Stat, of the dilfereut slated,

and the various works on bankruptcy and insolvency.
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IV. By intestacy

The last instance which was mentioned of acquiring title to

goods and chattels by act of law, was the case of intestacy. This

is when a person dies, leaving personal property undisposed of

by will; and in that case, the personal estate, after the debts are

paid, is distributed to the widow, and among the next of kin. To

avoid repetition and confusion, I shall bo obliged to

conline myself essentially to the discussion of * the lead- [
* 409

]

ing principles of the English law, and assume them to

be the law of the several states, in all those cases in which some

material departure from them in essential points cannot be

clearly ascertained.

This title will be best explained by examining, 1. To whom the

administration of such property belongs, and to whom granted;

2. The power and duty of the administrators; and, 3. The per-

sons who succeed to the personal estate by right of succession.

( 1. ) Of granting administration.

When a person died intestate, in the early periods of the Eng-

lish history, his goods went to the king as the general trustee or

guardian of the state. This right was afterwards transferred by

the crown to the popish clergy; and, we are told, it was so flag-

grantly abused, that parliament was obliged to interfere, and take

the power of administration entirely from the church, and confer

it upon those who were more disposed to a faithful execution of

the trust. This produced the statutes of 31 Edw. III. ch. 11, and

21 Hen. VIII. ch. 5, from which we have copied the law of grant-

ing administrations in this country (a). The power of granting

administration, and of superintending the conduct of the admin-

istration, was still left in the hands of the bishop, or ordinary, in

each diocese. In our American law, we have assigned this, as well

as other secular matters, to the courts and magistrates of civil

dence, that personal property, wherever situated, is regulated by the law of
the bankrupt's domicil; while, on the other hand, real property is governed
by the law of the territory in which it is situated. The law on this vexed
subject of the effect to be given to foreign assignments, is examined, and all

the authorities and arguments 7>/o and con collected and reviewed in Story's

Commentaries on the Conflict of Laws, p. .3:^fi— S.")?.

In Canada, an English commission of bankruptcy operates as a voluntary
assignment by the bankrupt, but rights and privileges acquired by the
provincial creditors are not affected by the commission or assignment. Bruce
V. Anderson, StuarVs Lower Canada R. 127.

(a) Heusloe's case, 9 Co. 38, b. 2 Blacks. Com. 494—496.
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jurisdiction (a). Before the revolution, the power of granting

letters testamentary, and letters of administration, resided, in New
York, in the colonial governor, as judge of the prerogative court,

or court of probates of the colony. It was afterwards vested in

the court of probates, consisting of a single judge, and so con-

tinued until 1787, when surrogates were authorized to grant let-

lers testamentary, and letters of administration, of the estates of

persons dying within their respective counties. If the

[
* 410 ] person died out of the state, or within * the state, not

being an inhabitant thereof, the granting of administra-

tion was still reserved to the court of pr.^bates (6). This prac-

tice continued until the act of March 21st, 1823 (c), when the

court of probates was abolished, and all the original powers of

that court transferred to the surrogates; and each surrogate has

now jurisdiction, exclusive of every other surrogate, within his

county, when the testator or intestate was at his death an inhabi-

tant of the county, in whatever place he may have died; or not

being an inhabitant of the state, died in the county, leaving assets

(a) In some of the states, the jurisdiction concerning the probate of wills,

and the administration ot testators' and intestates' estates, is vested in the
c )unty courts. In others, it is confided to courts of special jurisdiction,

under the various names of the court of probates, the re^^ister's court, the
orphan'scourt, the courtofthe ordinary, and the surrogate's court. Thecounty
courts in Alabama, when sitting as courts of probates, are denominated Or-

phan's Courts. In Indiana, by act of February 17th, 1838, the court of pro-

bates in each county consists of one judge elected by the people septennially,

and the court has exclusive jurisdiction in matters of probate of wills, and
administration, and guardianship, and the settlement of decedent's estates,

and concurrent jurisdiction in all suits at law and in equity in favour of and
against heirs, executors, administrators and guardians, where the amount in

controversy exceeds $50. and in partition and dower, and it may authorize
guardians to sell real estate to pay debts, and support infants, lunatics, &c.
It may command jury trials in proper cases. The probate jurisdiction is

plenary and highly important, and the statute conferring the powers is very
provisional, and seems to be -well digested. Revised Staiuies of Indiana. li^.'^H,

p. 172, 459. So, the act in Missouri, concerning executors and administrators
is comprehensive, and their powers and duties well defined. The jurisdic-

tion resides in the county courts. Rerised /Slafntes of Missouri, 1835, p. 40.

In New Jersey, the governor is, by the constitution, ex officio, the ordinary
as well as the chancellor of the state, and he conse(|uently has jurisdiction

to take proof of wills, and to grant letters testamentary, and letters of ad-

ministration. By the act of December 16th, 1784, the legislature ot New
.Jersey restricted, in several particulars, the irresponsible and unlimit«'d

jurisdiction of the ordinary, and established the or])han's courts; and by the

act of February 23, 1820, the accounts of the assignees of insolvents were to

be settled in those courts. They could decree .sales and })artitions, and Mr.
Scott, the reviser, says, that they becanie ot " overwhelming eoguizance.''

(b) L. N. Y. sess. 1, ch. 12, and sess. 10, ch, 38. Goodrich v. Pendleton,
4 Johns. Ch. Rep. 552.

(c) Sess. 40. ch. 70.
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therein; or, not being an inhabitant of the state, died abroad,

leaving assets in the county of the surrogate; or, not being an

inhabitant of the state, and dying out of it, assets of such testator

or intestate should thereafter come into the county; or, when no

jurisdiction is gained in either of the above cases, and real estate

devised by the testator, is situated in the county (a). The first

judge of the county acts in cases in which the surrogate is dis-

qualitied to act; and the county treasurer, in each county acts as

a public administrator in special cases. There is likewise a public

administrator in the city of New York, with enlarged jurisdiction

in special cases of intestates' estates. He is authorized to act as

public administrator, in cases where there are effects in the city,

of persons dying intestate, and leaving no widow or next of kin

competent and willing to administer {b\

Administration is directed, by the Neiv York Revised Statutes, to

be granted to the husbajid on the wife's personal estate, and in other

cases to the widow and next of kin, or to some one of them, if they,

or any of them,will accept in the following order ; first, to the widow

;

secDud, to the children; third, to the father; fourth, to the brothers;

fifth, to the sisters ; sixth,to the grandchildren ; seventh, to any other

of the next of kin who would be entitled to a share in

* the distribution of the estate (c). Under the English [ * 411 ]

law, (and the law of New York, and, it is presumed, the

law of the other states, is the same) (d), the surrogate has the

discretion to elect, among the next of kin, any one in equal de-

gree, in exclusion of the rest, and to grant to such person sole

administration. So, under the English law, he may grant admin-

istration to the widow or next of kin, or to both jointly, at his

in) N. Y. Revised Statutes, vol. ii. p. 73, sec. 23. N. Y. Act, 60th sess. ch.

460, sec. 1. In England, generally speaking, all ecclesiastical testamentarv
jurisdictions are limited in their authority, to pro'perty locally situate within
their district. Crosley v. Archdeacon of Sudbury, 3 Hagti/. E. R. 199.

(/>) N. Y. R. 8. vol. ii. p. 79. Ilnrl. vol. ii. p. 117—138. By the act of

April 20th, 1830, in amendment of the Revised Statutes, further provision is

made for the case in which the first judge of the county cannot act as sur-

rogate. The trust devolves on the district attorney of the county, and event-

ually on the chancellor.

(c) N. Y. Revised Statutes, vol. ii. p. 74, sec. 27, 29. The rule in England
is to grant administration to the husband on the wife's estate, and in other

cases to the widow, or next of kin, or both, at discretion. The nearest of

kin to the intestate has preference; and of persons in equal degree, the or-

dinary may take wliich he pleases. The nearness of kin is computed ac-

cording to the civil law. 2 Blacks. Com. 504.

(rf) N. Y. Revised Statutes, vol. ii. p. 74, sec. 28.
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discretion (a). To guard against imposition or mistake in issuing

letters of administration prematurely, the surrogate is required

to have satisfactory proof, that the person of whose estate ad-

ministration is claimed is dead, and died intestate; and when ap-

plication is made to administer, by any person not first entitled,

there must be a written renunciation of the party having the

prior right to administer, or a citation to show cause is to be first

issued to all such persons, and duly Served or otherwise pub-

lished (b).''

According to the provision in the Neic York Revised Statutes,

if none of the relatives, or guardians of infant relatives, (for the

guardians of minors who are entitled may administer for them,)

will accept the administration, then it is to be given to the cred-

itors of the deceased; and the creditor first applying, if otherwise

competent, is to be preferred (c). If no creditor applies, then

to any other person legally competent (d). In the city of New
York, the public administrator has preference after the next of

kin; and in the other countries, the county treasurer has prefer-

ence next after creditors (e). In the case of a married woman
dying intestate, the husband is entitled to administration, in pre-

ference to any other person; and he is liable as administrator for

(a) 1 SaJk Rep. 36. Fawtry v. Fawtry, Sir. Rep. 552. Anon. Case of
Williams, 3 Hagg. E. R. 217. The N. Y. Revised Sfaiutes, vol. ii. p. 74, sec.

27, heera to have destroyed this discretion. But the Massachusetts Revised

Statutes, 1835, and the New Jersey Statute of 1795. Ehner^s Big. 165, leave
it as in the English law.

(b) N. Y. Revised Laws, vol. ii. p. 74. sec. 26. Ibid. p. 76, sec. 35, 36. In
England, an executor who has renounced, may retract before administration

is actually granted to another. M'Donnell v. Pendergast, 3 Hagg, E. R. 212.

And in New York, the surrogate may, with the consent of the person en-

titled, join one or more competent persons with him in the administration.

When administration is granted to two or more persons, it being an entire

thing, if one dies, the entire authority remains with the survivors, the same
as in the case of executors. Lewis v. Brooks, 6 Yerger's Tenn. Rep. 167.

(c) In North Carolina, the greatest creditor is, in such case, entitled to the

preference. Act, 1792,

(rf) The same general rules are prescribed in the Massachusetts Revised

Statutes of 1835, and exist throughout this country.

(e) N. Y. Revised Statutes, vol. ii. p. 74, sec. 27. Where persons not in-

habitants of the State of New York die, leaving assets in the state, if no aj)-

plicatiou for letters of administration be made by a relative entitled thereto

and legally competent, and letters have been granted by competent authority

in any other state, the person so appointed, or producing such letters, is en-

titled to letters of administration in preference to creditors or any other ]»cr-

sons, except the public administrator in the city of New York. Ibid. p. 75,

sec. 31.
'^ If any of the persons above mentioued are minors, admioiatratiou will

be granted to their guardians.
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the debts of his wife, only to the extent of the assets received by

him. If he does not administer on her estate, he is presumed to

have assets, and is liable for her debts (a). Under the English

law, at least, until lately, if the husband dies leaving the goods

of the former wife unadmiuistered, the right of

* administration de bonis non belongs to the next of [ *412 ]

kin of the wife; though the right of property belongs

to the representatives of the husband. The principle of the

English statute of 21 Hen. VIII. was, to vest the administration

de bonis non in the person who was next of kin at the time of

the intestate's death, and who was possessed of the beneficial in-

terest in the personal estate. The case of Hale v. Doleman, in 173(),

was an anomalous case, and established an exception to a gen-

eral rule; for the original administration to a feme covert was

granted to her next of kin, in preference to the representative of

the deceased husband, who survived her, and in whom the in-

terest was vested (6).'*

When there are several persons of the same degree of kindred

to the intestate entitled to administration, they are preferred in

the following order; first, males to females; second, relatives of

the whole blood to those of the half blood; third, unmarried, to

married women; and when there are several persons equally en-

titled, the surrogate, in his discretion, may grant letters to one or

more of them (c). No person convicted of an infamous crime,

or incapable by law of making a contract, nor a non-resident

alien, or minor or feme covert, or person deemed incompetent

(n) N. Y. Rei'ised Sfatuies, vol. ii. p. 74, sec. 27. Ibid. p. 75, sec. 29, 33;
and I'ide supra, p. 135, 136.

[b] 1 Hogg. E. R. 341. 2 Ibid. 631. App. 150, 165. The recent doctrine
in Belts v. Kimpton, 2 B. & Adolphuf?, 273, is also, that administration de
bonis non of the wife's choses in action left unadministered hy the husband,
noes to the next of kin oi the wife, to be administered, however, for the
benefit of the liusband's representatives. See, supra, 136. But in the still

later case of Fielder v. Hanger, 3 Hagg. E. R, 769, the more reasonable rule
is at last adopted, that the administration on the estate of the deceased wife
follows the interest, and on the husband's death, goes to his representatives.

(c) N. Y. Revised Statutes, vol. ii. p. 74, sec. 28. The statute law of New
•lersey of 1795, follows closely the English law on the subject of adminis-
tration. Elmer'' s Digest, Ido.

"In Massachusetts, under Gen. Stat. 1860, p. 483, g 1. In ca.se of the
decease of a married woman administration shall in all cases be granted to

her husband if competent and willing to undertake the trust, unless she has
by marriage settlement or otherwise some testamentary disposition, or .some
other provision which renders it necessary or proper to appoint some other
pei-son.
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*by the surrogate by reason of drunkenness, improvidence, or want

of understanding, is entitled to administer; but the husband is

entitled to administer in the right and behalf of his wife; and

with the consent, in writing, of the party entitled, one or more

competent persons may be associated by the surrogate with an

administrator (a). The husband who administers on his wife's es-

tate is now bound (though contrary to the English law, and the

former law of New York) to give a bond, in the same manner as

other administrators; yet he is not bound, in consequence of it,

to distribute the estate after the debts are paid; but he continues

to enjoy it according to the rules of the common law (b).

[
* 413 ] * If letters of administration should happen to have

been unduly granted, they may be revoked; and admin-

istration may be granted upon condition, or for a limited time,

or for a special purpose; as, for the collection and preservation

of the goods of the deceased; and it is the received doctrine, that

all sales made in good faith, and all lawful acts done either by

administrators before notice of a will, or by executors or admin-

istrators, who may be removed or superseded, or become incapa-

ble, shall remain valid, and not be impeached on any will appear-

ing, or by any subsequent revocation or superseding of the au-

thority of such executors or administrators (c).

The nearness of kin, under the English law, is computed ac-

cording to the civil law, which makes the intestate himself the

terminus a quo, or point from whence the degrees are numbered;

and, therefore, the children and parents of the intestate are

equally near, being all related to him in the first degree; but in

this instance the surrogate has not his opinion between them,

but must prefer the children (d). And from the children, and

parents the next degree embraces the brothers and grandparents,

and so on in the same order. The law and course, in those states

which follow the English law, must be to grant administration,

first, to the husband or wife; second, to the children, sons or

daughters; third, to the parents, father or mother; fourth, to the

brothers or sisters of the whole blood; fifth, to the brothers or

(a) Und. vol. ii. p. 75, sec. 32, 34.
' AH of N. F., April 20th, 1730.

\b) New Yoik Revised Statutes, vol. ii. sec. 29. Jbid. vol. ii. p. 98, sec. 79.-

See supra, p. 135.

(c) Shrp. Touch, by Preston, 464. N. V. Revised Statutes, vol. ii. p. 7G, sec.

38. Il.id. vol. ii. p. 79, sec. 46, 47.

{d) 2 Vern. Rep. 12.5, arg. 2 IJtacks. Com. 504.
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sisters of the half blood; sixth, to the grandparents; seventh, to

uncles, and aunts, and nephews, and nieces, who stand in equal

degree; eighth, to cousins (a). Grandmothers are preferred to

aunts, as nearer of kin; for the grandmother stands in the second

degree to the intestate, and the aunt in the third (6). If

none of the next of kin will accept, *the surrogate may [*414]
exercise his discretion whom to appoint; and he usually

decrees it to the claimant who has the greatest interest in the

effects of the intestate (c). If no one offers, he must*then appoint

a mere trustee ad colligendum, to collect and keep safe the effects

of the intestate; and this last special appointment gives no power

to sell any part of the goods, not even perishable articles; nor can

the surrogate confer upon him that power (d). This very incon-

venient want of power is supplied by the New York Revised Sta-

tutes (e) ; and an administrator ad colligendum (and who is called

in the statute a collector) may, under the direction of the sur-

roo^ate, sell perishable goods, after they shall have been ap-

praised.'^

[a) Shep. Touch, by Preston, vol. ii. p. 453. Durant v. Prestwood, 1 Atk,

licp. 404.

[h) lilackborough r. Davis, 1 P. Wim. 41.

(c) Tucker v. Westgarth, 2 A(ldam''s Rep. 352.

id) 1 Rol. Abr. tit. Executor, ch. 1. Shep. Touch, by Preston, vol. ii. p. 488.

(e) Vol. ii. p. 76, sec. 39.
''^ In Mas.sachasetts administration must be granted to the persons herein-

after mentioned in the following order: First. The widow or next of kin, or

both as the judge thinks fit, and if they do not voluntarily take or renounce
they may be cited. Secondly. If the parties so entitled are incompetent, or
unsuitable or neglect without sutRcient cause for thirty days, the judge may
commit it to one or more of the principle creditors. Thirdly. If no creditor

to such person as he shall think fit. Fourthly. See note 14, ante. Fifthly.

If deceased leave no widow or next of kin in the state, administration goes
to the public administrator in preference to creditx)rs. See Gen. Stats. 1860,

p. 483, ^ 1.

In Pennsylvania whenever letters of administration are by law nece^ary,
the register having jurisdiction shall grant them in such form as the case

shall require to the widow, if any. of the deceased, or to such other relation

or kindred as l)y law may be entitled to the residue of his personal estate or

to a share or shares therein after payment of debts, or he may join with the
widow such relation or kindred, or such one or more ofthem as he shall judge
will best administer the estate, preferring always of those so entitled tV.e

nearest in degree of consanguinity, and males to females; and in case of re-

fusal or incompetency to one or more of the principal creditors, or to any fit

person in his discretion; provided that if such deceased be a married woman,
her husband shall administer in preferrence to all other persons; and pro-

vided further that in all cases where there is an administration with the will

annexed, where there is a general residue of the estate bequeathed, the right

to adn)inister shall belong to those who have the right to such residue, and
the administration in such case shall be granted by the register to such one
or more of them as he shall judge will best aduiiuister the estate. See
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(2.) Of the power and duty of the administrator.

The administrator must enter into a bond before the judge of

probate (under whatever name the competent court may be

known), with sureties, for the faithful execution of his trust;

and, being thus duly appointed, it is his duty to proceed forth-

with to the execution of his trust (a). His powers and duties

under the common law of the land may be summarily compre

hended in the following particulars: 1. He is to make an inven-

tory of the goods and chattels of the intestate, in the presence,

and with the discretion of appraisers, who, in New York, Massa-

chusetts, and probably in other states, are to be appointed by the

probate court, and sworn; and under the English law, they are

sele3ted by the executor or administrator, from the creditors, or

next of kin, or discreet neighbours. Two copies of this inventory

are to be made indented, and one copy is to be lodged with the sur-

rogate, under the attestation of the administrator's oath,

[
* 415] and the other is to be retained (b).^^ This ^inventory is

{a) N. Y. Bevised Statutes, vol. ii. p. 77, sec. 42. Under the N. Y. Revised

Statutes, vol. ii. p. 70, see. 6, 7, the surrogate, if he deem the circumstances
of the case to require it, may require an executor to give security. If he be
about to remove out of the state, he may in that case also require it. See
Wood V. Wood, 4 Paige''s Rep. 299. In Tennessee, executors must give se-

curity equally with administrators, before they can lawfully act. Act of 1813.

4 Yergcr''s Rep. 20. By the Massachusetts Revised Statutes of 1835, the executor,

as well as the administrator, before he enters on his trust, must in all cases

give bond with sufficient surety to the judge of probate, for the faithful exe-

cution of his trust; and as a consequence the executor of an executor has no
authority to administer on the estate of the first testator.

(6) N. Y. Revised Statutes, vol. ii. p. 82, sec. 1. Jbid. vol. ii. p. 84, sec. 15,

16. The New York statute specifies the nature of the assets which shall go
to the executor or administrator; and it has followed, in this respect, the rule

Brightly 's Purdon's Digest, p. 410, § 27. Statute 15, March, 1832, § 22, P.

L. 130.

See the statutes of the several states hereon. Letters nd colligendum, may
be granted by the orphans' court of the county in which the will was proved
or authenticated or M'here letters ot administration ought to be granted, or

in cases of delay on account of absence from the state of an executor, a con-

test relating to the will, or right of administration, or the absence or neglect
of an executor or person entitled to administer, to qualify, or from any other
<anse. nnd such letters may be granted to one or more persons in the discre-

tion of the court in case the personal estate of the deceased shall be supposed
to be in different counties. Vol. i. Md. Code, 1860, p. 630. art. 93, ^ 60. See
further Khone's Orphans' Court Prac. Pennsylvania; and the statutes and
laws of the several states.

'" In Massachusettx he must give a bond and file a true inventory within
three months and render a full account of his doings once a year. He is not
liable during the first year to any creditor of the deceased, unless the de-
mand be su(;h that the insolvency of the estate would not affect, and with
certain exceptions he is not liable to any suit after two years.

In New York before letters of administration or testamentary are granted
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intended for the benefit of the creditors and next of kin; and the

administrator will be obliged to account for the property mentioned

in it; and he will also be obliged to show good cause for not col-

lecting the debts that are mentioned to be due, unless he had the

precaution to note them in the inventory as desperate. He is liable

also to have the letters of administration revoked (and it is the

same with the letters testamentary of an executor,) if an inven

tory be not duly made and returned. And if any one or more of

the executors or administrators returns the inventory, those who

neglect to do it cannot afterwards interfere with the administra-

tion, until they redeem their default (a).

of the common law. They are, the interest of the deceased in leases for years

;

things annexed to the freehold, for the purpose of trade or manufacture;
growing crops raised annually by labour and cultivation, excepting grass

and fruit not gathered; rent accrued, debts and things in action, though se-

cured by mortgage, and moveable property and effects. N. Y. Revised Sta-

tutes, vol. ii. p. 82. sec. 6. Evans v. Eglehart, 6 Gill & Johnson, 171, 189, 190,

S. P. In Massachusetts, mortgage debts, before foreclosure, are personal

assets in the hands of the executors and administrators of the mortgagee.
Massachusetts Revised Statutes, 1835. Certain necessary domestic articles for

family use, as looms, stoves, pictures, school books, wearing apparel, bedding,

table furniture, and a small number of necessary domestic animals, are not
to be appraised, but to remain for the use of the widow and children. Neiv

York Revised Statutes, vol. ii. p. 83, sec. 9. 10. There is a similar exception

in Massachusetts, Connecticut, Ohio, and probably in other states, in favour

of the widow and family; and it extends to such small necessary family arti-

cles as are exempt from execution. The widow and children in Ohio, if any
under fifteen years of age, or the children only, if no widow, are entitled to

sufficient provisions or other property for their support for twelve months
from the intestate's death, without having the same accounted for as part

of the inventory. Statutes of Ohio, 1831. The Ohio statute, as to emblements,
declares that those served after March 1st, and before December 31st, shall

go to the executor or administrator, if the decedent died within that period;

])ut that those growing on the land on IMarch 1st, or between December 31st

and March 1st, shall go to the heir, devisee, or remainderman or reversioner,

if the decedent died within that period.

In Massachusetts, Connecticut (Revised Statutes of Massachusetts, 1835, and
of Connecticut, 1821), and probably in those other states where the distribu-

tion of real and personal property is the same, the inventory is to include

equally the real and personal estate.

[a) "N. Y. Revised Statutes, vol. ii. p. 85, sec. 17-23.

all heirs and legatees are cited by the surrogate to appear and object if they
desire so to do.

In Pennsylvania. Security must be given, and an executor who is a non-
resident of the state must give a bond with two or more local sureties. The
debts are payable in the following order: 1. Funeral expenses, medical ser-

vices during last illness, and servants' wages not exceeding one year. 2.

Rent not exceeding one year. 3. Debts, except those due to the state which
are paid last. Foreign executors or administrators have no power over de-

ceased's property in this state except to transfer public loans of the state or

the city of Philadelphia, and stocks and loans of banks and incorporated
companies and collect interest and dividends.

See the laws of the ditTerent states hereon.

34 VOL. 11. KENT. 529
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^fter completing the inventory, the duty of the administrator

is, to collect the outstanding debts, and convert the property into

money, and pay the debts due from the intestate. He must sell

the personal property, so far as it may be necessary for the pay-

ment of debts and legacies, beginning with articles not required

for immediate family use, nor specifically bequeathed (a).

[
* 416] In paying *the debts, the order prescribed by the rules of

the common law is, to pay, first, funeral charges (6), and

the expense at the probate ofiice; next, debts due to the state; then,

debts of record, as judgments, recognizances (c), and final decrees;

next, debts due for rent, and debts by specialty, as bonds and sealed

notes; and, lastly, debts by simple contract. Causes of action

arising ex delicto, for wrongs for personal injuries, die with the

person, and do not survive against his representatives. Execu-

tors and administrators are the representatives of the personal

property of the deceased, and not of his wrongs, except so far as

the tortious act complained of was beneficial to his estate (d).

(a) The English rule is to convert the assets into cash by a public sale,

and this was the rule declared, in Covenhoven v. Shuler, 2 Paige, 122. But
in Maryland, unless a sale of the assets be necessary to pay debts and lega-

cies, or to make a satisfactory distribution, the rule is for the executors and
administrators to divide the property specifically in kind between legatees

and distributees. Evans i\ Eglehart, 6 Gill & Johnson, 171. By the N. Y.

Revised Statules, vol. ii. p. 87, sec. 25, 26, he is allowed, except in the city of

New York, to sell on credit not exceeding one year, with approved security;

and he will be exempted from responsibility for losses, if he acts in good
faith, and with ordinary prudence. The statute has not defined what was
intended by approved security. The English rule in equity is, that the ex-

ecutor must not rest on pei'sonal security; and if he does, it is at his own
peril. But there are exceptions to the severity of thnt rule; and it will de-

pend upon circumstances whether, under the New York statute, an executor

or administrator, acting iu good faith, be bound to answer for the eventual

failure of personal security. See a discussion of the subject in 4 Johns. Ch.

Rep. 284, 629. The weight of the modfern English authority is, that invest-

ing trust moneys in personal security is a breach of trust. Lord Hardwicke,

in Ryder v. Bickerton, 3 Swamt. Rep. 80, note. Lord Kenyon, in Holmes r.

Dring, 2 Coar's Cases, 1. I^rd Loughborough, in Adye v. Fauilleteau, 3 Siranst.

Rep. 84, note. Lord Eldon, in Walker v. Symonds, 3 Ibid. 03. But the

executor may place money where the testator had been accustomed to place

it, and without being responsible, if he acts with good faith. 1 Tanilyn's

Rep. 279.

(6) As against creditors, the rule of law is, that no more shall be allowed

for funeral expenses than is absolutely necessary, regard being had to the

degree and condition in life of the decea-sed person. Hancock v. Podmorc,

I B. <& Adol. 260. Palmes v. Stephens, R. M. Charlton, Geo. R. 56.

(c) A recognizance, as of special bail, is of higher dignity than a debt by
specialty, and has preference. Moon v. Pasteur, 4 Leiqh's Rep. 35.

{d) Hambly r. Trott, Cowp. 371. The People v. Gibbs, 9 Wendell. 29.

Hench r. Metzer, 6 t>erg. <C- Rawle, 272. lint for derastaviis, or wrongs to

property, the personal representatives of the deceased, who committed the
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The civil law gave no preference to creditors, except as to debts

incurred for funeral expenses, and the expenses of the adminis-

tration, and debts by mortgage. The heir paid himself first, and

he might pay the first creditor who came. All the assets were

considered as equitable (a). "When debts are in equal degree,

the administrator may pay which he pleases first, and he may
always prefer himself to other creditors in equal degree. If a

creditor commences a suit at law, or in equity, he obtains pri-

ority over other creditors in equal degree; but an administrator

may go and confess judgment to another creditor in equal degree,

and thereby defeat the creditor who first sued, by pleading the

judgment and nil ultra, &c. (b).

The Neic York Revised Statutes (c), have made some es-

sential alterations in the English law, and in the *former [ * 417 ]

law of New York, as to the order of payment of the debts

of the deceased. The order now established is as follows: 1.

Debts under the law of the United States; 2. Taxes assessed; 3.

Judgments and decrees according to priority; 4. Recognizances,

bonds, sealed instruments, notes, bills, and unliquidated demands

and accounts, without any preference between debts of this fourth

class. Nor is a debt due and payable entitled to preference over

debts not due; nor does the commencement of a suit for the re-

covery of any debt, or the obtaining a judgment thereon against

the executor or administrator, entitle such debt to any preference

over others of the same class. Debts not due may be paid, ac-

cording to the class to which they belong, after deducting a re-

bate of legal interest upon the sum paid, for the unexpired time.

The surrogate is authorized to give a preference to rents due and

accruing upon leases held by the testator or intestate at his death,

over debts of the fourth class, whenever he shall deem the prefer-

ence beneficial to the estate. In suits against executors and ad-

tort, were made finswerable by the statutes of 80 Car. IT. ch. 7, and 4 and 5
W. Si. M. ch. 24j and doubtless the same law exists in this country. Execu-
tors and administrators are also made liable to answer for injuries to real

property, in the character of torts or trespasses. N. Y. Revised Statutes, vol.

ii. p. 114, sec. 4.

{n) Dig. 11,7, 45. Thift. 35, 2, 72. Code, 6, .SO, 22, sec. 4, 5, 9. Wood's
Insfitutes of the Civil Law, 186, 187. Broicn's Vietv of the Ciiul Laic, vol. i. p.

307.

(6) See Shep. Touch, by Preston, vol. ii. p. 47;>—48(), and Bac. Ahr. tit. Ex-
ecutnrfi and Adminisfratovfi, L. 2, for a succinct view of the rules of the com-
mon law, touching the order of paying debtsbv executors and administrators.

(c) Vol. ii. p 87, sec. 27, 28, 29, 30.



* 418 OF PERSONAL PROPERTY. [Part Y.

ministrators, the judgment, if there be a proper plea in the case,

is to be entered only for such part of the assets as shall be a

just proportion to other debts of the same class; and the execu-

tion is to issue only for a just proportion of the assets applicable

to the judgment; and no execution is to issue until an account

has been rendered and settled, or the surrogate shall

[*418] otherwise order (a). No executor *or administrator

can retain for his own debt, until it has been proved to,

and allowed by the surrogate, and it is not entitled to any prefer-

ence over debts of the same class (b). The executor or ad-

ministrator may, by public notice, call upon the creditors to ex-

hibit, within six months, their accounts and vouchers, verified by

affidavit. The executor or administrator may go oh and close the

trust as to claims not exhibited within the time; and he will not

be chargeable for any due disposition of the assets prior to a suit

on such claims, though the next of kin or legatees may be liable

to refund to such creditors If claims be exhibited and disputed,

they may be referred to referees by consent; and if not, the cred-

itor must sue thereon within six months, or be barred for ever (c).

(a) N. y. Revised Stahifcs, vol. ii. p. 88, sec. 31, 32. The surrogate may de-
cree the payment of debts, upon the application of a creditor, at any time
after six months from the granting of the letters testamentary or of adminis-
tration, and the payment ot any legacy or distributive share, on the applica-

tion of the party entitled, after the expiration of a year; and he may enforce
payment by causing the bond of the executor or administrator to be prose-

cuted. On judgments obtained at law, against any executor or administrator,
application may be made to the surrogate, who is to cite the defendant, and,
having a.scertained the sufficiency of the a.ssets, to order execution. N. V.

Revised Slahdes, vol. ii. p. 136, sec. 18—22. Ibid. vol. ii. p 220. In Con-
necticut, the statute of limitations is su.spended in personal actions, for one
year from the creditor's death, in favour of his executors and administrators.

Ads of 1833, ch. 13. In England, it is a rule in chancery that the personal
representatives have one year to pay legacies, except where explicit direc-

tions are given by the testator. Lord Eldon, 6 Vesey, 539. The statute law
in this country, in several of the states, is the same. N. V. Revised i'^fatutes,

vol. ii. p. 90, sec. 43. In New Jersey, the statute of June 12th, 1820, pro-

hibits suits against executors and administrators of insolvents, for debts due
from the deceased, until six months from the death of the deceased, unless
in cases of fraud, or for the physician's bill, funeral charges, and judgments
against the decedent. By the 3Iassaehus(tls Revised Stafiites, in 1835, the cred-

itor is not to sue the executor or admiuLstrator until the expiration of one
year, except in special cases.

(h) N. V. Revised Statutes, vol. ii. p. 88, sec 33.

(c) New York Revised Statutes, vol. ii. p. 8S, sec. 34—42. An executor or

admini.stratormay plead the .statute of limitations, and will notice precluded
from the benefit of the plea, though he may have previou.'^ly acknowledged
the debt, for he may have made it without due consideration, and in iguor-

ance of the true state of the case. Nor i.s he bound to plead the statute, for

he may know the debt to be just. The plea re.st.s in his discretion. Fritz?'.

Thomas, 1 Wharton, fJC. Nor is he liable to creditors if he exercises a reasou-
• 532
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These alterations in New York in the rules at common law are

generally dictated by Justice and policy; and those respecting

equality of payment have long been the prevailing doctrine in

the distribution of assets in chancery. The surrogates are clothed

with new and enlarged powers, which are very convenient to the

public in the settlement of these ordinary and popular- trusts. To

guard against the undue assumption of power, surrogates are re-

strained from exercising any power or jurisdiction whatever, not

expressly given by statute (a). But I forbear to enlarge further

on the subject. My principal object, in this part of the present

lecture, was rather to notice the descent and distribution of per-

sonal property, than to discuss the general powers and duties of

executors and administrators; and it may here be generally ob-

served, that what has been said concerning the rules of law as to

the inventory, the collection of the property, and the payment of

debts, applies equally to executors and administrators.

In the jurisprudence of the other states, the administration of

able discretion in compromising a debt, Pennington r. Healy, 1 Crnmpton &
Meeson, 402. The jurisdiction of the courts of equity to superintend the
administration of assets, and decree a distribution of the residue, after pay-
ment of the debts and charges, has been long established, Matthews v.

Newby, 1 Vern. Rep. 133. Howards. Howard, Ibid. 134. And when relief

is sought in chancery by a creditor on a creditor's bill, it has been the set-

tled doctrine of the court, ever since the great case of Morris v. The Bank of
England, (Cases Temp. Talh. 217,) that upon a decree being obtained, it was
in the nature of a judgment for all the creditors, and the court will not per-

mit auy particular creditor, by proceeding at law, to disturb that adminis-
tration of the assets. All the creditors are entitled, and should have notice

for that purpose to come in and prove their debts before the master; and on
motion of either party, an injunction will be granted to stay all proceedings

of any of the creditors at law. This subject was largely- discussed, and the
authorities and precedents examined, and the principle adopted, (and I be-

lieve for the flrst time in this country,) in Thompson v. Brown, 4 Johns. Ch.

Rep. G19; and the decree in that case, and which is given in tlie report of it,

was drawn by the chancellor, as explanatory of the relief to be afforded.

The English rule and practice in chancery is still the same, with progressive

enlargement. Drewry v. Thacker, 3 Swanst. Rep. 544. Clarke v. Earl of
Ormond, 1 Jacobus Rep. 108. But in ordinary cases, the plain, prompt, and
cheap decretal administration of the assets in the probate courts is much to

be preferred The principal English cases and doctrines on the subject of
the distribution and marshalling of assets in equity, are collected and di-

gested in Mr. Justice Story's Comm. on Eq. Jurisprudence, 513—552. See,

also, Mr. Kam's "practical treatise of as.sets, debts and incumbrances," and
which is the most ample view of any we have, on the administration and
distribution of assets in law and equity, supported by an overwhelming mass
of cases on the subject.

(a) N. Y. Revised Statutes, vol. ii. p. 221. The Statute of Neta Vork, 1837,

ch. 460, gave new and specified directions to surrogates relative to the prov-
ing of wills, and taking new security from administrators and guardians, and
revoking the trust of administrators and guardians, and relative to their ac-
counting, &c.
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the assets is likewise subject to various local modifica-

[ * 419 ] tions. *Iii a few of the states, the EDglish order of

preference is preserved (a). In most of them, that order

is entirely disturbed, and a more just and equitable rule of dis-

tribution adopted. Expenses of the last sickness, and funeral and

probate charges, have everywhere the preference; and generally

debts due to the United States and the state are next preferred,

and then all other debts are placed on an equality, and paid rate-

ably, in the case of a deficiency of assets; but with the excep-

tion, no doubt, of legal leins, if there be any such recognized by

law (b). In Louisiana, there is a particular detail of the order

of priority, which is special and peculiar, and minute even beyond

the rule of the common law (c). In Maryland, judgments and

decrees have preference and all other debts are equal; and in

Missouri, expenses of the last sickness, debts due to the state, and

judgments, have preference, and all other debts are placed on an

equality (d). In Pennsylvania, the order of administration is,

to pay, 1. Physicians, funeral expenses, and servants' wages; 2.

(ft) In Virginia, North Carolina, South Carolina, Kentucky, Delaware.
Georgia, and Indiana, the English order of preference is preserved, with the
exception of a few slight variations. Thus, in South Carolina, no prelerence
is given among debts in equal degree, except that mortgages, judgments, and
executions, are paid as legal liens, according to seniority. In Virginia and
Kentucky, debts due on protested loreign bills are placed on a footing with
judgments. By act of Virginia of March. 1831, debts due by specialty, and
promissory notes, and other writings of decedent, are taken to be of equal
dignity. In North Carolina specialty and simple contract debts are placed
on an equality. See Griffith's Law Register, h. t. 12 Wluatou^ 594. Chappel r.

Brown, 1 Bailey's S. C. Rep. 527. Braxton ?\ Wiuslow. 4 CalVs Rep. 'A08.

Mayo r. Bentle3% IbitL 528 Liddesdale v. Eobinsou, 2 Brockenhrough, 165.

Bomgaux v. Bevan, Dudley's Geo. R. 110. Palmes r. Stevens, R. J/. Charl-

ton, Geo. R. 56.

{h) This is the case in the states of Maine, New Hampshire, Vermont,
Mas.sachusset.s, Rhode Island, Connecticut, New Jersey, Ohio, Indiana, Illi-

nois, Tennessee, Missis-sippi, and Alabama, with some small variations.

Thus, in Alabama, debts due to sureties are preferred; and in New .Ter.sey,

debts due to the United States have preference, and rents due and judgments
entered during the life of the decedent have preference. In Ohio, after

funeral expenses, and the expenses of the last sickness, a sum is allowed for

the support of the widow and children for one year, and then liens on the
land, by mortgage and judgment are preferred. The residue of the as.sets.

distributed rateably among the creditors. Aet of New Jersey, 1820. Rerised

Laws of Nev) Jersey, 766. Griffith's Reg. passim. Dane'^s Abr. of American
Laws, vol. i. p. 560. Publie Acts of Connecticut, 1821. 5 Hammond's Rep. AS\l.

Stafutea of Ohio, IKU. Massachusetts Revised Statntcs, 18:5.'). Rerised Laws oj

Jndiana,'\H'SS, p. 181, 186, and of Illinois, edit. 1833. p. 648. In Tonnessoe, by
act of 18th October, 1833, ch. 36, the a.s.sets of persons dying insolvent, are

directed to be distributed rateably amongst all the creditors.

(f) Civil Code of Louisiana, art. 1051—1061.

{d) Griffith's Law Register, h. t.
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Rents, not exceoding one year; 3. Judgments; 4. Recognizances;

5. Bonds and specialties; 0. All other debts equally, except debts

due to the state, which are to be last paid (a).''

* (3.) 'Of the distribution of the personal estate. [
* 420]

1. When the debts are paid, the administrator (the

husband, as administrator, excepted) is bound, under the English

statute of distributions, of 22 and 23 Charles II. ch. 10, after the

expiration of a year from the granting of administration, to dis-

tribute the surplus property among the next of kin (6). He is

[a) Frazer r. Tunis. 1 Binncy's Rep. 254. The physician's bill, first to be
paid, is not confined to medicine and attendance in the last sickness. House v.

Morris, 17 Scrg. & Rawle, 328. But by statute of 24th February, IB.'M, in

Pennsylvania, no peference is now given tojudgment over bond and simple
contract creditors, in the distribution of the assets of decedents. The prefer-

ence giving by the laws of almost all countries in the payment of debts to

the expenses of the last sickness, and funeral, and the wages of servants, is

founded on considerations of humanity and decorum. The last item of
privileged debts is usually confined to menial servants, and to the current
wages of the last term of the contract. This is the rule in Scotland. 2 BdVs
Com. 157, 158. The ^fassachuseffs Eeriscd Stafutci^, in 1835, go into a minute
and very specific detail of the duties of executors and administrators, in col-

lecting, settling, and disposing of the estate of the deceased. Considering
the burden and the incessant calls for the assumption ot those trusts, such
details are judicious, very useful, and even benevolent. The established
rule in the administration of the assets of the deceased persons, in rcfjanl to

creditor!^, is" to be governed by the laws of the country where the assets are,

and where the executor or administrator acts, and from which he derives his

authority, and not by that of the domicil of the deceased. The residue ot

the assets is distributed according to the law of the domicil. Marshall
Ch. J., in Harrison v. Story, 5 Ctnncli'a Rep. 299. Tilghman, Ch. J., in

Milne ?'. Moreton, 6 Binney'f, Rep. :]61. Chase, Ch. J., in Desobry v. De
Laistre, 2 IL(n\ & Johnson, 224. Smith v. Union Bank of G., 5 Peters' U. S.

Rep: 523, 524. Varnum v. Camp, 1 Green's N. J. Rep. 332. Story's Comm. on
the Conflict of Lnw.% 439 to 442. See, also, infra, p. 454, 455. But many of
the foreign jurists, to which Judge Story refers maintain, that the law o'f

the domicil of the debtor, even in a conflict of the rights and privilege.^ of
creditors, ought to overrule the juris]>rudence of the situs of the effects.

(b) Mr. Robertson, in his Treatise on Persoxal Succession, Edinburgh, 1836,
ch. 1 to 6, has gone fully and with great research and learning, into the his-

tory of the law of successions in England, Scotland, and Ireland, and has
traced the gradual relaxation of the restrictions on the power of bequests,

^^ See note 10, ante, and the laws of the various states hereon.
The order of the application of the several funds to payment is : 1. The

general personal estate not expressly or by implication exempted. 2. Lands
expressly devised to pay debts. 3. Estates descended. 4. Devised lands
charged with the payment of debts generally, whether devised in terms
general or special. 5. General pecuniary legacies ;;/-o ra/rr. 6. Specificlega-
cies pro rata. Real estate devi.sed, whether in terms general or specific.

Hoover 7'. Id., 5 Pa. St. 35G; Tea's A pp., 23 Pa. St. 223. The above rules
apply in cases whether the deceased has left a will.

Taxes and funeral expenses are not debts due from deceased, but charges
imposed on the estate by law, and must be satisfied before an^^ claim of the
United States as creditor, but expenses of last illness are debts due irom de-
ceased, and payable after debts of the United States. United States c. Eggles-
tou, 4 Sawyer (Or.), 199.
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first to account to the ordinary, court of probates, surrogate, or

other proper jurisdiction, and which, in several of the United

States, is appropriately termed the orphan's court. It is held, that

he is not bound to distribute without a previous order for that pur-

pose (a); and the statute of distributions makes it the duty of

the court of probates to decree distribution (6). The statute

and the alterations and improvements in the administration and distribution
of intestate's estates down to the present time. This interesting treatise is,

republished in the Law Library, vol. xii. edited by Thomas J. Wharton, Esq.,
of Philadelphia, and which is an extremely useful and valuable compilation
to the American bar, for they have by means of it, a ready access to a
selection of the best English treatises on the various branches of the law.

(a) Archbishop of Canterbury v. Tappen, 8 Barnw. & Cress. 151.

(ft) By the Neio York Revised Statutes, the executor or administrator is

bound, after the expiration of eighteen months, to account before the sur-
rogate, under the penalty of attachment, and a revocation of his power. N.
V. Revised Statutes, vol. ii. p. 92, sec. 52. In accounting, he must verify by
vouchers, and may be examined upon oath; and his oath will, if uncontra-
dicted, supply the place of vouchers, as to items, each of which does not ex-
ceed $20, and not exceeding in the whole in behalf of an}' one estate §500.
Jltid. sec. 54, 55. This was adopting the rule in chancery, which had estab-
lished, that a defendant, on accounting before a master, might verify, on his

own oath, items not exceeding in each case, $20, and not exceeding in the
whole 100?. sterling. Remsen v. Remsen, 2 JoJins. Ch. Rep. 501. The exe-
cutor or administrator may be allowed for property perished or lost without
his fault; and he is not to gain by the increase, nor lose by the decrease of
the property, without his fault. He is also entitled, besides his necessary
expenses, to the same rate of commissions, of five, two and a half, and one
per cent., which had been adopted by the chancellor in 1817; though if a
compensation be provided by the will, it is to be taken as a full satisfaction,

unless the executor elect to take the allowance provided by law. N. Y. Re-
vised Statutes, vol. ii. p. 93, sec. 58. 59. 3 Johns. Ch. Rep. 44. The commis-
sioners who revised the statutes of Massachusetts in 1835. reported a similar

allowance to be made. By statute of 17th April, 1838, the Revised Statutes

of Massachusetts, on this point, were repealed, and the court in which the

accounts of executors and administrators are settled, are to allow their rea-

sonable expenses, and a.just and reasonable compensation for their services.

Assignees in trust are allowed an equitable compensation for their services,

according to circumstances. Jewett y. Woodward, I Edw. Ch. Rep. 195. In
Maryland, the commission is from five to ten per cent, in the discretion of

the court. 1 Peters' U. S. Rep. 562. 1 Harr. <£• Gitt, 13. In Pennsylvania,

the ordinary commission is five per cent., but it may exceed, or be less than
that, in the discretion of the court and under the circumstances. For re-

ceiving and paying out money it is two and a half per cent., and sometimes
an additional half per cent, is held to be a sufficient compensation for trouble.

In the estate of Miller, 1 Ashmead''s Rep. 323. Pusey v. Clemson, 9 Serg. &
Rawle, 204. Stevenson's Estate, 4 Wliarton, 98. In Louisiana, the commission
to syndics cannot exceed 5 percent, by act of 1817. That to executors is

two and a half per cent, on the whole amount received, and is .shared among
them all. CivilCode, art. 1G76. In South Carolina the established commis-
sion is five per cent, with a further allowance to be assessed by a jury, in

cases of extraordinary care and trouble. Logan r. Logan, 1 ^f Cordis Ch.

Rep. 1. In England, it is a principle in equity, that if the testator, by will,

gives a compensation, the executor is not entitled to any other which may
be allowed by law, unless he promptly elects to prefer it. 3 }ferirnle\s Rep.

24. The mode of contesting the accounts before the surrogate, by the cred-
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declares, that after the debts, *fiirieral charges, and jast [ *421]

expenses, are deducted, a just and equal distribution of

what remaineth clear of the goods and personal estate of the in-

testate, shall be made amongst the wife and children, or children's

children, if any such there be; or otherwise to the next of kin to

the intestate, in equal degree, or legally representing their stocks;

that is to say, one- third part of the surplusage to the wife of the

intestate, and all the residue by equal portions, to and amongst

the children of the intestate and their representatives, if any of

the children be dead, other than such child or children who shall

have any estate by settlement, or shall be advanced by the in-

testate in his lifetime, by portion equal to the share which shall

by such distribution be allotted to the other children to whom
such distribution is to be made. And if the portion of any

child who hath had such settlement or portion, be not

equal to * the share due to the other children by the '[ *422]

distribution, the child so advanced i& to be made equal

with the rest (a). If there be no children, or their representatives,

one moiety of the personal estate of the intestate goes to the

widow, and the residue is to be distributed equally among the

next kin, who are in equal degree, and those who represent them

;

but no representation is admitted among collaterals, after broth-

ers' and sisters' children ; and in case there be no wife, then

the estate is to be distributed equally amongst the children; and

if no child, then to the next of kin in equal degree, and their

itors, legatees, and next of kin, is specially detailed in the New York sta-

tutes. N. V. Revised Stalutes, vol. ii. p. 93, sec 60—70. And the manner of
accounting before the surrogate by executors, is also detailed in the case of
Gardner v. Gardner, 7 Paige, 112.

In Pennsylvania, the registers' courts have a similar jurisdiction over the
estates of testators and intestates; and the orphan's court, a species of equity
jurisdiction over executors and administrators, guardians and minors. But
the practice and rules in the orphan's tribunals were represented to be in a
state of deplorable confusion; (Duncan, J., 11 Serg. <& Rawle, 432;) and in

January, 1831, the commissioners appointed to revise the statute code of
Pennsylvania, reported new revised statutes, containing a consolidation
of all the statutes, with the suggestion of improvements, in relation to the
registers' and orphans' courts. In Ohio,* testamentary Jurisdiction, or pro-
bate powers, and the appointment and control of guardians, are annexed to

the courts of common pleas in the respective counties, Ac-Is of 1831.

(a) Under this statute, the widow cannot come into hotchpot and claim
collation of advancements to the children. She only takes her share of
what remains after deducting the advancements. Ward r. l.ant. Free, in

Chancery, 182, 184. Kiskudbright v. Kiskudbright, 8 Vcsey^TA. This is

also the law in Tennessee under the North Carolina statutes of 1784, adopted
in that state. Bruusou v. Brunson, 1 Meig^s R. 630.
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lawful representatives, in the manner already mentioned. It is

further provided, that if any child shall die intestate after the

death of the father, and without wife or children, and in the

lifetime of the mother, every brother and sister, and their re-

presentatives, shall have an equal share with her.

This is the substance of the English statute of 22 and 23 Charles

II., which was borrowed from the 118th novel of Justinian; and*,

except in some few instances mentioned in the statute, it is gov-

erned and construed by the rules of the civil law (a).

(2.) The next of kin is determined by the rule of the civil law;

and under that rule ihe father stands in the first degree, the

grandfather and the grandson in the second; and in the collateral

line, the computation is from the intestate up to the common an-

cestor of the iotestate, and the person whose relationship is sought

after, and then down to that person. According to that rule, the

intestate and his brother are related in the second degree, the in-

testate and his uncle in the third degree (6). The half blood are

admitted equally with the whole blood, for they are are equally

as near of kin; and the father succeeds to the whole

[ * 423 ] personal estate of a *child, who dies intestate, and with-

out wife or issue, in exclusion of the brothers and sisters;

and the mother would have equally so succeeded as against the col-

laterals, had it not been for a saving clause in the act, which ex-

cludes her from all but a rateable share. She is excluded, lest,

by remarrying, she would carry all the personal estate to another

husband, in entire exclusion, for evei, of the brothers and sisters;

but she still takes the whole personal estate as against more re-

mote relations of the intestate (c). The K. B. declared in Black-

{a) See vol. i. p. 542, note; and also, Carter r. Crawley, T. Raym. Rep. 496.

Palmer v. Allicock, 3 3fod. Rep. 58. Edwards e. Freeman, 2 P. IVms. 436.

{b) Sir John Strange, in Lloyd v. Tench, 2 Tes. 213.

(c) It has l)een decided, in' Maryland, in Griffith v. Griffith. 4 Harr. d:

3PHenry , 101, and Coomes v. Clements, 4 Hon: <& Johns. 480, that by the com-

mon law of England, as it existed at the time of the colonization of iSIarv-

land, and by thecommon law of Maryland, the widow isentitled to a reasonable

share of her husband's personal estate, after payment of his debts; and which

reasonable ])art was one-third, or* one-half, according to circumstances: and

it was a riglit ])aramount to the power of the husband, and he could not de-

prive her of it by will. In Pennsylvania, under the act of 1807, a widow is

entitled to a distributive share of the residue of her husband's estate uriiis-

posed of by his will, in common with the next of kin; and if there be no

widow or next of kin, the state will take in preference to the executor, wh.)

holds such a residuum as a mere trustee. I)arrah?\ M'Nair. 1 Asfnnrad, 2:^6.

Atc<minK)n law, such residuum wentto the executor. Theeourtsofetiuity tlieu

interfered, and gave it to the next of kin, if they could, even by a strained
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borough v. Davis (a), that the father and mother had always the

preference before the brothers and sisters, in the inheritance 'of

the personal estate, as being esteemed nearer of kin; and for the

same reason, the grandmother is preferred to the aunt. The
grandmother is preferred, not because she is simply in the ascend-

ing line, for, under the statute of distributions, a nearer collateral

will be preferred to a more remote lineal, but because she is nearer

of kin, according to the computation of the civilians, by one de-

gree. And in Moor v. Barham^ decided by Sir Joseph Jekyll (6),

the grandfather on the father's side, and the grandmother on the

mother's side, take in equal moieties by the statute of distribution,

as being the next of kin in equal degree; and the half blood take

equally with the whole blood. A brother and a grandfather of

the intestate are equally near of kin, and each related in the sec-

ond degree, and therefore it would seem, from the directions in

the statute, that they would take equally; but it has

been ^decided in England, and it is also the better con- [
* 424 ]

struction of tiie novel of Justinian, that the brother of

the intestate will exclude the grandfather of the intestate. This

was so decided in Pool v. Wilshaw, in 1708; and Lord Hard-

wicke, in Evelyn v. Evelyn (c), followed that determination, as

being correct, though it may be considered an exception to the

general rule. He said it would be a very great public inconveni-

ence, to carry the portions of children to a grandfather, and con-

trary to the very nature of provisions among children, as every

child may properly be said to have spes accrescendi. This ques-

tion was very much debated among the civilians in their construc-

tion of the 118th novel of Justinian; and the generality of them,

of whom Ferriere and Domat are of the number, were of opinion,

that the grandfather and the brother took equally; but Voet was

of a different opinion, and his opinion, though without any

construction of the will, make out such an intention. The widow in such
cases, came in, of course, for her share, with the next of kin. The Pennsyl-
vania law wisely puts an end to all matter of construction, and equitably
gives at once, and in all cases, the UTidisposed surplus to the nextof kin. In
Virginia, the executor is not, in any case, entitled to the residuum of per-

sonal property undisposed of by will. It -goes to the next kin. Paup v.

Mingo, 4 Lei (jib's Rep. 103.

(«) 1 P. Wins. 41. 2 Ves. 215.

(/>) Cited in 1 P. Wms. 53.

(c) 3 Atk. Kep. 762. Amh. Eep. 191. Burns' Eccl Law, vol. iv. p. 416.
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strong foundation in reason, is the one prevailing in the English

courts (a).

The question, whether the half blood took equally with the

whole blood, under the statute of distributions, was debated in

the case of Watts v. Crooke (6); and it was de!ermined in chan-

cery, that they were of equal kin, and took equally with the whole

blood; and the decree was affirmed upon appeal to the house of

lords (c). So, posthumous children, whether of the whole or

half blood, take equally as other children, under the statute (d)^

As the statute of distribution says, that no representation shall

, be admitted among collaterals after brothers' and sisters'

[
* 425 ] *children, it was held, in Pett v. Pett (e), that a brother's

grandchildren could not share with another brother's

children. And, therefore, if the intestate's brother A. be dead,

leaving only grandchildren; and his brother B. be dead, leaving

children, and his brother C. be living, the grandchildren of A.

will have no share, and cannot take. One-half of the personal

estate will go to the children of B., and the other half to C. But

if all the brothers and sisters and their children be dead, leaving

children, those children cannot take by representation^ for it does

not extend so far; but they are all next of kin, and in that char-

acter they would take per capita. Representation in the descend-

ing lineal line proceeds on ad infinitum, restrained by no limits.

It has also been decided, that if the intestate leaves no wife or

child, brother or sister, but his next of kin are an uncle by his

mother's side, and son of a deceased aunt, the uncle takes the

whole, and the representation is not carried down to the repre-

sentatives of the aunt (g).

It is the doctrine under the statute of distributions, that the

claimants take per stirpes only when they stand in unequal de-

grees, or claim by representation, and then ihe doctrine of repre-

sentation is necessary. But when they all stand in equal degree,

(«) Voet, Com. ad Pend. lib. 38, tit 17, ch. 13.

(b) Shower'8 Cases in Parliament, J 08. 2 Vern. 124, S. C.

(c) In Maryland, so late as 1827, in thecaseof Seekamp v. Hammer, it was
decided, that under the act of 1798, the half blood took equally with the

whole blood, in the distribution of the personal estate of an intestate. 2
Uarr. & Gill. 9.

id) Burnet v. Mann, 1 Ves. 156.

(e) I Salk Rep. 250. 1 P. Wins. 25, S. C. Duvall v. Plarwood, I Jfarr. <&

Gill, 474, S. P.

ig) Bowers v. Littlewood 1 P. Wnis. 593. Parker v. Nims, 2 K H. Rep.

460.
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as three brothers, three grandchildren, three nephews, &c., they

take per capita, or each an equal share; because, in this case, rep-

resentation, or taking per stirpes, is not necessary to prevent the

exclusion of those in a remoter degree; and it would be contrary

to the spirit and policy of the statute, which aimed at a just and

equal distribution (a). Aunts and nephews stand in

the same third * degree, and take equally per capita (b). [ * 426 ]

If a person dies without children, leaving a widow, and

mother, brother and sister, and two nieces by a deceased brother,

then, according to the established doctrine, the widow would take

a moiety, and the mother, brother and sister, would each take one-

fourth, and the two nieces the other one- fourth of the remaining

moiety. This point was ruled in Keyhcay v. Keylway (c); and

the doctrine was declared to be correct by Lord Hardwicke, in

Stanley v. Stanley {d).

(3.) The distribution of personal property of intestates, in these

United States, has undergone considerable modification. In many
of them, the English statute of distribution, as to personal

property, is pretty closely followed (e). * In a majority [*427]

(a) Walsh v. "Walsh, Prec. in Ch. 54. Davers v. Dewes, 3 P. Wms. 50
Stent r. M'Leod, 2 iWCord's S. C. Ch. Rep. 354. Hallett r. Hare, 5 Paige,

31G. Nephews and nieces, under the statute of descents in South Carolina,

of February, 1796, which abolished primogeniture, and distributed real and
personal property in the same manner, would, in the case stated, take per
stirpes, contrary to the rule in the English law.

{b) Dnrant r. Prestwood, 3 Atk. Rep. 454. Lloyd v. Tench, 2 Ves. 213.

(c) 2 P. Wins. 344.

[(i) 1 Atk. Rep. 457. The English doctrine of distribution of personal pro-

perty, according to the statutes ol 22 and 23 Charles II., and 29 Charles II.,

and 1 James II., is fully and clearly explained by Ch. J. Reeve, in hisT^-m^/se

0)1 the Law of Descents, under the head of Introductory P^xplanation. It is

the most comprehensive, neat and accurate view of the English law on the
subject, that I have any where met with.

Mr. Kobertson, in his learned Treatise on the Law of Personal Sueeession, p.

38G, thinks that the Scottish rules of succession in regard to personal estate,

require revision and are not just or expedient, as they (1) limit the power of
a husband or father to make a will, (2) allow brothers and sisters and their

descendants to exclude the father from the .succession, though he be the
nearest in blood, and allow uncles and aunts and their descendants to exclude
the grandfather; (3) exclude the mother entirely from any share in the suc-

cession of her child; (4) totally exclude maternal relations from the succes-

sion; (5) totally exclude representation in every case in regard to the suc-
cession of personal estate; (6) disable bastards from disposing of their per-

sonal estate by will.

[e) This is the case in Tennessee, North Carolina, Maryland, Delaware,
and New Jersey. The English statute of distributions was adopted in New
Jersey, by an act of assembly, as early as 1G81. {Smith\s Hist, of Neio Jersey,

130.) The New York Revised Statutes, which went into operation on the 1st

January, 1830, have es.sentially re-enacted the p]nglish statute of distribu-

tions, which had been adopted and continued the law of the state down to that
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of the states, the descent of real and personal property is to the

same persons, and in the same proportions, and the regu-

[*428 ] lation is the same in substance, * as the English statute

of distributions, with the exception of the widow, as to

period; and. for greater precision, they have particularly specified the course
of distribution. After the account is rendered, and finally settled, the sur-

rogate decrees distribution of the surplus of personal estate, and decides all

questions arising thereon. The distribution is, 1. One-third thereof to the
widow; and the residue, by equal portions, among the children, and such
persons as legally represent them, if dead. 2. It no children, or their repre-

sentatives, one moiety to the widow; and the residue to the next of kin. 3.

If no descendant, parent, brother or sister, nephew or neice, the widow takes

the whole surplus. If there be a brother or sister, nephew or neice, and no
descendant or parent, the widow takes the whole surplus, if it does not ex-

ceed two thousand dollars. If it does she takes her moiety and two thousand
dollars only. 4. If no widow, the surplus goes equally to the children, and
those that represent them. 5. If no widow or children, or their representa-

tives, the surplus goes to the next of kin, in equal degree, and their repre-

sentatives. 6. If no children, or their representatives, or father, a moiety
of the surplus goes to the widow, and the other moiety, in equal shares, to

the mother, and brothers and sisters, or their representatives. If no widow,
the whole surplus goes to the mother, and brothers and sisters, and their

representatives. 7. If there be a father, and no child or descendant, he
takes a moiety, if there be a widow, and the whole if there be none. 8. If

there be a mother, and no child, or descendant, or father, brother, sister, or

representative of a brother or sister, the mother takes a moiety, if there

be a widow, and the whole if there be none. 9. When descendants, or

next of kin, are in equal degree, they take per capita. 10. When they stand
in unequal degrees, they take per stirpes. 11. No representation is admitted
among collaterals, after brothers' and sisters' children. 12. Relatives of the

half blood ttke equally, and in same manner as •those of the whole blood.

13. Posthumous children take equally as if born in the lifetime of the per-

son they represent. (iV. Y. Revised Statutes, vol. ii. p. 9G, sec. 75.) Any ad-

vancement to a child, by settlement or portion of real or personal estate,

equal or superior to his share, will exclude him and his descendants from
the distribution; and if the same was not equal, he will be entitled only to

so much as will supply the deficiency. The maintaining, or educating, or

giving money to a child, without a view to a portion or settlement in life, is

not to be deemed an advancement; nor does the provision as to advancement
apply, if there be any real estate of the intestate to descend to his heirs.

{N. Y. Revised Statutes, vol. ii. p. 97, sec. 7(), 77, 78.) The most striking

feature in the new provisions introduced into the New York Revised Sintutes,

on the subject of intestate estates, and of testamentary matters, is the en-

larged and equitable jurisdiction conferred upon the surrogates in the re-

spective counties. This branch of our jurisprudence will apjily more fre-

quently than any other, and with great force and interest, to family concerns;

and it will rise into correspondent importance, and awaken much public

solicitude. It is in analogy to the jwwers vested in the ordinary in the Eng-
land, and in the orphans' courts, or testamentary jurisdictions, in the other

United States.

In New Jei-sey, the governor, who is the chancellor as well the ordinary

or surrogate-general of the state, has ample jurisdiction in granting letters

testamentary of administration, and of guardianship; in compelling execu-

tors, administrators and guardians, to account in his prerogative court, and
to control them, and to decree distribution, and the ])ayment of legacies,

and to try contested facts by a jury and before a nuister, and to decree the

sale of real estate to pay debts. The orphans' court in each county, seems
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the real estate, who takes one -third for life only, as dower. The

half blood take equally with the whole blood, as they do under

the English statute of distributions (a). Such a uniform rule

to be clothed with similar and concnrrent jurisdiction, and with power to

award partition of land amoni; heirs and devisees. The surrojjate of each

county has also power concurrent with the orphans' court, to grant letters

testamentary, of administration, and of guardianship, in cases arising within

liis county, and to hold courts in matters cognizable before him. with appeal

to the orphans' court. The or])hans' court seems to be the most efficient of

the consistorial jurisdictions. The prerogative court or ordinary, the orphans'

courts and the surrogates, all have jurisdiction in testamentary and adminis-

tration cases. Acts of 2d March, 1795, 13th June, 1820, and the acts supple-

mentary thereto. See Elmer's I)ic/<st, p. 1G5, o59—370, 382, 444. New Jersey

seems to have doubled and trebled her consistorial courts.

(a) This is essentially the case in Maine, New Hampshire, Vermont, Rhode
Island, Connecticut, (but there the whole blood are, in certain cases pre-

ferred to the half blood, and even when in equal degree,) New Jersey, Penn-
sylvania, Virginia, (l)ut there the half blood inherit only half as much as

the whole blood,) Indiana, Illinois, Michigan, Kentucky, (by the Kentucky
statutes if part of the collateral kindred be of the whole blood and part of
the half blood, the latter inherit only half so much as those of the whole
blood, and the ratio of apportionment has reference to the individuals of the
two classes, and not to the classes collectively. Nixon 7\ Nixon, 8 Dana, 7,)
]\Iissouri, (but there brothers and sisters, and parents take equally,) Missis-
sippi, (but there brothers and sisters, and their descendants, take before
parents,) South Carolina, (but there parents, and brothers and sisters, take
equally: and a brother of the half blood does not share with a mother.
First cousins of the whole and half blood are, however, next of kin in equal
degree, and take equally of the estate of the intestate,) Georgia, and Alabama.
See Griffiih'sLaw Register, h. 1. 1 Greenfenf's Rep. 151. N. H. Rep. 461. Dane's
Abridgment, vol. iv.'p. 538, 539. Statutes of Connecticut, 1784. p. 51. Ibid.
1821, p. 207. Ibid. 18.38, p. 235. 5 Conn. Rep. 233. 1 iV'Cord's Rep. 161,
456. Edwards v. Barksdale, 2 HiW.^ S. C. Cli. Rep. 417. Reeve's Law of De-
scents, passim. Statutes of Georgia, Decenrl)er 23d, 1789, and December 12th.
1804. Territorial act of' Michigan. April 12, 1827. Pardon's Pcnn. Dig. 550,
551. The act of Georgia of December 12, 1804, declar*es that parents, and
brothers, and sisters, shall be deemed ol" equal proximity as next of kin in re-

spect to distrilmtion. Prince's Dig. 2d edit. 234. In Louisiana, the legal heir-s

of the intestate are, 1. Children and their descendants, without distinction
of sex or primogenitur-e. They inherit /xr capita, when in the same degree,
and per stirpes, when in difierent degrees. If no descendants, then the jiarerrts

take equally one-half the estate, and the brothers and sisters, and their
descendants, the other half. If the father or mother only, survive, the sur-
vivor takes only one-fourth; and if noftarents, brothers and sisters and their
descendants take the whole. Ciril Code, 898, 907, 908. In Ohio the widow
is entitled to the whole personal estate, after the debts are paid, if there be
no children; and if there be any, she takes one-half, if the estate amountsonly
to $400, and if it exceeds that sum, .she takes only one-third of such over-
plus. Statutes of Ohio, 1831. In other respects, the personal estate goes,

(1.) to the issue and their representatives; (2.) to brothers and sisters and
their representatives of the whole blood; (3.) to bi-others and sisters and
their representatives of the half blood; (4.) to the father; (5.) to the mother;
(6.) to the next of kin of the blood of the intestate. When in equal degrees
they tiike per capita, otherwise, per stirpes. Ibid.

In Georgia, widow and children take equal shares, unless she elects to
t«ke her common law dower, and then she takes no further of the real es-
tate, and a child's portion of the perscmal estate. If no issue, widow takes a
moiety of the estate and the other moiety goes to the next of kin. If neither
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the descent of real and personal property, gives simplicity and

symmetry to the whole doctrine of descent. The English sta-

tute of distributions, being founded in justice, and on the wis-

the estate, real and personal, goes to the next of kin in equal degree, but no
representation among collaterals beyond brothers' and sisters' children. A
father, and, if dead, the mother, while unmarried, takes on the same foot-

ing as a brother or sister. So, that, by the statute law of Georgia, the widow
and children stand in the first degree of consanguinity; parents and brothers
and sisters, in the second degree. Act of Georgia, December 12, 1804, and De-
cember 23, 1826. Prince's Dig. 2d edit. 1837, p. 233, 234. In South Carolina,

their statute of distributions of 1791, gives to the husband only a rateable
share being one-third as one of the heirs at law or distributees of his wife's
personal estate, though in England the husband takes the wife's entire
choses in actiftn as her administrator. In Massachusetts, the distribution

of the personal estate of intestates is somewhat special. After the allow-
ance of her apparel, &c., to the widow, and funeral charges and debts paid,

the residue goes, (1.) to the husband, if the intestate was a married woman.
(2.) To the widow one-third part, and residue to his issue. (3.) If no issue

or lineal descendants, then one-half to the widow, and residue to the father.

(4.) If no father, then to the mother and brothers and sisters equally, and
to their issue per stirpes, if any one of them be dead, leaving a brother or
sister surviving. (5.) If all the brothers and sisters be dead, then to the
mother in exclusion of their issue. (6.) To the next of kin. (7.) If no
kindred, the whole to the widow. (8.) If no husband, widow or kindred,
the personal estate escheats. 3Ias8. Revised Statutes, 1835, part 2, tit. 4, ch.

64, sec. 1. I do not undertake to mark minutely, or in detail, the many
smaller variations from the English law of distributions, which have been
made by the statute law of the diflferent states. Such a detail would be in-

consistent with the plan of these lectures, which were intended as an ele-

mentary sketch of the general principles and outlines of the law. To descend
to minutia? on every subject, would render the work too extensive, and too
uninteresting, for the study of those persons for whom it is prepared. The
law concerning wills, and the rights and duties of executors, administrators
and guardians, and of the orphans' courts, and the law of distribution of

intestates' estates are detailed minutely and distinctly in the 3Iississippi Re-
nsed Code of 1824, p. 27—70, and which was made and reported by George
Poindexter, Esq., and adopted in 1822, and it equals in this respect any of

the old statute codes on the subject. But the whole subject has been re-

modelled, and expressed with more precision, and with the introduction ot

the late improvements in some ofthe American states, by P. Rutilius R. Pray,

Esq., who, by authority, digested and reported, in 1836, the statute law of
Mississippi, under the title of "Revised Statutes of the State of Missis-

sippi." It appears to be a work of much labour, research and judgment,
and does credit to the abilities and dtecretion of the author. I am, how-
ever, informed that so late as January, 1839. this revised code had not been
ratified or enacted, and whenever I have had occasion in these volumes to

refer to the statute law of Mississippi, I have recurred to the revised code of

1824, or to the new edition of the Laws of Mississippi, published in 1839, by
Alden & Van Hoesen, and which is in effect a republication of the code of
1824, with the subsequent statutory additions and amendments. The doc-
trine of descent, and, consequently, in a great degree, of distribution, in the
different states, has been minutely illustrated, and ably discussed, by the
late Ch. J. Reeve, of Connecticut, in his laborious Treatise on the Law of
Descents in the several United States of America. This work does hyuour to his

memory; but it is not calculated to suit the taste of those general readers
who have no mathematical heads, by reason of the numerous algebraical

statements of hypothetical cases with which the work abounds, and by
which it is perplexed.
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dom of ages, and fully and profoundly illustrated by a series of

judicial decisions, was well selected, as the most suitable and

judicious basis on which to establish our American law of descent

and distribution.

(4). There has been much discussion as to the rule of distribu-

tion of personal property, when the place of the domicil of the

intestate, and the place of the situation of the property,

were not the same. But it has become a settled * prin- [
* 429

\

ciple of international jurisprudence, and one founded

on a comprehensive and enlightened sense of public policy and

convenience, that the disposition, succession to, and distribution

of personal property, wherever situated, is governed by the law

of the country of the owner's or intestate's domicil, at the time

of his death, and not by the conflicting laws of the various

places where the goods happened to be situated. The principle

applies equally to cases of voluntary transfer, of intestacy, antl

of testaments. On the other hand, it is equally settled in the law

of all civilized countries, that real property, as to its tenure, mode
of enjoyment, transfer and descent, is to be regulated by the lex

loci rei sitce (a). Personal property is subject to that law which

governs the person of the owner. Debts and personal contracts

have no locality

—

dehita sequuntur personam debitoris. Huberus

lays down this to be the common and correct opinion, though the

question had been frequently agitated in the courts in his day {b)

;

and Bynkershoeck says, the principle had become so well estab-

lished, that no one dared to question it; adeo recepta hodie sententia

est
J
ut nemo ausit contra hiscere (c). The same principle would

seem to be the acknowledged law in Germany and France id) ; and

{n) Commnnia et recta srntcnfia est in rebus immnhilihus servondum essejus loci in

quo bona sunt sita. Hub. tome 1, lib. 'A, tit. 1.'?, De Success, s. p. 278. In
Story's Comm. on the Conflict of Lnw-^. p. 359—390, the authorities, foreion

and domestic, are numerously collected in favour of the proposition that real

or immoveable property is exclusively jjoverned by the territorial law of the
situs. The point is too clear for discussion.

(b) PripJec. part 1, lib. 3. I)e success, ob inst. collnt. tome i. p. 278, sec. 20,

Jhid. part 2, lib. 1, tit. 3. De Conflictn Legum. tome ii. p. 542. sec. 15.

[c] Qufiesf. Jur. Priv. lib. 1, ch. H). See, also, the opinion of Grotius on
the point. p;iven at Rotterdam, October 31st, 1613, on consultaticn, and cited

at large in Henry on Foreign Lau\ A]>p. 196.

{(I) Voet, lib. 38. tit. 17," sec. 34. Hcinccc Opera, tome ii. p. 972. De Tes-

tamenti Factione Jure Oenn. wc. 30. {)]Mnion of M. Target on the Dutche.ss
of Kingston's will, 1 Cotl. Jurid. 240. Tonllier, Droit Ciril Francois, tome i.

No. 366. Merlin, Jiepertoire de Jurisprudence, tit. J.oi. sec. 6, 3. See. also.

siqrra, p. 67, and infra, vol. iv, p. 441, 513, as to the rule when applied to

35 VOL. II. KENT. 545
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Vattel (a) considers the rule to be one that is dictated by the law

of nations.

This principle was understood to be settled in England in the

time of Lord Hardwicke, in the cases of Pipon v. Pipon, and of

Thome v. Watkins (6); and Lord Thurlow observed in

r *430 ] the house of * lords in the case of Bruce v. Bruce (c),

that to hold that the lex loci ret sitce was to govern as

to personal property, when the domicilmm of the intestate was

in a different country, would be a gross misapplication of the jus

gentium. And yet, notwithstanding all this weight of authority

in favour of the solidity and universality of the principle, the

point was permitted to be very extensively and learnedly de-

bated before Lord Loughborough, in the case of Bempde v.

Johnstone [d) ; and he said that the question had been decided

and settled, and the law clearly fixed in England, by repeated

personal, and when applied to real property. The general utility of this

doctrine, that personal property has no sihts in contemplation ot law, and is

attached to the person of the owner, wherever he is, and governed by the law
of the owner's domicil, does not fail, as Mr. Justice Story has observed, to re-

commend itself to all nations by its simplicity, its convenience, and its enlarg-

ed policy. But the doctrine is sometimes controlled by local law, and the case

of foreign assignments in bankruptcy, is an instance. Vide supra, p. 404

—

408. So, in Louisiana, delivery has been held necessary to the complete
transfer of personal property, as against creditors and purchasers, though
the transler be made by the owner in his foreign domicil, where the transfer

would be good without delivery. Norris v. Mumlbrd, 4 Maiiin\'i Rep. 20.

Kamsay v. Stevenson, 5 Jbid. 23. Fisk v. Ghandler, 7 Ibid 24. Olivier r.

Townes, 14 Jbid. 9:>, 97—103. These decisions have not met the approba-
tion of some of our most distinguished civilians. Livermore Dissertation, p.

137—140. Stonfs Comm. on the Conflict of Lrrms-, p. 318—327.
[a) Droit des Gens. h. 2, ch. 7, sec* 85; ch. 8. sec. 103, 110.

(6) 2 Vesey, 35. And). Rep. 25. See, also, the decision of Lord Mansfield,
before the privy council, in 1762, on appeal, in the case of Burn v. Cole, Ibid.

415. •

(c) 2 Boss. & Pull. 229, note. The decision in the house of lords in the
great case of Brnce v, Bruce, is considered as settling the law both in Eng-
land and Scotland, in favour of the law of the domicil in the distribution of

the personal estate of intestates, and that the actual situs o( the goods was
of no moment. The decree of the court of sessions in Scotland was allirmed.

So, the very important and very litigated case oi' Hoy v. Lashley, whicli arosr

in the court of session in 1791, and was carried by appeal to the house of

lords, and which led to collateral issues and subsequent appeals, and to the

most learned and aV>le discussions, settled, among other things, the points,

that the succession in personal estiite of every description, wherever situated,

was regulated by th(^ law of the domicil ; and that parties marrying and
having their domicil in England, and then changing their domicil to Scot-

land, changed their rights and those ol their children, and subjected them
TO the succession of the law of Scotland. Robcrtaon on Rtrsonal Successions,

»h. 8, sec. 1, p. 118 to 150. Brown v. Brown, on appeal, ]b. p. 193. 4 iVil-

mn <€• Shaw's Api)eal Cases, 28.

{(1)3 Vesey, 198.
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decisions in the bouse of lords ; and that by those decisions, the

law of the intestate's doraicil at the time of bis death carried the

distribution of bis personal property, wherever it was situated.

The law of Scotland was once different; but the court of session

has now conformed to the English decisions (a). He admitted,

however, that if the point had been quite new and open, it

would be susceptible of a great deal of argument, whether in the

case or a person dying intestate, having property in different

places, and subject to different laws, the law of each place

should not obtain, in the distribution of the property situated

there ; and many foreign lawyers, he said, had held that proposi-

tion. Afterwards in Somerville v. Lord Somerville (6), the rule

as above settled, was declared, by the master of the rolls, to

apply to all cases where the fact of the domicil was not in dis-

pute. But in the case of Curling v. Thornton (c). Sir John

Nicbolls doubted whether a British natural born subject could

shift his forum originisfor a foreign domicil, in complete deroga-

tion of his rights under the British law ; and he said, it must be

at least complete and total, to make his property in England lia-

ble to distribution according to the foreign law, and the party

must have declared and carried his intention into full effect {d).

[n) The rule as stated in the text may lead and has lead to the anomalous
result, tiiat the same person may be legitimate as to the real estate of his

father, and illegitimate as to the personal. Thus by the Scotch law the
marriage in Scotland of Scotch parents legitimates their previously horn
bastard issue, but it is not as vet so by the English law. And if the father

of such issi^e removes and dies domiciled in England, leaving real and per-

sonal estate in Scotland as well as in England, the issue being legitimate by
the Scotch law and illegitimate by the English, cannot take the real or per-

sonal estate of his father by the English law, either as heir or next of kin,

but he would take the real estate of his father in Scotland according to the
lex rei sidv, and would not take the personal, because the Scotch courts would,
by the comity of nations, be bound to recognize, in the distribution of the
personal estate, the lex domicilii. And thus, as an English lawyer humour-
ously observes, the same person would, by the same court, and by this par-

adox in the law, be deemed legitimate as to the real estate and illegitimate

as to the personal—'"legitimate as to the mill, illegitimate as to the ma-
chinery—born in lawful wedlock a3 to the barn, but a bastard as to the grain
within it."

{h) 5 Vesci/, 750.

((') 2 Addmus' Rep. 14.

{d) The inference from the case is, that the English property of British

subjects resident abroad, and dying there intestate, follows the course of
distribution directed by the English laws. As to the general rule that the
disposition and distribution of personal property, are governed by the law of
the owner's domicil at the time, see Sill v. Worswick, 1 11. Blacks. Jiep. 690.

Potter V. Brown. 5 Ea^V^ Rep, 130. Stanley r. Barnes. 3 Harjg. Ecclc. Rep.

373. Stonfs Comvi. on the Conflict of Laws, p. 299. 391—398. In the case of
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[* 431] * 5. The rule, as settled in England, and by the general

usage of nations, as to the succession and distribution of

Rill V. Worswick, Lord Loughborough observed, that it was a clear proposi-
tion of every country in the world, where law iiad the semblance of science,
that personal property had no locality, and was subject to the law of the
country where the owner had his domicil. But the general rule is subject to
some qualification as to stocks and other property which may be required to
be transferred in the mode prescribed by local regulations. Story, ibid. 815,
316. Erskine in his Institutes, b. 3, tit. 9, sec. 4. And Pothier, in his Covt
d' Orleans, c. 1, sec. 2, n. 23, considered that interests in public stocks or local
companies, &c., were governed by the lex loci rei sitfe. But they are now
clearly subject, like other personal property, to the law of the domicil.
Robertson on Personal Succession, p. 84, 85. What facts constitute a domicil
of the person, has been a question frequently discussed. There is no fixed
or definite period of time requisite to create it. The residence, to create it,

may be short or long, according to circumstances. It depends on the actual
or presumed intention of the party. It is said, in Moore v. Darrall, 4 Hagg.
Eccle. Rep. 346, that domicil does not depend on residence alone, but on a
consideration of all the circumstances of each case. The domicil may be in
one state and the actual residence in another. 19 Wendell, 11. But a man
cannot have but one domicil for the purpose of succession. A person being
at a place, is prima facie evidence that he is domiciled there ; but it may be
explained, and the presumption rebutted. The place where a man carries on
his established business, or professional occupation, and has a home and per-
manent residence, is his domicil ; and he has all the privileges, and is bound
])y all the duties flowingt herefrom. Code Civil, art. 103. Tanner v. King,
11 Lou. Rep. 175. It is the home of the party, the place of his principal
establishment, which constitutes the domicil. The definition of a domicil,
in the writingsof the jurists generally, is taken from the civil law. In eodem
loco singido.i habei'e domicilium non ambigitur, ubi quis larem rerumque ac Jor-
iiniarum sunrnvi summan constituit, iinde Irursus] non sit discessurus si nihil

arocet; unde eum profeetus est, peregrinari videtur; quod si rcdiit. peregrinarijam
dcstitii. Code, lib. 10, tit. 39, 1, 7. See also Z)/^. 50, 1, 27, 1. lb. lib. 50,
///. 16, 1. 203. Though his family reside part of the year at another place,
such place is regarded only as a temporary residence, and the home domicil
for business takes away the character of domicil from the other. The
original domicil of the party always continues until he has fairly changed
it for another. There must be intention and act united, to effect a change of
domicil. The forum originis, or domicil of nativity, remains until a sub-
sequent domicil is acquired animo et facto. Somerville v. Somerville, 5
Vesey, 750. Balfour r. Scott, cited ibid. p. 757. In this last case the
domicil of birth had been .shifted by election and residence to a domicil in
England which controlled the personal estate. Case of Dr. Monroe, 5
3Iadd. Ch. Rep. 379. Harvard College v. Gore, 5 Pick. Rep. 370. Case of
James Casey, 1 Ashmead^s Rep. 126. A woman on marriage takes the
domicil of her hu.sband. The husband's change of domicil changes that of
liis wife, and the parent also pos.sesses the power of changing the domicil
of his infant child by changing his own. Under the English settlement law,
minor children fake the domicil of the father, and if the mother also, being
a widow, changes her domicil, her minor children change theirs also, but not
if she acquires a new domicil by re-marriage. Cumner r. Milton, 2 Salk.

Rep. 528. Woodend v. Paulspury, 2 Lord Raipn. 1473. Freetown v. Taun-
ton, 16 Mass Rep. 52. See also supra, p. 227, note, on the right of the survivinjic

parent, whether father <:r mother, to transfer the domicil of the minor chil-

dren, if done in good faith. If a party has two contemporary dcmiicils, and
a residence in each alternately, of equal ])ortiojis of lime, the rule which
Lord Alvanlcy was inclined to adi)pt >vas, that tlu; phu'e where the party's

business lay should be cousidered hia domicil. Lord Thurlow, in Bruce f.
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personal property, has repeatedly been declared to constitute a

part of the municipal jurisprudence of this country (a). The

difficulty has been, not in the rule itself, but in the application

and execution of it. In Topham v. Chapman (6) it was said,

that though the distribution was to be according to the laws of

the country of the domicil of the intestate, yet that his debts in

a foreign country must be collected and paid according to the

law of that country. Administration must be granted where

the debts were; for an administrator has no power beyond the

jurisdiction in which he received his letters of administration;

and the home creditors must first be paid before the adminis-

trator could send the surplus fund to the country of the proper

domicil of the intestate (c). Much discussion took place on this

Brnce, 2 Bos. <& Pull. 229, note. 3 Vcsetj, 201, 202. 5 Ibid. 786—789. See
1 Johns. Can. 366, note, and 4 CowoVs Rep. 516, note, for a collection of au-
thorities on this (question of domicil. See, also, supra, vol. i. p. 74—81, as

to the domicil for commercial purposes, and in the purview ol the law of

nations. Domicil is distinguished by the various situations to which it is

applied. There is a political, a civil, and a forensic domicil. There is a
domicil arising from hirlh, and from the domestic relations, and from election.

Bjjnk. Qu.-cst. Jur. Priv. lib. 1, ch. 16. Henry on Foreign Lxiw, App. 181—
208. Code Napoleon, ^o. 102— 111. Repertoire de Jurisprudence, art Domicile.

Toullier, Droit Ciril FrancaiSj tome i. p. 318. Story's Comm. on the Conflict of
Laws, ch. 3. Burgees Comm. on Colonial and Foreign Laws, vol. 1, ch. 2, tit.

Domicile. A resident and inhabitant mean the same thing. But inhabitancy

and residence do not mean the same thing as domicil, when the latter is ap-
plied to successions to personal estates ; but they mean a fixed, and pennanent
abode, a dwelling-house for the time being, as contradistinguished from a
mere temporary loculitv of existence. Roosevelt /'. Kellogg. 20 Johns. R.

208. Ch. Walworth, 8 Wendeirs R. 140. See also 4 Wendell, 603. Residence,
combined with intention, constitutes a domicil. Whether the residence be
long .or short is immaterial, provided the intention of residence is wanting
in the one case and exists in the other. Code Napoleon, art. 103, Toiiillier

vol. 1, 323, art. 372. Hennen v. Hennen, 12 Lou. R. 190.

(a) Dixon v. Ramsay, 3 Cranch^s Rep. 319. United States r. Crosby, 1 Tbid.

115. Blaner. Drummond, 1 Brockenhrough^s R. 62. Kerry. Moon, 9 Wheaton,
565. Desesbats v. Berquier, 1 Binney's Rep. 336. Decauche ?'. Savatier, 3
Johns. Ch. Rep. 210. Holmes v. Remsen, 4 Ibid. 469, 470. Dawes v. Boyles-
town, 9 Mass. Rep. 337. Harvy v. Richards, 1 Vinson's Rep. 408. Crofton v.

Ilsley, 4 Greenleaf's Rep. 134. Stent v. M'Leod, 2 M'Cord's S. C. Ch. Rep.

354. Story's Comm. on the Conflict of Laws, p. 391—398, 402—411. Leake v.

Gilchrist. 2 Dev. N. C. Rep. 73.

(ft) 1 Const. Rep. S. C. 292.
(c) The general rule in England and in this country is, that letters testa-

mentary, or of administration, granted abroad, give no authority to sue or
be sued in another jurisdiction, thoush they may be sullicient ground for

new probate authority. Tourton v. Flower, .3 P. "^IF/^s-. 369. Lee v. Rank of
England, 8 Vesey, 44. Sabin v. Oilman, 1 iV. IL Rep. 193. Goodwin r.

Jones, 3 3fass. Rep. 514. Riley v. Rilev, 3 Day's Rep. 74. Morrell v. Dickey,
1 Johns. Ch. Rep. 153. Leake v. Gilchrist, 2 Dev. N. C. Rep. 73. Danger-
field V. Thurston, 20 iVartin's Louis. Rep. 232. Kerr v. Moon, 9 Wheaton,
565. Armstrong v. Lear, 12 Ibid. 169. Story's Com. on the Conflict of Laws,
p. 422. In McNamara v. Dwyer, 7 Paige, 239, the chancellor was of opinion
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[ *432] part of the * subject, in Harvey v. Richards (a). It

was held, upon a masterly consideration of the case,

that the creditors and next of kin were not confined in their remedies against
an executor or administrator to the courts of the country in which the letters

testamentary or of administration were granted. It was adjudged that the
court of chancery had jurisdiction to compel a foreign executor or adminis-
trator to account for the trust funds which he received abroad and brought
with him into the states, and without taking out letters of administration
in New York on the estate of the deceased. But the assets will be applied
and distributed according to the laws of the state or country from which he
derived his authority to administer. It is held in other cases that a foreign

administrator may receive payment any where, and give an acquittance.
Doolittle V. Lewis, 7 Johns. Ch. Rep. 45. Stevens v. Gaylord, 1 1 Mass. Rep.

256. Trecothick r. Austin, 4 Mason's Rep. 16. 33. Atkins v. Smith, 2 Atk.

Rep. 63. Nisbet v. Stewart, 2 Dev. & Baffle's R. 24. But in Vaughn r. Barrel,

5 Vermont Rep. 333, a contrary doctrine is declared, and it was adjudged,
upon full discussion, that an administrator appointed in another state, had
no authority to settle and discharge a debt due from a citizen of Vermont to

his intestate, and that such a discharge would be no bar to an action for the
debt by the administrator appointed in Vermont. Under the local law of
Pennsylvania, letters of administration granted in another state are a suffi-

cient authority to maintain an action in that state. M'Culloch v. Young, 1

Binnet/s Rep. (S3. This is the case in Ohio. Stafufes of Ohio, 1831, p. 241.

8 Ohio Rep. 228. And in Tennessee by the statute of 1809, and the provision

is commended in Smith v. Marry, 7 Verger^2G. as just and liberal. But for-

eign executors and administrators cannot be sued in Tennessee, as such, in

virtue of their foreign letters testamentary or of administration. Allsup r.

Allsup, 10 Verger, 283. But in the Kevised Statutes of Pennsylvania relat-

ing to orphans' courts, as reported in January, 1831. the law of Pennsylvania
was recommended to be made to agree, in this particular, with the law of
most of the other states. In Mas.sachusetts and Ohio, no will is effectual to

pass either real or personal estate, unless duly proved and allowed in the
probate court; and the probate of a will devising real estate is conclusive as

to the due execution of the will, equally as it is of a will of personal estate.

Mass. Revised Sfatiiies, 1835, part 2, tit. 3, ch. 62, sec. 20. Swazey r. Black-
man, 8 Ohio R. 1. So, the probate is equally conclusive on trials at law, in

Maine, Connecticut, and Virginia; (4 Greenleaf, 225. 5 Ibid. 494. 1 Day,
170. 1 Leigh, 293,) whereas in Pennsylvania, the probate of a will is'con-

clusive as to chattels, and only prima evidence of title under it as to

lands. In England, the probate is evidence of the will as to chattels, but
none at all as to lands, for Ihe ordinary has no jurisdiction over wills as to

lands. The confirmation of foreign letters testamentary, of administration,

and of guardianship, is made very simple and easy in Alabama and Indiana
by their statute codes. It isby filing with the clerk of the court w^here suit

is brought, the same authorities or authenticated copies thereof The guard-
ian is to give new security, as well as file a copy of the appointment, in order

to have the privilege of a resident guardian. So, in Virginia, a will duly
authenticated and proved in another state, or in a foreign country, will be

admitted to probate, if the proof abroad be such, that if made in Virginia,

it would have been admitted to proof, as a will of chattels, or of lands, as

the case may be. Ex parte Povall, 3 Leigh's Rep. 816. In Massachusetts
and Maine, a will proved and allowed in any other state, or in a foreign

country, according to the laws of such state'or country, may be filed and
recorded, on producing an authenticated copy to the judge of j)robate of any
county in which there is any estate, real or perst)nal, on which the will may
operate; and the judge is to hear the case on the probate of the will on giv-

ing the })rescribed notice of the time and place. It allo\Ned, it is to be tiled

{a) 1 3Iason's Rep. 403.
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that whether a court of equity would proceed to decree an account

and distribution according to the lex loci rei sitae, or

direct the assets to be * distributed by the foreign tri- [
* 488

|

bunal of the domicil of the party, would depend upon

circumstances. The situs ret, as well as the presence of the par-

ties, conferred a competent jurisdiction to decree distribution,

according to the rule of the lex domicilii: and such a jurisdic-

tion was sustained by principles of public law, and was con-

sistent' with international policy. The court was not bound, at

all events, to have the assets remitted to the foreign administrator,

and to send the parties entitled to the estate abroad, at great

expense and delay, to seek their rights in a foreign tribunal.

Though the property was to be distributed according to the lex

domicilii, national comity did not require that the distribution

should be made abroad. Whether the court here ought to de

cree distribution, or remit the property abroad, was a matter of

judicial discretion, and there was no universal or uniform rule on

the subject.

The manner and extent of the execution of the rule were well

discufcsed and considered, in the supreme court of Massachu-

setts (a). A person was domiciled at Calcutta, and died there

insolvent, and his will was proved, and acted upon there. Ad-

ministration was taken out in Massachusetts, on the probate of

the will in the East Indies; and assets came to the hands of the

administrator at Boston, sufficient to pay a claim due citizens of

the United States, and a judgment debt due a British subject in

England; but all the assets were wanted, to be applied, in the

course of administration, by the executor at Calcutta. It was

held, that the administrator here was only ancillary to the executor

in India; and the assets ought to be remitted, unless he was com-

pelled by law to appropriate them here to pay debts. It was not

decided whether he was compelled to pay here; but if it were the

case, it would only bo the American creditors; and the British cred-

itor was not entitled to come here and disturb the legal course of

settlement of the estate in his own country. If there were

no legal claimants with us, in * the character of cred- [
* 434

]

and recorded, and to have the same force and effect as if proved in the usual
way: and letters testamentary or of administration, with the will annexed,
are to be granted. Manx. Revised Sintutes of 1835, part 2, tit. 4, ch. 3. Act
of Maine, 1821.

(rt) Dawes v. Head, 3 I'iek. Rep. 128.
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itors, legatees, or next of kin, the administrator would be bound
to remit the assets to the foreign executor, to be by him adminis-

tered according to the law of the testator's domicil; and if any

part of the assets were to be retained, it would form an exception

to the general rule growing out of the duty of every government to

protect its own citizens in the recovery of their debts. The inti-

mation has been strong, that such an auxiliary administrator, in

the case of a solvent estate, was bound to apply the assets found

here to pay debts due here; and that it would be a useless and

unreasonable courtesy, to send the assets abroad, and the resi-

dent claimant after them. But if the estate was insolvent, the

question bepame more difficult. The assets ought not to be se-

questered for the exclusive benefit of our own citizens. In all

civilized countries, foreigners, in such a case, are entitled to

prove their debts, and share in the distribution. The court con-

cluded, that the proper course in such a case would be, to retain

the funds, cause them to be distributed pro rata, according to

our own laws, among our own citizens, having regard io all the

assets, and the tchole aggregate amount of debt here and abroad,

and then to remit the surplus abroad to the principal adminis

trator. Such a course was admittf^d to be attended with delay

and difficulty in the adjustment; but it was thought to be less

objectionable, than either to send our citizens abroad upon a for-

lorn hope, to seek for fragments of an insolvent's estate or to pay

them the whole of their debts, without regard to the claims of

foreign creditors (a).'^

{a) In the case ex parte Ryan {Newfoundland Rep. 113), it was liold. that in

the case of tlie insolvency of two branches of the same firm, one in England,
and the other in Newfonndland, the property iu each country was exclus-

ively divisable among the creditors who trusted the branch where the pro-

perty was situated. The supreme court of Louisiana, iu Uravillon r. Rich-

ards, 13 Louisi. /?. 293. followed the Massachusetts doctrine, aud declared that

it was comi)etent for the courts of probates iu Louisiana, to order the remis-

sion of funds belonging to a foreigner domiciled in France, but dying at New
Orleans, to the representatives in France authorized to receive them, and
that policy and justice required such a transmission, inasmuch as tlie cred-

itors were in France, and none in Louisiana. In Davis r. Estey, 8 Pick. Rep.

475. it was hekl that where the original administration was in another state,

and tiiat in Massachusettsonly ancillary, and the estate insolvent, the creditor

in Massachusetts was only entitled to ix pro rata dividend, thoiJgh the assets

iti Massachusetts were sutticient to meet his demand. In the ca.se of these

ditterent admini.st rat ions, each is deemed .so far independent of the others,

that i)r()perty r(!ceived under one, cannot be sued lor under another, though
it may at the time be within the jurisdiction of the latter. Currie r

Birchtim, 1 Dowl. tt* /I'.y/. Hep. 3.'). Nor can a judgment against one, furnish
^•^ See Story's Equity Jurisprudence,

<^'i
583—589.
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A difficult question od the subject of tbo diHtribution of the

property of intestates, arose in the K. B. in England, in 1767,

a ri<2;ht pf action against the other; for in contemplation of law, there is no
priority between them. Lightfoot v. Bickley. '2 Kanic'a Ilcp. 4:>1. .S7o>7/ on
the Conflict of Lawn, p. 434, i'Mi, 437. In Mothland v. Wi.seman, 3 Penn. Rep.

185, the subject Avas well discussed. It was held, that the liability of the
administrator to account, and his title to the assets, was commensurate only
with the jurisdiction of the authority that appointed him, and the trust was
in exclusion of foreign interference, and was regulated by the law of ihe loei

rei fti/.v. This principle was indispensable to the protection of the resident

or domestic creditors, who were not to be sent abroad to assert their claims
in foreign courts, so long as there were assets witiiin the control of the do-

mestic administration. The foreign courts might impair the priorities al-

lowed by the domestic law, or bar claims by shorter statutes of limitation.

The intestate's effects were to be collected and administered under the au-

thority of the local jurisdiction, in which they were at his death, and with
the permission to foreign creditors to participate in proportion to their debts,

respect being had to the aggregate of the estate and debts, whether foreign

or domestic. If there be no domestic claimants, or they be satisfied, then
the local auxiliary administrator is to remit the assets, when collected, to

the primary administrator at the place of the intestate's domicil, and to

whom they rightfully belong for administration. This is not the case as to

executors, whose title, flowing from the will, extends to the assets, wherever
found. The opinions of the Ch. J. in this ca.se, and in the case of Miller's

Estate, 3 Rawle. 31"2. are drawn with much precision and force; and the gen-
eral American rule from these Pennsylvania cases, and from decisions in

Massachusetts and South Carolina, seems to be (and Mr. Justice Story, in

his Commenfarie>^ onilie Conflict of Lmvs. p 423, comes to the same conclusion,

and see. also, mpra, p. 420). that the new administration is made subservient
to the rights of creditors, legatees, and distributees rcsi(?fnt icilliiathc country;

and that tlie residuum was transmissible to the foreign country only when
the final account had been settled in the proper domestic tribunal, upon the
equitable principles ado])ted in its laws. Some of the authorities above
referred to. speak of the domestic legatees and distributees as being entitled,

after creditors, to have their claims satisfied out of the assets arising within
the authority of the ancillary administrator; but other cases, as Richards v

Dutch, 8 J/fT.s.s Rep. 500, Dawes v. Boyleston. 9 Ihid 3H7, and Stevens?'. Gay-
lord, 11 Ihid. 357, held, that they are to resort to the primary administra-
tion abroad, where the residuary assets are to be transmitted The case of

the Heirs of Porter v Heydock, 6 Vermont Rep. 374, followed the principle

declared in the cases of Dawes r. Head, and Harvey r. Ki«3haids. and decided,
that it appertained to the courts in Vermont, when the ancillary adminis
tratiou was granted there, to settle and adjust the accounts of the adminis
trator touching assets received in Vermont; and that it was discretionan/ in

them to order distribution in Vermont, or remit the effects to the place of the
])rincij)al administration for that purpose. It rested on courtesy and expe-
diency alone, and it is the usual course to remit them; but it will not be
adopted when the rights of those entitled to the estate would be endangered
by it.

The ^fnsi^achufiettfi Rcvi.<ied Stnfutes of 1835, part 2, tit 4 ch. 70, sec. 21—20,
have finally settled this(|uestion in that state. They direct, that if adminis-
tration be taken out on the estate of a person who was of another state, or

a ibieigner, the estate after payment of debts, should be disposed of according
to his will, if validly made according to the law of ^lassachusetts. If no
will, the real estate descends according to the law of that state, and his per-

sonal estate is to be distributed according to the law of his domicil, after the
payment of all debts for which he was liable in that state. The residue
may be thus distributed by the probate court in which the estate is settled,
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in the case of The King v. Hay (a). A father and his

[ *435] *only daughter perished at sea, in the same veFsel, and

in one catastrophe, and a question suggested by the

case was, who took under the statute of distributions. If the

father died first, the personal estate would have vested in the

daughter, and, by her death, in her next of kin, who, on the part

of the mother, was a different person from the next of kin on the

part of the father. The right to succeed depended upon the fact,

which person died first, and that fact could not possibly be known,'

as the vessel perished at the same time. It was said to be the

rule of the civil law, to found its presumptions on the relative

strength, arising from the difference of age and sex of two per

sons; but these presumptions were shifting and unstable. The

court did not decide the question. The arguments on each side

were equally ingenious and iDconclusive. Lord Mansfield rec-

ommended a compromise, as he said there was no legal principle on

which he could decide it. The same question arose again in the

prerogative court, in 1793, in Wright \, Sarmiida (b). The hus-

band, wife and children, all perished together, in a vessel which

foundered at sea; and Sir William Wynne, after a long and

learned discussion, held it to be the most rational presumption,

that all died together, and that none could transmit rights to

another. So, again, in Taylor v. Diplock^ in 1815 (c), in a like

case. Sir John Nicholl assumed, that the parties (who were h us-

er it may be transmitted to the executor or administrator, if any, in tlie

place of the deceased's domicil, to be there disposed ol", as the court, under
the circumstances oi the case, shall think best. If the deceased died insol-

vent, his estate in Massachusetts is to be disposed of as far as practicable

equally amonj^ his creditors there and elsewliere. His estate is not to be
transmitted to the foreign executor, or administrator, until the domestic
creditors had received their just proportion of all the estate, Avherever

found, and applicable to the payment of common creditors; and the do-

mestic creditors are to receive their just proportion before any other cred-

itor shall be paid out of the asset.s. After the domestic creditors have so

received their just proportion, other creditors, who prove their debts, may
then receive their proportion; but no one is to receive more than would be

due to him, if the whole was to V)e divided rateably among all the creditors.

The l)alance. if any, to be transmitted as aforesaid.

In Kentucky, the law of the dimiicil of the intestate is not rejiarded as to

the succession to moveable property, .so far as his creditors in that state are

concerned. The administration for the benelit of creditors is regulated by
the lex loci ret sUx. Warren v. Hall, Dana^ 452.

[a) 1 Blacks. Rep, 640.

(h) 2 P/ulliinoir, '2()(). n. Afterwards, in Calvin v. Procurator General, 1

Hngf/. Evcl. Rep. li'iO. Sir John Nicholl held the presumption of law iu such

a case to be, that the husband survived.

(c) 2 PhiHimure, 201.
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band and wife) perished at the same moment ; and lie could not

decide on any survivorship in the case, and consequently granted

administration to the representatives of the husband (a). The

English law has hitherto waived the question, and, perhaps pru-

dently, abandoned as delusive, all those ingenious and refined

distinctions which have been raised on this vexed subject l)y the

civilians. The latter draw their conclusions from a tremu-

lous presumption resting on the dubious point, which

*of the parties, at the time, under the difference of [ * 436 ]

age or sex, or of vigour and maturity of body, and quick-

ness and presence of mind, was the most competent to battle and

retard the approaches of death (b).^^

(a) So, also in the case of Mnrrny, in the English prerogative court, 1 Curt.

596, the husband, Avife and child perished together by shipwreck, and ad-

ministration was granted on the husband's effects, as of a widower.
[b) This curious question was much discussed in the civil law, and the

l^resuniption as to which was the longest liver, vibrated between parent and
I'hild, according to circumstances. {Dig. lib. 34. i\t.f>, ch. 10, sec. I and 4, and
23, 24, r/f Commorientibm. ) It was also very ingeniously and elaborately handled
in Causes Celet/res, tome iii. pp. 412—432; and a number ol" cases cited. The
decisions had not been steady or consistent. M. Talon, the eloquent avocat

general, took a distinguished lead in the discussions. The ancient French
jurisprudence had nothing fixed on the subject, and continued floating and
uncertain, with a very shifting presumption in favour of one or another
person, according to age and sex, and manner of the death, until the law
was reduced to certainty by the Code Napoleon. {Toullicr, Droit Civil Fran^ais,

tome iv. No. 76.) By the Coiie Napoleon, No. 720, 721, 722, and by the Ciril

Code of Louisiana, No. 930—933, which has adopted the same provision, when
two of the next of kin perish together, without it being possible to be known
which died first, the presumption of survivorship is determined by circum-
stances. If the parties were both under fifteen years of age, the eldest shall

be presumed to have survived. If above sixty, the youngest shall be pre-

sumed to have survived. If they were between the age of fifteen and sixty,

and of different sexes, the male shall be presumed to have been the survivor,

provided the ages were within a year of each other. If of the same sex,

then the youngest of the two is presumed to have survived.
The cases on this difficult subject in the jurisprudence of the civil law, of

the continental nations of Europe, and of England, are collected and stated

in Burge's Com. on Colonial and Foreign Laws, vol. iv. p. 11—29. The case
of Peli V. Ball, on the same .subject, recently occurred in the court of chan-
cery in South Carolina, and was decided in January, 1840. The husband
and wife both perished with many others in the dreadful destruction of the
steamer Palaski by explosion of a boiler in the night of June 14th, 1838, on
her passage from Charleston to New York. The wife (Mrs. Ball) was seen
alive on the wreck for a short time after the explosion, but the hu.sband
was not seen after the explosion. Chancellor John.ston decided upon that
fact in favour of the surviv».rship of the wife. There was a ground of prob-
ability founded upon positive proof of that fact, .superior to any thing
foumled on arbitrary presumptions, aud the decision was no doubt logical

and correct.

''•'See, further, upon the Laws of Intestacy, the statutes and laws of the
various states.
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LECTURE XXXVIII.

OF TITLE TO PERSONAL PROPERTY BY GIFT.

Title to personal property arising from transfer by act of the

party, may be acquired by gift, and by contract.

There has been much discussion among the writers on the civil

law, whether a gift was not properly a contract, inasmuch as it is

not perfect without delivery and acceptance, which imply a con-

vention between the parties. In the opinion of Toullier (a),

every gift is a contract, for it is founded on agreement; while, on

the other hand, Puffendorf had excluded it from the class of con-

tracts, out of deference to the Roman lawyers, who restrained the

definition of a contract to engagements resulting from negotia-

tion. Barbeyrac, in his notes to Puffendorf (6), insists, that,

upon principles of natural law, a gift inter vivos, and which ordi-

narily is expressed by the simple term gift, is a true contract; for

the donor irrevocably divests himself of a right to a thing, and

transfers it gratuitously to another, who accepts it; and which

acceptance, he rationally contends, to be necessary to the validity

of the transfer. The English law does not consider a gift, strictly

speaking, in the light of a contract, because it is voluntary, and

without consideration; whereas a contract is defined

[
* 438] * to be an agreement upon sufficient consideration to do

or not to do, a particular thing (c). And yet every gift

which is made perfect by delivery, and every grant, are executed

contracts; for they are founded on the mutual consent of the

parties, in reference to a right or interest passing between them.

There are two kinds of gifts; 1. Gifts, simply so called, or gifts

inter vivos, as they were distinguished in the civil law; 2. Gifts

causa mortis, or those made in apprehension of death. The rules

(a) Droit Civil Franqaia, tome v. Des Donntiona enire Vifs, sec. 4, 5, and
n. 1.

{b) Droit des Gem, llv v. di. 3, sec. 10, u. 6.

(<•) 2 Blacka. Comm. 442.
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by which they are governod are different, and quite distinct, and

they were taken from the Roman law.

I. Gifts inter vivos have no reference to the future, and go into

immediate and absolute effect. Delivery is essential, both at law

and in equity, to the validity of a parol gift of a chattel or chose

in action; and it is the same whether it be a gift inter vivos, or

causa mortis (a). Without actual delivery, the title does not

pass. A mere intention, or naked promise to give, without some

act to pass the property, is not a gift. There exists the locus

pamitentioe, so long as the gift is incomplete, and left imperfect

in the mode of making it; and a court of equity will not interfere

and give effect to a gift left inchoate and imperfect (6). The

necessity of delivery has been maintained in every period of the

English law. Donatio perficitur possessione accipientis, was one

of its ancient maxims (c). The subject of the gift must be

certain, and there must be the mutual consent and concurrent

will of both parties. It is, nevertheless, hinted or assumed, in

ancient and modern cases (d), that a gift of a chattel, by deed or

writing, might do without delivery; for an assignment

in writing would be tantamount *to delivery. But in [
* 439

]

Coffeen v. Missing (e), a letter to executors, expressing

a consent that a specific sum of money be given to a donee, was

not a sufficient act in writing; and it was held not to be.a gift of

so much money in their hands, because the consent was not exe-

cuted and carried into eftect, and a further act was wanting in

tliat ease to pass the money. The vice-chancellor held, that

money paid into the hands of B., for the benefit of a third per-

son, was conntermandable, so long as it remained in the hands of

B {(j). A parol promise to pay money as a gift is not binding,

[n] Irons v. Smallpiece, 2 Barnw. & Aid. 551. Bnnn r. Markliam, 7 Taxnti.

Rcj). 227. Rrysoii v. Brownrigp;, 9 VcHvy, 1. Antrobus v. Smith, 12 Ibid. 89.

Hooper V. Goodwin, 1 Swanst. Rep. 485.

{/>) Antrobus v. Smith, 12 Vcsey, 39. Pennington v. Gittings, 2 Gill. <C-

John a. 208.'

[o] Jenk. Cent. 109, case 9. Braeton, do. acqidrcndo rn'vm Domivio. lib. 2,

15. 16. In South Carolina, it is declared by .statute in ISHO, that no parol

gift of any chattel .shall be valid against subsequent creditors, purchasers, or

moitgagees, except where the donee is separate and apart from Jhe donor,

and actual possession delivered at the time and continued in the donee aiul

his representatives.

(d) Flower's case, Noy\s Rep. 67. Irons w. Smallpiece, 2 B<tnm\ <t Aid. 551.

Carne r. Miirley, 2 Yer(fer'')i Tenn. Rep. 582.

[e) 1 iWiddoek's Ch. Rep. 176.

{g) 1 Dyer, 49. a. S. P.
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aDcl the party may revoke his promise (a); and a parol gift of a

note from a father to a son, was held not to be recoverable from

the executors of the father (b).

Delivery, in this, as in every other case, mast be according to

the nature of a thing. It must be an actual delivery, so far as the

subject is capable of delivery. It must be secundum subjectam tna-

feriam, and be the true and effectual way of obtaining the command
and dominion of the subject. If the thing be not capable of

actual delivery, there must be some act equivalent to it. The

donor must part, not only with the possession, but with the do-

minion of the property (c). If the thing given be a chose in

action, the law requires an assignment, or some equivalent instru-

ment, and the transfer must be actually executed. Therefore,

where a donor expressed by letter his intention of relinquishing

his share of an estate and directed the preparation of a release

of the personal estate, and he died before it was executed, it was

held, that his intention, not being perfected, did not amount to

a gift {d).

[ * 440 ] *When the gift is perfect, by delivery and acceptance,

it is then irrevocable, unless it be prejudicial to credit-

ors, or the donor was under a legal incapacity, or was circum-

vented by fraud. A pure and perfect gift inter vivos was also

held by the Roman law to be in its nature irrevocable; and yet in

that law it was nevertheless revocable for special reason, such as

extreme ingratitude in the donee, or the unexpected birth of a

child to the donor, or when sufficient property was not left with

the donor to satisfy prior legal demands (e). The English law

does not indulge in these refinements, though it controls gifts

when made to the prejudice of existing creditors.

By the statutes of 50 Ed. III., ch. 6, and 3 Hen. VII. ch. 4, all

fraudulert gifts of goods and chattels in trust for the donor, and

to defraud creditors, were declared void; and by the statute

of .13 Eliz. ch. 5, gifts of goods and chattels, as "v^ell as of

(n) Pearsoij r. Pearson. 7 Johns. Rep. 26.

(ft) Fink r. Cox, 18 Johns. Rep. 145. Pitts v. Mangnm, 2 Bnileifs S. C.

Rep. 588j S P.

(c) Hawkins v. Blewitt, 2 E^p. Rep. 663. Noble v. Smith, 2 Johns. Rep. 52.

(</) Hooper ii Goodwin, 1 Swanst. Rep. 486. Picotv. Sanderson, 1 Devereux's

N. a Rep. 309, S. 1\

{e) Code, lib. 8, tit. 56. De Revocnndis Donationihus. 1. 10. Ibid. 1. 8,

Code, lib. 3, tit. 20. De inofficiosia Donationihus. Puff. Droit des Gens, par
Barbeyrac, toiue ii. 43, u.

558



Lee. XXXVIII.] OF PERSONAL PROPERTY. * 440

lands, by writing or otherwise, made with intent to delay,

hinder, and defraud creditors, were rendered void, as against

the person to whom such fraud would be prejudicial. But the

statute excepted from its operation, estates or interests in lands

or chattels conveyed or assured bona fide and upon good con-

sideration, without notice of any fraud or collusion. The

statute ol 27 Eliz. ch. 4, was made against fraudulent con-

veyances of lands to defeat subsequent bona fide purchasers, and

it applies in favour of subsequent purchasers for a valuable con-

sideration, even in cases of fair voluntary conveyances, provided

they were purchasers without notice of the voluntary conveyance(a).

These statutes have been re-enacted in New York, and with in-

creased checks (6); and doubtless the principle in them, though

they may not have been formally or substantially re-enacted, pre-

vails throughout the United States (c).' All the doctrines of the

{a) Vide infra, vol. 4, p. 463.

(ft) N. Y. Bevlsed Stalufes, vol. ii. p. 135, sec. 1; Hid. vol. ii. p. 137, sec. 1,

3. The provision applies equally to every species of transfer, and to things
in action, and to every charge upon lauds, goods, or things in action; and
not only in lavour of creditors and purchasers, but in favour of the heirs, suc-
cessors, personal representatives, and assignees, who represent them. It

is even made a misdemeanor to be a party or privy to any conveyance or as-

.signment of any interest in goods or things in action, as well as in lands,
with intent to defraud prior or subsequent purchasers, or to delay, hinder,
or defraud creditors, or other persons. Ibid. vol. ii. p. 690. .sec. 3. lu
Louisiana it is held, that the right of a creditor to attack a snle as fraudulent,
made by his debtor to a third person, depends on his showing he was a credi-
tor before the date of Ike act. liOpez v. Bergel, 12 Louis. E. 197. This rule, I

should think, was rather too strict for all cases.

The statute in Connecticut againat frauduJcnt conveyances, is distinguished
for its simplicity, precision, and brevity. It declares that all fraudulent
conveyances of lands or chattels, and all bonds, suits, judgments, executions,
and contracts, made with intent to avoid any debt or duty, are utterly void,
as against the persons whose debt or duty is endeavoured to be avoided. Re-
ri)ied Statutes of Connecticut, 1821, p. 247. The Ohio statute of 1810, and the
statute of Illinois, of 1827, make all such conveyances equally void, as against
creditors and purchasers.

(c) In Cadogan r. Kennett, Cowp. 434 Lord Mansfield observed, that the
principles and rules of the common law, were as strong against fraud in every
shape.asthe .statutes of 13 and 27 p]liz. ; and those statutes are considered as
onlydeclaratory of the principles of the common law. Marshall, Ch. J. .in Ham-
ilton V. Kussell, 1 Crunch, 316, to the same point. Lord Coke considered the
statute of 13 Eliz. as declaratory of the common law. Co. Litt. 76, a. 290, b.

It professes to be so. In Nortli Carolina, by act of 1806, all gifts of slaves
are void, unless in writing, signed by the donor, and attested by one sub-
scribing witness, and proved or acknowledged, and registered within one
year.

' The statute 13 Eliz. c. 5, has been adopted in Texas, and it has there
been held that even where the parties intend an irrevocable disposition of
property but it is made with the intent to defraud creditors it is void. Chan-
dler r. Van Boeder. 21 How. 224. In District of Columbia the statute does
not alTect a conveyance made bv a husband, not indebted at the time, to his
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courts of law and equity, concerning voluntary settlements of

real estates, and the presumptions of fraud arising from

[ *441 ] them, * are applicable to chattels; and a gift of them is

equally fraudulent and void against existing creditor6(a).

(a) Bayard v. Hoffman, 4 Johns. Ch. Rep. 450.

wife, as to subsequent creditors unless there is fraud, ^fattingly v. Nye,
8 Wall. 370. If the conveyance was reasonable, the husband .solvent, and
no actual intent to defraud, the decisions uphold it even without considera-
tion. Sedgwick ?•. Place, 5 Ben. 184. The mere fact of the grantors indebted-
ness is not in the absence of fraud on existing creditors, and his insolvency
at the time, sufficient to upset a conveyance of land for the benefit of the wife
and children. Faloon r. Mclntyre, 118 111. 292. And a subsequent creditor
cannot, where the grantor was free from debt at the time, complain, unless
such conveyance be made with a view to contracting future indebtedness.
Higgins ?'. White, 118 111. 619.

Upon the question of fraud in such conveyances it has been held, that a
deed absolute in its terms and upon valuable consideration by an embar-
rassed debtor is, if there be any secret trust or agreement under which the
grantor is to remain in possession even for a limited time, void. Lukins v.

Aird, 6 Wall. (N. Y.) 78. Also that when a conveyance is made outside
one's ordinary business, when the transferee knows the transferor is in-
solvent, it is prima facie evidence of fraud and the parties taking such con-
veyance must enquire into the debtor's circumstances. Judson i: Courier Co.

.

15 Kepr. 356. See, further, Hudgkins v. Kemp, 20 How. 45: Hubbard r.

Turner, 2 McLenn, 519; Venable v. Bank of U. S.. 2 Pet. 107; Callan v. Stat-
ham, 23 How. 477. A mortgage may be void. See Re Burrows, 7 Biss. 526.

But it has been held that to render a conveyance fraudulent per se, fraud
must be apparent on the face of the deed. Hill v. Agnew. 12 Fed. Kep. 230
(Miss.) It must be shown, when the deed is on valuable consideration, that
the grantee had notice or knowledge of the intent. Magniac r. Thomson, 7
Pet. 348; Prewitt v. Wilson, 103 U. S. 22. But knowledge of fncts.sufficient

to put a prudent man on his guard will be suflScient to iip.set the deed. Bar-
ties V. Gibson. 17 Fed. Kep. 293. See, hereon. King r. B'^eson. 8 Atl. Kep.
198 (Pa.); Cent. 559; Pierce v. Harrington, 58 Vt. 649: Truesdell r. Sarles,

104 N. Y. 164.

For the more recent decisions showing the necessity of both the grantor
and grantee having knowledge of the fraudulent intent, the reader is referred
to 30 Northwest Kep. 336, n.

With reference to the question of provision for the debtor's benefit and his
remaining in possession, it has been held that an agreement or understand-
ing between the debtor and the transferee that the latter shall continue to

hold and enjoy the premises for his benefit is not of itself .sufficient to render
tliL' deed void as to creditors. Chase r. Horton, 143 Mass. 118. Modern de-
cisions .'^how that the mere want of possession in the giantee is only evidence
for the jury and not fraud in law. Warner v. No'^ton, 20 How. 448. In Illi-

nois the parties must com])ly with the requirements of the Chattel-mortgage
act. Harvey v. Khode Island Locomotive Works, 93 U. S. 664.

The following cases treat upon the sufficiency or insufficiency of the con-
sideration in voluntary conveyances: Lewis v. Bell, 17 How. 616. in which
it was held that the mere want of a full money consideration as between
father and son is not sufficient without further pro )f of fraud; Medsker r.

Bonebrake, 108 U. S. 66, in whieh a conveyance made by a husband to a

trustee followed by the hitters conveyance 1o the wife to repay her bona fide

loan was held valid. Sharp v. Philadelphia Warehou.'^e Co. 12 Kepr. 679; 10
Fed. Kepr. 379; Dick r. Hamilton, Drady 322 (Or.). It has ])een held that

u conveyance by a father to hischildren in consideration of their services dur-
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Voluntary settlements, whether of lands or chattels, even upon

the wife and children, are void in these cases, and the claims of

justice precede those of affection (a). The English cases were

extensively reviewed and considered, in the case of Reade v.

Livingston (6) ; and the doctrine of that case was, that a voluntary

settlement, by a person indebted at the time, was fraudulent and

void, as to existing creditors. The conclusion in that case was,

that if the party be indebted at the time of the voluntary settle-

ment, it is presumed to be fraudulent in respect to such antece-

dent debts, and that the presumption did not depend upon the

amount of the debts, or the extent of the property in settlement,

or the circumstances of the party. There is no such line of dis-

tinction set up or traced in any of the cases. The attempt would

[n] This sentiment is strongly inculcated and sententiouslj expressed by
Cicero, {De O/fl, 14.) Videndum est igitur, ut ea liheralitaie utamm , quie pro-
sit amicis, noceat nemini. Nihil est enim Uberale, quod non idem jnstum. But
settlements ofpersonal estates are held, in England, not to be within 27 Eliz.

ch. 4; and a voluntary settlement of them by persons not indebted at the time,

is good against a subsequent purchaser for a valuable consideration. 1 Sim.

& Stu. 315. And in Bohn v. Headley, 7 Harr. (& Johns. 257, it was held, that

a gift of chattels by a father, not indebted at the time, to his child, by deed,

with a provision that the donor vms to retain possession and use for life, was valid

under 13 Eliz., and also at common law, and good against a subsequent pur-
chaser. A gift ot a particular chattel, though the giver be at the time in-

debted more than he is worth, has been held to be only presumptive evidence
of fraud, and not necessarily void. Toulmiu v. Buchanan, 1 tStewarVs Ala.

Hep. 67.

{b) 3 Johjis. Ch. Rep. 481.

ing minority is voluntary, aliter one by a grand-parent to grand-child.
Dowell r. Appleton, 8 Sawyer (Or.), 427.

Subsequent Creditors. If a man in solvent circurastances having no fraudu-
lent intent, conveys or assigns, for an indequate consideration, or even volua-
taril}', it is valid. Graham v. Railroad Co. 102 U. S. 148-; Sedgwick v. Place,

4 Am. L. T. U. S. Cts. 179. See, further, Buckley v. Duff, 114 Pa. St. 596;
Johnson v. Skaggs, 2 Southwest Kep. 493; Anonymous, 1 Wall. Jr. 107.

As to purchasers under voluntary assignment. Purchasers in good faith,

for value, from a voluntary grantee, without notice of fraud are protected.

Bean v. Smith, 2 Mass. 252; Fletcher r. Peck, G Cranch, 87; Swavre v. Burke,
12 Pet. 11. See, also, Sonstiley v. Keeley, 2 McCrary, 103; 11 Fed. 578.

Voluntary conveyances as between husband and wife. In ordei: to defeat
a voluntary conveyance from husband to wife it must be made to defraud
existing creditors, or those whose rights are expected shortly to supervene
or mav and do supervene. Smith r. Vodges, 92 U. S. 183. See, further, Clark v.

Killian, 103 U. S. 766; Moore v. Page, 101, U. S. 117. In re Mav, 2 Flippin,

562; Ofifutt v. King, 1 McArthur, 312; Wiswell v. Jarvis, 9 Fed.'Pep. 84. In
the following cases the conveyances have been deemed void. Caller r. Mc^
Nabb, 1 N. J. L. J. 184 (N. J.), where the conveyance was made upon the
eve of contracting new debts, and was without consideration and actual
fraud, for the purpose of ])roviding a home for his family. Burdick ?'. (Jill, 2
McCrarv, 486 (Iowa); Collinson r. Jackson, 8 Sawver, 357; Clay v. McCally,
4 Woods, 605; Walter v. Lane, 1 McArthur, 275 (D. C).

36 VOL. II. KENT. 561
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be embarrassing, if not dangerous to the rights of creditors, and

prove an inlet to fraud. The principle had not only been pre-

viously established in the State of New Jersey (a), but it has since

been recognized by the supreme court of New York (6), and by

the Supreme Court of the United States; and it prevails equally

in several of the other states (c).'^ A voluntary con-

[
* 442] veyance, if * made with fraudulent views, would seem to

{a) Den v. De Hart, 1 Hnhted'ft Rep. 450.

{h) Jackson v. Seward, 5 Cow'en'.s Ecp. 67. The doctrine of the case of
Jackson v. Seward, as settled in the court of errors, in 8 Coiven's Rep. 406, is

not pressed to the severe extent of holding a voluntary conveyance absolutely

void, though there be a small indebtedness at the time. It is only so under
certain circumstances. The question is one of fraud, in fact, for a jury. See,

also, to the same point, Jackson.u. Peck, 4 UendeU's Rep. 300. Hopkirk v.

Randolph, 2 Brockenbough, 132. Van Wyck v. Seward, 6 Paige, 62. The
rule in Vermont and Pennsylvania is to the same eftect; and indel)tedness,

at the time of the voluntary settlement, is only presumptive evidence of
fraud, and the conclusion will depend upon the amount of the debt, and the
estate of the settler, and other circumstances. Brackett v. Waite, 4 Vermont
Rep. 389. Chambers v. Spencer, 5 Watts, 404. Posten v. Posten, 4 Wharton,

27. In Van IVyck v. Seward, Chancellor Walworth held, that if a parent
makes an advancement to his child, and honestly and fairly retains in his

hands sufficient property to pay all his existing debts, the child Avill not be
bound to relund, even though the parent does not pay his debts existing at

the time of the advancement. A voluntary conveyance is not per se fraud-

ulent, even as against ceditors to whom the grantor was indebted at the
date thereof. Bank of U. S. v. Housman, 6 Paige, R. 526.

(e) Sexton v. Wheaton, 8 Wluaton, 229. Hinde r. Longworth, 11 Ihid.

199. Thompson v. Dougherty, 12 Serg. & Rawie, 448. Parker v. Procter, 9
Mass. Rep. 390, Bennet v. Bedford, 11 Ihid. 421. Meserve r. Dyer, 4 Green-

leafs Rep. 52. Hndnall v. Teasdall, 1 3r Cord's Rep. 227. O' Daniel v. Craw-
ford, 4 Dev. N. a Rep. 197. Hansoif v. Buckner, 4 Dana's K. Rep. 254. In
Hudnal v. Wilder, (4 M' Cord's Rep. 294,) it was held that a voluntary deed
in favor of wife or children, was valid against subsequent purchasers with
notice; but it was void as to existing creditors, if the donor was at the same
time largely indebted. To the same purpose it was decided in the court of
appeals in South Carolina, in 1830, in Howard r. Williams, that a voluntary
to a child was not necessarily void as to existing creditors, hut it would depend
upon eirenmstanees; and that a voluntary gift to a child, if made bona Jide,

would be good against subsequent creditors, even without notice of it; and
that the possession by the donor, if the donee be a child residing with the

parent, wa.s not to be deemed a badge of fraud. Carolina Laic Journal. No.

2, p. 231. 1 Bailey's Rep. 575. S. C. A very inconsiderable amount of debt
existing at the time, would not affect the gift as to existing creditors. Ibid.

585, note. M'Ehvee v. Sutton, 2 Ibid. 128. Such a gift is good even against

subsequent creditors with notice, though the donor retains possession.

Madden v. Day, 1 Bailey's Rep. 587. Cordery r. Zealy, 2 Ibid. 205. The
English courts seem now inclined to be as indulgent as any of the courts in

this country, for from the language of the judges of the K. B., in the case of
Shears v. Rogers, 3 B. cO Adolph. 362, Ave are led to infer, that the party must
be indebted at the time to the extent ot the insolvency, to render his con-

^ The case of Reade ?-'. Livingston, has been since since ai)pr<)ve(l in Mo-
hawk liank V. Atwater, 2 Paige, 58; and relied on in Winchester r. Cliarter,

12 Allen, 610, it has also been much discussed, explained and applied, or

modified, in several cases, and even disapproved, see 2 Pom. Va\. Jur. 509.
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be void, even as to subsequent creditors; but not to be so, if there

was no fraud in fact (a).'

voyance fVandulent within the statute of 13 Eliz. ch. 5. The N. Y. E<)viscd

Sf(((a(('s, (vol. ii, p. 1IJ7, sec. 4,) have rehixed the strictness of the doctrine in

the text, as to voluntary gifts and conveyances, by dechiring, that no con-
veyance or charge (and the provision api)lies equally to lands and chattels)

should he adjudged fraudulent as against creditors or purchasers, aoleli/ on the

ffrouud, that it was not founded on. a v(dn(d)le consideration. In Louisiana, a
deed cannot be set aside as fraudulent by a creditor, Mrho becomes such after

the date of the alienation, unless it be proved to have been made with an
intention to detraud future creditors. Hesser v. Black, 17 Martin's Louis.

Hep. 96.

{a) Reader. Livingston, 3 Johns. Ch. Erp. 501, 502. Bennet v. Bedford
Bank, 11 3lass. Rep. 421. Damon v. Bryant, 2 Pick. Rep. 411. Howe v.

Word, 4 Grcenleafs Rep. 195. Sexton v. Wheaton, 8 ]Vheaton, 229. Hinde
V. Longworth, 11 Ihid. 199. Benton t>. Jones, 8 Conn. Rep. 180. Validity is

^ If there be any design of fraud or collusion, or any intention to de-
ceive third parties, in making a voluntary conveyance, although the grantor
be not then indebted, the transfer will be voidable by .subsequent creditors.

In such cases the conveyance is made mala fide, and cannot be upheld in

derogation of the claims of creditoi-s. See cases ante Note A. A settlement
will be void if the grantor is indebted to the extent of insolvency at the
time, or its effect is to deprive him of the means of paying. Smith v. Cherrell,

L. K. 4 Eq. 390. In Smith v. Kehr, 2 Dill, 58, it was held that it is only void
as to existing creditors when the grantor is in .such embarrassed circumstances
as not to leave ample margin in their favor. But the court will not set

aside a voluntary conveyance, even as to existing creditors, unlessintentional
fraud appears, prior indebtedness is only a badge of fraud and may be ex-
plained away or expelled by circumstances. Wickesv. Clarke, 8 Paige, 165;
Van Wyck v. Seward, 1 Edw. Ch. 327.

The difference between existing and subsequent creditors is as follows:

The fact of the deed being voluntary and without valuable consideration
will lead to the inference of fraud in the former, but in the latter there must
be fraud in fact, it cannot be presumed. See Loeschigk r. Addi.son, 19, Abb.
Pr. 187; Sextxm v. Wheaton, 21, U. S. 8 Wheat. 229, 252 (5 L. ed. 603);
Gunnr. Butler, 18 Pick, 24-^; Wilson v. Kohlheim, 46 Miss. ,3f)4; Hunter v,

Hunter, 10 W. Va. 334. And subsequent indebtedness cannot be invoked to

make that fraudulent which was honest and free from impeachment at the
time. Phillips u. Wooster, 36, N. Y. 412. There must be actual fraud where
the grantor was free from debt at the time. Carpenter v. Carpenter, 27 N.
J. Eq. 503.

The presumption of fraud now is, that indebtedness at the time is only
prima facie evidence thereof, each case must to a great extent rest on its

own merits, the amount of indebtedness, the condition of the grantor's busi-
ness at the time, &c. Sexton r. Wheaton, 21 U. S. 8 Wheat 229 (5 L. ed.

60:^>); Plinde v. Longworth, 21 U. S. 11 Wheat. 199 (6 L. Ed. 454): Thach.^r
v. Phinney, 7 Allen, 146; Chambers v. Spencer, 5 Watts, 404; Bank of U. S.

V. Housman, 6 Paige, 520. Such presumption does not arise with regard to
subsequent debts and subsequent creditors must show fraud. Claflin v.

Mess, 30 N. J. E(i. 212; Kidgway v. Underwood, 4 Wash. C. Ct. 137.

The rule as laid down in Readc v. Lividgston, that evidence could not be
introduced to rebut traud has been relaxed. Cole v. Taylor, 65 N. Y, 78;
Holmes v. Clarke, 48 P,arb. 237.

With regard to antenuptial agreements, it has been held that a .setlement
pursuant to parol antenuptial agreement is not valid, aliter if the antenui)tial
agreement is in writing. Rcade v. Livingston, 3 Johns. Ch. 481; Nalle r.

Lively, 15. Fla. 168; see further Dvgert v. Remerschneider, 39 Barb. 422;
Durham v. Taylor, 29 Ga. 166.
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It has been said by the elementary writers (a), that the statute

of 13 Eliz. does not extend to voluntary settlements of property

which a creditor could not reach by legal process, incase no set-

never given in England to a settlement, w^here the party was largely indebted
at the time, and subsequent creditors have applied tor relief, li'the deed be
set aside as fraudulent against creditors, subsequent creditors are let in,

Kichardson v. Smallwood, 1 Jacobus Rep. 552. Mr. Justice Story, in his

Commentaries on Equity Juvinprudence, p. 351, draws the conclusion as to the
opinion of the master of the rolls in the case last cited, that indebtedness at

at the time was a circumstance presumptive of a fraudulent intent. This
learned commentator has examined the authorities on the question [Com. p.

343—360,) very critically, and he comes to the conclusion, that the doctrine

in the case of Keade v. Livingstone is sirictissimi juris; and he evidently

settles down upon the conclusion under the statute of 13 Eliz., that mere in-

debtedness at the time would not^er se establish, that a voluntary convey-
ence was void, even as to existing creditors, unless the other circumstances
of the case justly created a presumption offraud, actual or constructive, from the

condition, state, and rank of the parties, and the direct tendency of the conveyance

to impair the rights of creditors. I have no doubt that this is the tendency of

the decisions both in England and America, and that the conclusions of fraud

are to be left as matters of fact to a common jury. The doctrine in Reade v.

Livingston, and of those English chancellors on whom it rested is, as I

greatly fear too stern for the present times. If the creditor's claim, at the
time of the voluntary conveyance, rested in unliquidated damages for a tort,

which had not then been ascertained, and made certain by a judgment; yet
he is entitled to the benefit of his character as a creditor, as against the con-

veyance. Fox V. Hills, 1 Conn. Rep. 295. Jackson v. Myers, 18 fohns. Rep.

425. In Van Wyck r. Seward, in the court of errors ot New York, in 1837.

(18 Wendell, 392, 405,) the free, sound and elevated reflections of Mr. Justice

Bronson, on the doctrine in Reade v. Livingston, and in Jackson v. Seward, 5
Rowen, 67, which followed it, are delivered with elegance and strength. He
thinks that the presumption of a fraudulent intent may be and ought to be in

cases of that kind, an inference of law, and he does not construe the case in

8 Rowen, 406, as contradicting that principle, but concludes that the court

had not advanced a single step towards denying the doctrine of legal fraud,

as laid down in Reade v. Livingston.

In noting the vacillating and contradictory decisions on the point of the

validity of voluntary gifts and conveyances of property by persons indebted

at the time, it is painful to perceive, in so many instances, the tendency to

a lax doctrine on the subject. The relaxation goes to destroy conservative

principles, and to commit sound, wholesome, and stern rules of law, to the

popular disposal and unstable judgment of jurors. The very able decision

of the supreme court of North Carolina, in December, 1833, in O'Daniel v.

Crawford, 4 Dev. N. C. Rep. 197, stands out firmly opposed to this enervat-

ing infirmity. It has established by argument and authority, resting on the

soundest foundations, the rule that no voluntary conveyance of property,

even to a child, will be upheld to defeat any creditor existing at the time,

however small the amount of the demand. It was well observed, that there

is not an English case in chancery to sustain the gift in such a case, and
this, 1 think, was fully shown in the review of the cases in Keade v. Living-

ston, mentioned in the text.

(a) Atherley on Marriage Settlements, 220. 1 Robertson Fraudulent Convey-

ances, 421, 422. Mr. Justice Story, in his Cmnm. on Equity Jurisprudence, .361,

says, that the English doctrine has at length settled down in favour of the

proposition, that in order to make a voluntary conveyance void as to cred-

itors, either existing or subseciuent, it is indispensijble that it should trans-

fer property which would be liable to be taken in execution for the payment
of debts.
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ilement Lad been made, such as choses in action, money

in the funds, &c. ; and therefore that a voluntary *Bet [
* 443 ]

tlement of that species of property must be good against

creditors, even if made by an in.solvent debtor. The difficulty of

reaching that species of personal property was discussed and con-

sidered, in the case of Bayard v. Hoffman (a). The cases were

found to be contradictory, and the question unsettled; but there

appeared to be much good authority and much strong reason for

the opinion, that personal property, not tangible by execution at

law, could be reached by the assistance of a court of equity.

Without such assistance, there would be great temptations to

fraudulent alienations ; and a debtor under the shelter of it,

might convert all his property into stock, and settle it upon his

family in defiance of his creditors, and to the utter subversion of

justice. In Sjjader v. Davis (b), the court of chancery assisted

a creditor at law to reach personal property which the debtor had

previously conveyed away in trust. That case was affirmed upon

appeal (c); and the language of the court of errors was, that the

court of equity would assist a judgment creditor at law in discov-

ering and reaching personal property which had been laced in

other hands; and that it made no difference who'' ^d,t prop-

erty consisted of choses in action, or money, 01 ^ck. This dis-

position of the courts of equity to lend assistance in such cases,

was afterwards checked, by the argument and opinion in Dono-

van V. Fimi (d), where the chancellor held, that the doctrine of

equitable assistance to a judgment creditor at law, to enable him

to reach choses in action of his debtor, was to be restricted to

special cases of fraud or trust; and that without some such spe-

cific ingredient, the case was not of equitable jurisdiction (e).

{a) AJohm. Ch. Rep. 450.

(/>) 5 Ibid. 280.

(c) 20 Johns. Rep. 554.

(rf) 1 Hopkins' Rep. 59.

(e) The English equity jurisdiction would seem not to he carried heyond
the doctrine in the case of Donovan v. Finn; (Otley v. Lines, 7 Price's Exch.
Rep. 274;) but the N. V. Revised Statutes, vol. ii. p. 173, sec. 38, have fortu-

nately carried to the full extent the principle declared in Spader v. Davis,
and given jurisdiction to the court of chancery to satisfy debts at law, out of
debts due to the defendant, or things in action, or property held in trust for him,
after a fieri facias at law has been returned yiulla bona, and the remedy at
law bona fide exhausted. So, in Ohio, Kentucky, Georgia, Pennsylvania,
Tennessee, and probably in other states, a judgment creditor is authorized,
by statute, to seize and sell on execution, or apply for the aid of chancery
powers, to reach choses in action, stocks, property or money in the hands of
third persons, when the debtor has not property sufficient to satisfy the
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[
* 444] * II. Gifts causd mortis have been a subject of very

frequent and extensive discussion, in the English courts

of equity. Such gifts are conditional, like legacies; and it is

essential to them that the donor make them in his last illness, or

in contemplation and expectation of death; and with reference

to their effect after his death; and if he recovers, the gift becomes

void (a). The apprehension of death may arise from infirmity,

or old age, or from external and anticipated danger (&).*

judgment, which can he reached hy execution. Under that assistance, equit-

able interests and choses in action, and interest in joint stock companies,
may be made subject to the payment ol judgments at hiw. Statutes of Ohio,

1831. Act of Tennessee, 1833. Act of Kentucky, February, 1828. Act of
Georgia, 1822. Purdon's Dig. 368, 371, 372. Statutes of Connecticut, 1838, p.

65, In New Hampshire, bank notes may be attached on mesne process, and
sold on execution. Spence r. Blaisdell, 1 N. H. Cases, 198. Money may be
levied on fieri facias. 1 Bayleifs S. C. Rep. 39. 12 Johns. Rep. 220. So, in

New York, bank bills, and other evidences of debt, issued by any monied
corporation, or by the government of the United States, and circulated as
money, and in Connecticut all corporate stock, may be levied upon, and sold
under execution at law, without recourse to chancery. N. Y. Revised Stat-

utes, vol. ii. p. 366. Revised Statutes of Connecticut, 1821. The New York
provision in chancery extends to property and things in action held in trust

for the debtor, with the exception of such trusts as have been created hy, and
offunds So held in trust proceeding fro)n, some other person than the defendant

himself Ibid. p. 174, sec. 3S, 39. Vide infra, vol. iv. p. 430. In Kentucky',
by statutes of 1821 and 1828, equities of redemption were made subject to

sale on execution. In Mercer v. Beale, 4 Leigh's Rep. 207, President Tucker
was inclined to the doctrine in Bayard v. Hoffman, 4 Johns. Ch. Rep. 450,

that where a creditor was in pursuit of his demand, and the debtor transfers

his choses in action, stocks, &c., to trustees for his benefit, the creditor

would be entitled to be assisted in equity. In Georgia an equitable interest,

or a distributive share, is not subject to sale on execution. Colvard v. Coxe,
Dudley's Rep. 99.

(a) Swinb. 18. Drury v. Smith, 1 P. Wms. 404. Blount v. Burrow. 1

Vesey, jun. 546. Sir L. Shadwell, in Edwards v. Jones, 7 Simons, 325. Wells
V. Tucker, 3 Binney's Rep. 366. In Nichlar v. Adams, 2 Wharton, 17, it was
held not to be indispensable to a valid donatio causd mortis, that it should be
made in extremis like a nuncupative will. The Ch. J. defined it to be a con-
ditional gift depending on the contingency of expected death, and that it

was defeasible by revocation, or deliverance from the peril. To constitute a

donatio mortis causd, the circumstances must be such as to show that the

donor intended the gift to take effect if he should die shortly afterwards, but
that if he should recover, the thing should be restored to him.

(/>) Dig. 39, 6, sec. 3, 4,5, 6.

* The gift is not complete until the death of the donor, and it may be re-

sumed by him at any time before his death, which must occur within a rea-

sonable time after delivery. Dale v. Lincoln, 31 Me. 422; Gratton r. Apple-
ton, 3 Story, 755. Peril of death is the essential retiuisite to constitute a

valid gift donatio mortis causa. Champney v. Blanchard, 39 N. Y, 111; Knott
V. Hogan, 4 Metcalfe (Ky.), 99. It must likewise be intended to take efTect

only upon the donor's decease. Jones v. Brown, 34 N. H. 439; Virgin v.

Goi'her, 42 111. 39; Goss v. Simpson, 4 Cold. (Tenn.) 288. It depends not

upon an equitable, but a legal title, and the donee's claim is not essentially

au equitable right. Ward v. Turner, 1 White & Tudor'a Leading Cases in
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The EngliBh law on the subject of this species of gift, is de-

rived wholly from the civil law. Justinian was justly apprehen-

sive of fraud in these gifts, and jealous of the abuse of them, and

he required them to be executed in the presence of five witnesses.

We have not adopted such precautions; though it has been truly

declared, that such donations amount to a revocation j)ro tanto of

written wills; and, not being subject to the forms prescribed for

nuncupative wills, they were of a dangerous nature. By the civil

law, they were reduced to the similitude of legacies, and made liable

to debts, and to pass for nothing, and to be returned, if the donor

recovered, or revoked the gift, or if the donee died first (a). It

was a disputed point with the Koman civilians, whether dona-

tions caiisd mortis resembled a proper gift, or a legacy. The
final and correct opinion was established, that a gift inter vivos

was irrevocable; but that a gift causa mortis was con-

ditional, and revocable, and of a *testamQntary character, [
* 445 ]

and made in apprehension of death (6). The first case

in the English law on the subject of gifts causa mortis, was that

of Jones V. Shelby, in 1710 (c), in which the lord chancellor ruled,

that a donatio causd mortis was substantially a will with a like revoc-

able character during the life of the donor. Afterwards, in Drurij v.

Smith (d), a person, in his last sickness, gave a one hundred

pound bill to a third person, to be delivered to the donee if he

died; and this was held to be a good gift, and Lord Hardwicke

subsequently (e) approved of that decision. In Laicson v. Law-

(a) JnsL 2,7,1. Code, 8, 58, A.

{b) Big. 39, G, 2, and 27. Innf. 2, 7, L Vide Dig. lib. 39, tit. 5. De Dona-
tionibu.^, and tit. 6. De mortis caum Donationibus, for the Jioman law at large
on the subject. By the lex cineia, A. U. C. 550, a donation above 200 solidi

was not valid, unless accompanied with delivery.

(c) Free, in Ch. 300. In Hambrooke v. Simmons, 4 RusselVs Rep. 25, it

was left a« a doubtful point, whether a rfonct^to mortis causd be avoided by the
making of a subsequent will.

[d) 1 P. mns. 404. (e) 3 Atk. Rep. 214.

Equity (Text Book Series), p. 1058. See, also, Bispham's Equity, 4th ed.

I 70.

The gift must be made while the donor is under the fear, apprehension,
suspicion or expectation of death near at hand. Weston v. Hight, 17 Me.
287; Thompson v. Thompson, 12 Texas, 327; Gourley v. Linsenbigler, 51 Pa.
St. 345; Irish v. Mutting, 47 Barb. (N. Y.) 370. There must be some special
or peculiar danger at the time. Smith t". Dorsey, 38 Ind. 45; Desheimer v.

Gautier, 34 How. (N. Y.) 472.

If it is made not to take effect in futuro with view to death, but in prse-

senii and irrevocable, it is a gift inter vivos, and not a cmtsd viortis. Tate v.

Leithead, Kay, 658; McCarty v. Kearnan, 86 111. 291.
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son{a)f and in Miller v. Miller (6), a delivery to the wife as donee

was held good; but in the last case it was held, that a note of

hand not payable to bearer, and being a mere chose in action, to

be sued in the name of the executor, did not pass by delivery, or

take effect as a gift causd mortis (c). The delivery of bank notes,

which circulated as cash, was held at the same time to be a valid

donation; and the same point has been since established (d).

But the case of Ward v. Turner (e),^ was that in which the

whole doctrine was, for the first time, fully and profoundly ex-

amined in the English court of chancery; and Lord Hardwicke

gave to the subject one of his most elaborate and learned inves-

tigations. He held, that actual delivery was indispensable to the

validity of a gift causd mortis, and that a delivery to the

[
* 446 ] donee of receipts for south sea annuities, *was not suf-

ficient to pass the property, though it was strong evi-

dence of the intent. Th^ delivery of the receipt was not the de-

livery of the thing. He examined very accurately the leading

texts of the civil law, and the commentators on the point, and

concluded, that though the civil law did not require absolute de-

livery of possession in every kind of donation 'cawsd mortis, that

law had not been received and adopted in England in respect to

those donations, only so far as the donations were accompanied

with actual delivery.^ The English law required delivery throngh-

(rt) 1 P. Wms. 440.

(6) 3 Ibid. 356.

(e) The same point as that in Miller v. Miller, was decided the same way
in Bradley v. Hunt, 5 Gill & Johnson, 54, in the case of a promissory note pay-
able to the husband's order. It would have been otherwise, if the note had
been payable to bearer.

(d) Hill V. Chapman, 2 Bro. Ch. Rep. 612.

(e) 2 Ves. 431.
^ White and Tudor's Leading Cases in Equity (Text Book Series), p. 1058.
" The cases are very strict with regard to the necessit}^ of delivery. There

must be a delivery consisting of the manual tradition of that subject of the
gift, or something which is tantamount to or a substitute for such delivery.

Campbell's Estate, 7 Pa. St. 100; Cox v. Denison, 6 R. I. 88; Carr v. Silla-

way, 111 Mass. 24; Grymes v. Hone, 49 N. Y. 17; Blasdel ?'. Locke, 52 N. H.
328; Resch v. Senn, 28 Wis. 286. But the delivery need not be to the donee
personally; it may be made to any third person as his agent, provided the
donor is not allowed to regain possession. Meach v. Meach, 24 Vt. 595;
Jones V. Dyer, 16 Ala. 221; Raymond v. Sellick, 10 Conn. 480; Kilby v. Good-
win, 2 Del. Ch. 61, Michener v. Dale, 23 Pa. St. 59; Dale v. Lincoln, 31 Me.
422; Sessions v. Moseley, 4 Cush. 87.

The delivery will be good if made to the husband or wife of the donor for

the donee, Caldwell v. Renfrew, 33 Vt. 213; Bowel's v. Heard, 10 Mass. 427;
Clough u.Clough, 117 Mass. 83; Southerland v. Southerland, 23 Pa. St. 59;
Groveru.Grover, 24 Pick, 261.

The words and expressions ol the donor, no matter how clearly or how per-
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out, and in every case. In all the chancery cases, delivery of the

thing was required, and not a delivery in the name of the thing.

In Jones v. Shelby, a symbol was held good; but that was in sub-

stance the same as delivery of the article, and it was the only case

in which such a symbol had been admitted. Delivery of a symbol

in the name of the article was not sufficient. The delivery of the

receipts was merely legatory, and amounted to a nuncupative

will, and was a breach of the statute of frauds.

Symbolical delivery is very much disclaimed by Lord Hard-

wicke in this case, and yet he admits it to be good when it is

tantamount to actual delivery; and in Smithy. Smith (a), it was

ruled, that the delivery of the key of a room, containing furni-

ture, was such a delivery of possession of the furniture, as to

render the gift causd mortis valid. Ch. J. Gibbs said, that was

a confused case; but the efficacy of delivery, by means of the key,

was not a questionable fact.^

The doctrine of this species of gift, was afterwards discussed

with ability and learning, in Tate v. Hilbert (6). Lord Lough-

borough pressed the necessity of actual delivery to the efficacy

of such gift, except in the case of a transfer by deed or writing.

He held, that where a person, in his last sickness, gave the donee

his check on his banker, for a sum of money payable

to bearer, and he died before it was realized, * it was [
* 447

]

(a) Sir. Rep. 955. (6) 2 Ves. jun. 111. 4 Bro. Ch. Rep. 286.

fectly they show his intention, are insufficient without delivery. Zimmer-
man V. Streeper, 75 Pa. St. 147; McGrath v. Reynolds, 116 Mass. 566; Carr
V. Silloway, 111 Mass. 111. See the case, In re Walsli's Appeal, 1 L. R. A.
535, where the delivery of a savings bank book by the deceased to a third
party, with an oral statement that it was for her sister, wa.s held not a good
donatio mortis causa. See the note to this case where the decisions are col-

lected.
^ When it is possible to make an actual delivery, a symbolical or construc-

tive delivery will be insuflficient. Marshall v. Berry. 13 Allen, 43; Rock-
wood V. Wiggin, 16 Gray, 402; Parish v. Stone, 14 Pick. 203; Hatch v. At-
kinson, 56 Me. 324.

In the following cases the delivery of a bank book or certifieate of deposit
have been held valid as gifts mortis caum. Dean r. Dean, 43 Vt. 337; Hill

V. Stevenson, 63 Me. 364; Camp's App., 36 Conn. 88; Pierce r. Savings Bank,
129 Mass. 425; Sheedy r. Roach, 124 Mass. 472. But an order upon the
bank or the delivery of the donor's check alone is not sutiic-ient. Consler v.

Snowden, 54 Md. 175; Meach v. Meach, 24 Vt. 591; Nicholas v. Adams, 2
Whar. 17.

See Coleman v. Parker, 114 Mass. 30, where the court seem to have been
of opinion that the delivery of the key to a box might be an eftectual de-
livery of the box and contents. And compare Hatch c. Atkinson, uhi supra.

See Re Walsh's App., 1 L. R. A. 535, and note.
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not good as a donatio causd mortis; for it was to take effect

presently, and the authority was revoked by his death. He like-

wise held, that where the same persoD, at the same time, gave to

another donee his promissory note for a sum of money, that was

not good as such a gift, for it was no transfer of property. So,

where a person, supposing himself to be in his last sickness,

caused India bonds, bank notes and guineas, to be sealed up and

marked with the name of the donee, with directions to have them

delivered after his death, and still retained possession of them, it

was held (a), that there was no delivery; and the act was void as

a gift causd mortis ; for there must be a continuing right of pos-

session in the donee until the death of the donor, and he may
revoke the donation any time before his death (6).

The cases do not seem to be entirely reconcilable on the sub-

ject of donations of choses in action} A delivery of a note, as we
have seen, was not good, because it was a mere chose in action;

and yet in Snellgrove v. Bailey (c), the gift of a bond causd mor-

tis was held good, aod passed the equitable interest; and Lord

Hardwicke afterwards, in the great case of Ward v. Turner, said

(a) Bunn v. Markham, 7 Taunt. Rep. 224.

(h) Hawkins v. Blewitt, 2 Esp. K P. Rep. 663, S. P. In the case of the
Roman Catholic Church v. Miller, 17 Martin's Louis. Rep. 101, it was held
that a legacy of so much money in a drawer, was only good for the sum
found there at the death of the testator.

(c) 3 Atk. Rep, 214.
^ Choses in action, such as checks, bonds, promissory notes, bills of ex-

change and certificates of deposit, may be transferred by delivery merelj^ and
no indorsement is necessary. Ashbrooke r. Ryan, 2 Bush. 228; Westerlo v.

De Witt, 3 N. Y. 340; Constant v. Schuyler, 1 Paige, 316; Boreman v. Sid-
linger, 15 Me. 429. This is so, whether the paper is negotiable or not.

Bates V. Kempton, 7 Gray, 382; Dale v. Lincoln, 31 Me. 422; Craig r. Craig,

3 Barb. Ch. (N. Y.) 76. So a gift of a bill of exchange payable to self or

order, is valid, though unindorsed, and not due until after the donor's death.
Waring v. Edmonds, 11 Md. 424; Brown v. Brown. 18 Conn. 410; Harris j).

Clarke. 2 Barb. (N. Y.^ 56; Caldwell v. Renfrew, 33 Vt. 213; Turpin v.

Thompson, 2 Metcalfe (Ky.), 420; Brooks v. Brooks, 12 S. C. 422; Gibson v.

Hibbard, 13 Mich. 214.

A gift, however, of the donor's own cheque payable after death is not a
valid donatio mortis causd, tlie money and not the cheque being the subject

matter of the gift, and if not payable until after death there is no delivery
during life. Baskett v. Hassell, 107 U. S. 602.

A donatio mortis causa may be made subject to a trust or condition, the
terms of which are prescribed by the donor. Currie v. Steele, 2 Saudf. 542;
Clough V. Clough, 117 Mass. 83; Barclay's Estate, 11 Phila. 12.

The reason that the proof of actual delivery is so strictly re()uired and so

es.sential to constitute a valid donatio mortix causd, is that tlicy are only ))rov-

able ])y parol evidence; yet if there l)e any written instrument ujid(M- the
hand of the donor, delivery will ))e presumed from very slight circumstances.

Ellis v. Secor, 31 Mich. 185; Briukerboff t;, Lawrence, 2 Sundf Ch. 400.
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be adhered to that decision; and the same kind of gift, as well

as the gift of a promissory note causO. mortis, has been held in

this country to be valid. The distinction made by Lord Hard-

wicke, between bonds and bills of exchange, promissory notes and

other choses in action, seems now to be exploded, and they are

all equally proper subjects of a valid donation caiisd mortis as

well as inter vivos {a).

*By the admirable equity of the civil law, donations [ *448]

caiisd mortis were not allowed to defeat the just claims

of creditors; and they were void as against them even without a

fraudulent intent (b). It is equally the language of the modern

civilians, that donations cannot be sustained to the prejudice of

existing creditors (c).

((f) Wells r. Tucker, 3 Binney'ss Rep. 366. Borneman v. Sidlinger, 15 Maine
R. 429. Wright v. Wright, 1 Cowen's Rep. 598. Constant ?-. Schuyler, 1

Paige's Rep. 318. Brunson v. Brunson, 1 Meig^s Tenn. R. 630. Parish v.

Stone, 14 Pick. 207. This last case overrules the one from Coiven, so far as it

applies to the donor's own promissory note, payable to the donee, and which
cannot be the subject of a (donatio causa mortis. It has been a debateable
question, whether a bond and mortgage could pass by delivery as a donatio

causa, mortis. In Duffield ?'. Elwes, 1 Sim. c€- Stu. '2'M). it was held, that a
mortgage could not be so given, and that the bond did not also pass. The
reason assigned was, that it was not a gift completed, inasmuch as the mort-
gagor had a right to resist the payment of the bond without the reconvey-
ance of the esstate; and the donor of the bond was not to be compelled to com-
plete his gift by such conveyance. But this case was afterwards reversed;

and the delivery of the- mortgage, as creating a trust by operation of law, was
good as a donatio causa mortis. 1 Bligh's Rep. 497. The principle was also

admitted in Hurst v. Beach, 5 Madd. Ch. Rep. 351, and a delivery of a bond
and mortgage, as a donation mortis causa, held valid. So, also, in Duftield r.

Hicks, 1 Dow^s N. S., 1, bond and mortgage securities were held to be capa-

ble ol a great delivery as a donatio causa mortis. They raise a trust by opera-
tion of law, and the heir or executor is bound to give eflfect to the intent of
the donor. These decisions are subject to the objection, that they go very
much to impair the provision in the statute of irauds, which avoids parol
grants and assignments in trust. The requisites of a valid donatio mortis

causd, are well collected in a learned note to the case of Walter v. Hodge, 2
Swan.sion., lOH, where it is stated and proved, that it requires tlelivery of the
property or the documentary evidence of it—that it is revocable by the donor
—that it is revoked by the death of the donee during his life—that it is sub-
ject to the claims of creditors, and that, on the death of the donor, the prop-
erty vests absolutely in the donee and no probate is required, and the wife
may be that donee.

{b) Dig. 39, G, 17.

(c) Voet. Com. ad Pand. 39, 5, sec. 20. Pothier, Traite des Donati6)is entre

Vifs, sec. 3, art. 1, sec. 2. Toullier, Droit Civil Frangais, tome v. p. 733,
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LECTURE XXXIX.

OF CONTRACTS.

In entering upon so extensive and so complicated a field of in-

quiry as that concerning contracts, we must necessarily confine

our attention to a general outline of the subject; and endeavour

to collect and arrange, in simple and perspicuous order those

great fundamental principles which govern the doctrine of con-

tracts, and pervade them under all their modifications and va-

riety (a).

I. Of the parties thereto.

An executory contract is an agreement of two or more persons,

upon sufficient consideration, to do or not to do a par-

[*450] ticular thing (6).' * The agreement is either under

seal or not under seal. If under seal, it is denominated

(n) The latest and best Practical Treatise on the Larii of Contracts not under
Seal, is the one under that title by Mr. Chitty; and the Philadelphia edition

of 1834 is much improved, by notes and references to American cases, by
Francis I. Troubat, Esq., of the Pennsylvania bar.

{h) 2 Blacks. Com. 442. Phmd Hep. 17, a. Com. Dig. tit. Agreement, 1,

A, The definition of a contract in the English law, is distinguished for

neatness and precision. The definition \n the Code Napoleon, is o. 1101, is

more diffuse. " A contract," says that code, ''is an agreement, by which one
or more persons bind themselves to one or more others, to give, to do, or not
to do, some thing." This definition is essentially the same with that in

Poihier, Traiie des Ohlig., No. 3. A contract, says Ch. J. Marshall, 4 Wlica-

ton, 197, is an agreement in which a party undertakes to do or not to do, a
particular thing. An able writer on contracts in the American Jurist, for

October, 1838, prefers this definition which drops the word consideration, to
' For further definitions of a contract, see 1 Parsons on Contracts, G, 1

Chitty, Con. 11 Am. Ed. 11; Freedman, J., in Dietz v. Parish, 53 How. Pr.

217.

To constitute a valid contract there must be, 1st. The mutual assent of

two or more parties competent to contract. 2d. A good and valuable con-

sideration, and 3d. Something to be done or omitted which is the object of

the contract. There must be mutuality, or concurrence of wills. See Har-
low V. Curtis, 121 Mass. 320; Bower r. ]51essing. 8 S. & R. 243; Tuttle v.

Love, 7 Johns. 470; Demoss v. Noble, (5 Iowa, 530; Esmay r. Gorton, 18 III.

483; Hill v. Roderick, 4 W. <& S. 221; Fitzgerald v. Baker, 85 Mo. 13; Saw-
yer V. Brozzart, 07 Iowa, (578; Smith v. Crawford, 81 111. 21)G; Krouskop r.

Shoutz, 51 Wis. 204; Brown v. Caldwell, 23 W. Va. 187; Sheedy r. lioach,

124 Mass. 472.
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a specialty, and if not under seal, an agreement by parol; and

the latter includes equally verbal and written contracts not under

seal (a). The agreement conveys an interest either in possession

or in action. If, for instance, one persons sells and delivers

goods to another for a price paid, the agreement is executed, and

becomes complete and absolute; but if the vendor agrees to sell

and deliver at a future time, and for a stipulated price, and the

other party agrees to accept and pay, the contract is executory,

and rests in action merely. There are also express and implied

contracts. The former exist when the parties contract in express

words, or by writing; and the latter are those contracts which the

law raises, or presumes, by reason of some value or service ren

dered, and because common justice requires it."

Every contract, valid in law, is made between parties having

sufficient understanding, and age, and freedom of will, and of the

exercise of it, for the given case. We have already considered

how far infants and married women are competent to contract.

that of Blackstoiie. But as an agreement, valid in law, necessarily requires
parties, a sufficient consideration, and an object : all these essential members of

the detinition ought to be stated, or the definition is imperfect. A sufficient

consideration is in the purview of the English law, essential to the legal ob-
ligation of a contract, and the only difference between simple contracts and
specialties is, that in the latter, the consideration is presumed, and so

strongly, that the obligor is estopped by the solemnity of the instrument,
from averring a want of consideration. See Infra, p. 461, note. In the Par-
tidas, part 5, tit. 11, law I, a promise is defined to be "a verbal agreement,
mutually entered into between men, with an intention to obligate them-
selves, the one to the other, to give or to do a certain thing agreed upon."
See the translation of the Partidas on Contracts and Sales, by Messrs. Moreau
& Carleton, New Orleans, 1820. The Partidas is the principal code of the
Spanish laws, compiled in Spain, under the reign of Alphonso the Wise, in
the middle of the 13th century; and it is declared by the translators to

excel every other body of law, in simplicity of style and clearness of expres-
sion. It is essentially an abridgment of the civil law; and it appears to be
a code of legal principles, which is at once plain, simple, concise, just, and
unostentatious, to an eminent degree.

ia) Rann v. Hughes, 7 Term Hep. 350, note. Ballard v. Walker, 3 Johns.
Cas. 60.

^ Both express and implied contracts, says Mr. Story in his work on Con-
tracts, ^11,. are founded upon the actual agreement of the parties. The only
distinction between them is in regard to the mode of proof, which belongs to
the law of evidence. In the case of an implied contract the law supplies
that which is presumed to have been inadvertently omitted by the parties.
See Ogden v. Saunders, 12 Wheat. 341; Thompson v. Hervey, 4 Burr. 2178;
Angell V. McLellan, 16 ISIass. 31; Van Valkenberg v. Watson, 13 Johns. (N.
Y.) 488. If a man employs another to work for him there is an implied
promise to pay for the hire, yet the law will not imply a promise to pay for

services rendered by family connections. Butler v. Slam, 50 Pa. St. 456;
Duffy V. Duffy, 44 Id. 399; Smith v. Milligan, 43 Id. 107; Hartman's Ap-
peal, 3 Grant, 271; Updike v. Titus, 2 Beasl. (N. J.) 151.
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The contracts of lunatics are generally void from the period at

which the inquisition finds the lunacy to have commenced (a).

But the inquisition is not conclusive evidence of the fact ; and

the party affected by the allegation of lunacy may gainsay it by

proof, without first traversing the inquisition (b). In the case

of Baxter v. The Earl of Portsmouth, the K. B. went quite far

towards annihilating the plea of -lunacy in the case of

[ *451 ] fair * dealing; for they held, that the inquisition of lu-

nacy was not admitted to form any defence, on the

ground that the goods furnished by the tradesman were suitable

to the condition of the defendant, and that he had no reason to

suppose that the defendant was a lunatic (c). So, in Niell v.

Morley (d), the master of the rolls held, that a court of equity

would not interfere to set aside a contract overreached by an in-

quisition of lunacy, if it was fair, and made without notice of the

derangement.^

The general rule is, that sanity is to be presumed until the

contrary be proved, and therefore by the common law, a deed

made by a person non compos is voidable only and not void; and

when an act is sought to be avoided, on the ground of mental

imbecility, the proof of the fact lies upon the person who alleges

it. On the other hand, if a general mental derangement be once

established or conceded, the presumption is shifted to the other

side, and sanity is then to be shown (e). The party himself may
set up as a defence, and in avoidance of the contract, that he was

non compos mentis when it was alleged to have been made. The

principle advanced by Littleton and Coke (gr), that a man shall

(a) Attorney-General v. Parkhurst, 1 Ch. Can. 112.

(6) Sergason v. Sealy, 2 Atk. Rep. 412. Faulder v. Silk, 3 Camph. N. P.

Rep. 126. Baxter v. Earl of Portsmouth, 5 Barnw. & Cress. 170, S. C. 7

Dow & Ryland, 614. 2 Carr. & Payne, 178. Den v. Clark, 5 Halsted's Rep.

217.

(c) See also, to S. P. Brown v. Jodrell, 3 Carr. & Payne, 30.

(d) 9 Ves. 478.

(e) Swinh. part 2, ch. 3, sec. 4, 7. Attorney General v. P{irnther, 3 Pro.

441. Lord Erskine, in White v. Wilson, 13 Ves. 88. Jackson v. Vanduseu,
5 Johns. Rep. 144.

ig) Litilelon, sec. 405. Beverly's case, 4 Co. 123. Co. Liit. 247, a.

^ A lunatic or his estate may be liable ex contractu for necessaries supplied

to him in good faith. Pearl v. McDowell, 3 J. J. Marsh, 658; Sawyei v.

Lufkin, 56 Me. 308; Skidmore v. Romaine, 3 Bradf. 122; Richardson v.

Strong, 13 Ired. 106. Even for the costs of the proceedings in lunacy. Na-
tional Bank v. Moore, 28 P. F. Smith, 407; Abbott v. Creal, 56 Iowa, 175;

Wildor V. Wheatley, 34 Ind. 181.
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not be heard to stultify himself, has been properly exploded, as

being manifestly absurd, and against natural justice (a).*

The rule formerly was, that intoxication was no excuse, and

created no privilege or plea in avoidance of a contract (6); but

it is now settled, according to the dictate of good sense and com-

mon justice, that a contract made by a person so destitute of

reason as not to know the consequences of his contract,

though his incompetency be produced by intoxication, *is [
* 452 ]

void (c).^ This question was fully and ably considered

in Barratt v. Buxton (d) ; and it was decided, that an obligation,

executed by a man when deprived of the exercise of his under-

standing by intoxication, was voidable by himself, though the in-

toxication was voluntary, and not procured through the circum-

vention of the other party (e).

Imbecility of mind is not sufficient to set aside a contract when
there is not an essential privation of the reasoning faculties, or an

incapacity of understanding and acting in the ordinary affairs

{(() F. N. B.'2()2, D. Yates v. Boen, Sir. Rep. 1104. Lord Holt, in Cole
V. Robins, BnUer's N. P. 172. Webster v. Woodford, 3 Day's Rep. 90. Grant
V. Thompson, 4 Conn. Rep. 203. Mitchell r. Kingman, 5 Pick. Rep. 431. Rice
r. Peet, 15 Johns. Rep. 503. In Baxter v. Earl of Portsmouth, supra, p. 450,
n. c, Littlcdale. .T., said, that a specially might be avoided by a plea of lu-

nacy, if at the time it was executed the defendant was non compos mentis;

but that the rule did not apply to the case of necessaries supplied to a person
insane on some particular subject, and sound on others, though found by in-

quisition to have been of unsound mind when the contract was made. And
in Brown v. Jodrell, 3 Can: & Payne, 30 S. C. 1 3Ioody & 31alkin, 105, Lord
Tenterden would not allow a defendant to stultify himself in an action of
assumpsit for work and labour, unless he could show imposition in conse-
quence of mental imbecility. The point, whether unsound mind could be a
defence in the case of an unexecuted contract, was expressly waived in the
case of Baxter v. Earl of Portsmouth. The rule allowing a defendant to
stultify himself by plea, seems now to be confined to specialties.

(&) Co. LiU. 247, a.

(c) Lord Holt, in Cole v. Robins, BuUer's N. P. Rep. 172. Lord Ellen-
borough, in Pitt V. Smith, 3 CampK Rep. 33. 1 Starkie's N. P. Rep. 126.

Sir William Grant, in Cooke v. Clayworth, 18 Ves. 12. Wade & Massay v.

Colvert, 2 Miirs Conn. R. 27. Ring v. Huntington, 1 lb. 162. Foot v. Tewks-
bury, 2 Vermont Rep. 97. Prentice v. Achorn, 2 Paige's Rep. 30. Burroughs
V. liichman, 1 Greenes N. J. Rep. 233. Harrison v. Lemon, 3 Blackf. Ind. Rep.
51. Hotchkiss v. Fortson, 7 Verger, 67.

id) 2 Aiken's Vermont Rep. 167.

(e) Drunkenness rendered a contract void by the civil law. Pothier, Traite

des Ohlig. 49. Jleinecc. Elem. Juris. Nat. 1, 14, sec. 329.
* With regard to the question of sanity it is sometimes a very material

question that the sane party did not know of the other's insanitv. Craw-
ford V. Stovell, 13 Norris, 48; Shoulters v. Allen, 51 JSIich. 529; Fecel r.

Guinault, 32 La. An. 91; Behrens v. McKenzie, 23 Iowa, 333; Fay r. Bur-
ditt, 81 Ind. 433.

5 See Schramm v. O'Connor, 98 111. 539; Van Wyck v. Brasher, 81 N. Y.
260; Bates v. Ball, 72 111. 108.
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of life. This incapacity is now the test of that unsoundness of

mind which will avoid a deed at law. The law cannot undertake

to measure the validity of contracts by the greater or less strength

of the understanding; and if the party be compos mentis, the

mere weakness of his mental powers does not incapacitate him (a).*

Weakness of understanding may, however, be a material circum-

stance in establishing an inference of unfair practice of imposi-

tion; and it would naturally awaken the attention of a court of

justice to every unfavourable appearance in the case (6)." Nor
is a person born deaf and dumb to be deemed absolutely non

compos mentis, though by some of the ancient authorities he was

deemed incompetent to contract (c). The proposition would seem

to be a reasonable one, that every such person was prima

[ *453 ] facie incompetent, inasmuch * as the want of hearing

and speech must exceedingly cramp the powers, an.d

(a) Osmoudv. Fitzioy, 3i^ Wins. 129. Lord Hard wicke. in Bennett w. Vade,
2 Atk, Rep. 324. Ball v. Mannin, 1 Dow's N. S. Rep. 380.

(6) Blachford v. Christian, Knapp^s Rep. on Appeals, vol. i. p. 73.

(c) Brower v. Fisher, 4 Johns. Ch. Rep. 441. Bracton. de Excepiionibus, lib.

5, ch. 20. F/eia, lib. 6, ch. 40. Bro. tit. Escheat, pi. 4. The civil law also
held such afflicted persons to be fit subjects for a curator or guardian. Inst.

1, 23, 24. Ibid. 2, 13, 3. Vinnius & Ferriere, h. t.

* Simply being drunk at the time the contract is made, if the intoxication
does not extend to such a degree as to disqualify the mind to comprehend
the subject of the contract and its nature and probable consequences, does
not impair the contract. Morris v. Nixon, 7 Humph. 579; v. Hutch-
inson, Clarke (N. Y.), 408; Reynolds v. Dechai^us, 24 Tex. 174; Caulkins v.

Fry, 35 Conn. 1704; Henry v. Ritenour, 31 Ind. 136; Woods v. Pindall,
Wright (Ohio), 507; Pickett v. Sutter, 5Cal. 412; Cavender v. Waddington,
5 Mo. App. 457. See, hereon, Bushr. Breinig, 113 Pa. St. 310; and see 2f>

Am. Law Reg. N. S. 40 n. where the English and American decisions
upon the question as to whether a contract made by a person when drunk is

void or voidable are collected.
^ A person habitually insane has power to contract during a lucid interval.

Beckwith v. Butler, 1 Wash. (Va.) 224; Lily v. Waggoner, 27 111. 395; Tozer
V. Saturlee, 3 Grant Pa. 162.

Drunkenness, in order to disqualify, need not have been brought about
by the artifice of the other party. French v. French, 8 Ohio, 214; Douelson
V. Posey, 13 Ala. 752; Freeman v. Staats, 4 Halst. Ch. 814.

The modern law allows a person to set up his insanitv as a defence. Seaver
V. Phelps, 11 Pick. 304; Morris v. Clav, 8 Jones (N. C.),''216; Turners. Burk,
53 Md. 65; Webster v. Woodford, 3 Day, 90; Tolson v. Garner, 15 Mo. 494.

Long V. Whidden, 2 N. H. 435; Bensell v. Chancellor, 5 Wharton, 371.

Partial delusions on independent subjects will not avoid the contract.

Lozear v. Shields, 8 C. E. Green, 509; Searle v. Galbreath, 73 111. 269.

The law may now be said to be settled as follows: A contract made by a
person who is drunk or of unsound mind so as to be incapable of under-
standing its effect is voidable at that person's option, unless the other con-
tracting party did not believe, and had not reasonable cause to believe, that
he was drunk or of unsound mind. Northwestern Ins. Co. v. Blankenship,
94 Ind. 553; Riggan v. Green, 80 N. C. 236; Wireback v. Easton Bank, 1 Out.

(Pa.) 543; Crawford v. Sewell, 13 Norris, 48.
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limit the range of the human mind. But it in welt known, l>/

numerous and affecting examples, that persons deprived of the

faculty of speech and the sense of hearing, possess sharp and

strong intellects, susceptible of extensive acquirements in moraU

and science (a).

If the contract be entered into by means of violence offered to

the will, or under the influence of untiue constraint, the party

may avoid it by the plea of duress; and it is requisite to the

validity of every agreement, that it be the result of a free and

bond fide exercise of the will (h). If a person be under an arrest

for improper purposes, without a just cause, or where there is an

arr6st for a just cause, but without lawful authority, he may be

considered as under duress. The general rule is, that either the

imprisonment or the duress must be tortious and without lawful

authority, or by an abuse of the lawful authority to arrest, to con-

stitute duress by imprisonment (e).^ Nor will a contract be valid

(n) Mr. Justice Story, in his Commentaries on Equity Juriftprudence, p. 227

—

245, has fully discussed the question, and examined the authorities both in

the English and the civil law, Avhich bear on it, respecting the relief afforded

in equity against contracts and other acts of person wholly or parti:Jly non
compotes mentis.

(/>) By the Scots law, force and fear annul engagements when they are
such as to shake a mind of ordinary firmness. BetT^ Principle-'^ of the Lnxr of
Scoilnnd, p. 5.

(c) Nicholls V. Nicholls, 1 Atk.,409. Thompson v. Lockwood, 15 Johnson's
Rep. 259. Watkins v. Baird, 6 3Iass. Rep. 511. Stouffer v. Latshaw, 2 Watts'

Penn. Rep. 1G5. Richardson v. Duncan, 3 N. H. Rep. 508. This last case

states, that even an arrest for a just cause, and under lawful authority, may
amount to duress, if done for unlawful pur])oses.

* At common lawthe coercion which will be a sufficient cause for avoiding
the contract may consist in duress or menace; either in actual compulsion or

the threat of it. In modern books the term is used to include both species.

It is said there must be some threat of life or member, or of imprisonment,
or some imprisonment or beating itself Threatening to destroy or detain,

or actual detaining property does not amount to duress. Shepp. T(mch., 61

Pollock on Cont. 587. In general the party exercising the duress is bound,
and the other has his election whether to abide by the contract or not. See
Veach ?'. Thompson, 15 Iowa, 380; Clark r: Pease, 41 N. H. 414; Loomis r.

Ruck, 5G N. Y. 462.

Such a contract may be absolutely void if the party is under actual phys-
ical constraint, as if his. hand be forcibly guided to sign his name; or per-
haps if he were so prostrated by fear as not to know what he was doing; but
this would be, not because his consent was not free, but because there was
no consent at all. Savigny Syst. 3, 109. Rut Matthews r. Baxter, L. R. 8
Ex. 132, is against this. When a contract is absolutely void for duress, there
is not, according to the following cases, decided in our own courts, even an
imperlect consent, ])eause the entire lack of any yielding of the will evi-

dently leaves the formal contracting simply null. Singer Manf. Co. r. Raw-
son, 50 Iowa, 634; Nevada Bank v. Brvan, 62 Iowa, 42: Loomis r. Ruck, 56
N. Y. 462.

The unlawful detention of personal property, or the threat to take it away.

37 VOL. II. KENT. 577



* 454 OF PKRSONAL PR'^PERTY. [Part V.

if obtained by misrepresentation or concealment, or be founded

in mistake as to the subject matter of the contract. But the dis-

tinctions under this head will be considered at large in a subse-

quent part of the lecture.

J I. The lex loci as to contracts.

Questions have frequently arisen on the effect to be gfiven to

foreign laws, when brought into view in discussions concerning

personal rights and contracts. The inquiry is, how are contracts

made abroad to be construed, and in what manner, and to what

extent, are they to be enforced and discharged, when the law of

the country in which they were made, and the law of the country

in which performance is sought, are in collision. The

[ * 454 ] subject lorms a secondary branch of the *law of nations;

and the rules by which such questions are governed, are

founded on the principles of general jurisprudence, and are in-

corporated into the code of national law in all civilized countries.

The principal events which produce a conflict in respect to per-

sonal rights and the distribution of property, between the laws

of the country where the judicial discussions arise, and the laws

of the place of the party's domicil, are, marriage, death, bank-

ruptcy, and the application of remedies. We have already ad-

verted to the subject, (though necessarily in the brief manner

which the nature of the present undertaking required,) in respect

to the effect of foreign suits and judgments (a); and in respect

to marriage (6), divorce (c), infancy (d), assignments in bank-

ruptcy (e), the discharge of insolvent debtors (/), and the dis-

tribution of intestates' estates [g). A further view of the doctrine

(,«) Supra, p. 118. (6) Supra, p. 91, 183, 184. (c) Stipra, p. 10«— 118.

\d) Supra, p. 233. {e) Supra, p. 404—408. (/) Supra, p. 392. 393.

(g) Supra, p. 67, 428—434. Those universal personal qualities, which the
laws of all civilized nations consider as essentially affectinjj; the capacity to

contract, as majority and minority, marriage or single, sane or lunatieal. &e.,

are regulated by the lex domicilii^ and travel with parties wherever they go,

as see pod, p. 456.

unlawfully, although made under the forma of law. while it may not have
the effect ot duress, is deemed so fiira compulsion that money paid to retain it

or regain possession maybe recovered as not ])arted with voluntarily. Chase
r. Dwinall, 7 Greenl. 134; People v. Vixher, 9 Cal, 365; SartwcU v. Horton,
28 Vt. 370; Harvey v. Olney, 42 111. 366; Litterrade r. Kaiser, 15 La. An.
296; Dakota v. Parker, 7 Minn. 267; Maxwell v. Griswold, 10 Ifow. (U. S.)

242; Hendy v. Soule, Dready, 400. •

Money paid to get control of goods lawfully attached on a just demand
I'annot "be reclaimed. Kohler v. Wells, 26 Cal. 606; McMillan v, Vischer,

14 Cal. .232; Dickerman v. Lord, 21 Iowa, 338.
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will be usofiil, and cannot fail to be interostingk to the student, in

its application to contracts at large; for questions arising on the

ex-territorial operation of statutes, usages, and judicial decisions,

are becoming frequent and delicate topics of discussion in our

American law.

A contract, valid by the law of the place where it is made, is,

generally speaking, valid every where jitre gentium, and by tacit

assent. The lex loci contractus controls the nature, construction,

and validity of the contract; and on this broad foundation the

law of contracts, founded on necessity and commercial conven-

ience, is said to have been originally established (a)." If the

rule were otherwise, the citizens of one country could not

safely contract, or carry on commerce, in the territories of

another. The necessary intercourse of mankind requires

* that the acts of parties, valid where made, should be [
* 455

]

recognized in other countries, provided they be not con-

trary to good morals, nor repugnant to the policy and positive

institutions of the state (6).

The doctrine of the lex loci is replete with subtle distinctions

and embarrassing questions which have exercised the skill and

learning of the earlier and most distinguished civilians of the

Italian, French, Dutch and German schools, in their discussions

on highly important topics of international law (c). These topics

[a) Ec hoc jure, geniium omnes pene contrnctu.% inirodnctl sunt—usu exigenie et

hnmanis necessifatUrns. Inst. 1, 2, 2. Parclessus, Droit Commerciaf, tome v. p.

1482. Trasher??. Everhart, 3 GUI. & Johns. 234. Pickering r. Fisk, 6 Ver-

mont Rep. 102. Story''H Com. on the Conflict of Laws. p. 201, 202. Eectores imperi-

ornm id comiter agnnt utjura cujnsque pnpuli intra terminos ejus exercita, tene-

ant uhique suam vim, quafenus nihil potestati aut juri aUerius imperantis ejusque

eii ium prxjudicaiur. Huher, De Conflictu Legum, tit. 3, sec. 2.

(/>) This principle of public law, saysToullier, {Droit. Civil, tomex. art. 80,

n..) is well explained and enforced by M. Bayard, in the Noiirelle Collection

de Jurisprudence, toiiie ix. 759: and which he undertook in conjunction with
M. Camus. /

(c) Among the hosts of jurists who have displayed their research and
acuteness on these subjects, the most pre-eminent are, Dumoulin, D'Argentre,
Burgundus, Kodenburgh, P. & J. Voet, Boullenois, Bouheir and Huberits;
and their respective doctrines, pretensions, and merits, were critically and
ably examined by Mr. Livermore, of New Orleans, in his Dissertation on
Personal and. Real Statutes, published in 1829—a work which is very credita-

ble to his learning and vigorous S]iirit of inquiry. A curious fact is men-
tioned by Mr. Robertson, in his Treatise on the Law of Personal Succession,

^ If the contrary does not appear, the place of making of a contract is

presumedly that of its performance, by the law whereof it is to be inter-

preted and its eflect defined. Benners v. Clemens, 8 P. F. Sm. 24: Hvatt v.

Bank of Ky., 8 Bush. 193; Cook r. MotTat, 5 How. (U. S.) 295; Milwaukee
R. W. V. Smith, 74 VI. 197; Oregon Trust Co. v. Rathbun, 5 Saw. 32; U. S.

Bank v. Donnelly, 8 Peters, 361.
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were almost unknown in the English courts, prior to the time of

Lord Hardwicke and Lord Mansfield; and the English lawyers

seem generally to have been strangers to the discussions on for

eign law by the celebtated jurists in continental Europe. When
the subject was introduced into Westminster Hall, the only work

which attracted attention, was the tract in Huber, entitled De

Confiictu Legum, and which formed only a brief chapter in his

voluminous Prelections on the Roman law; and yet it appears

that the very great diversity of laws and usages in the cities, pro-

vinces and states of Germany, Holland and France, had produced

far more laborious investigations on the subject (a). In

[ *456 ] the works of the civilians on * the continent of Europe,

the application of the law of domicil or the lex loci on

the one hand, and the lex fori or rei sitoi on the other, is made to

depend on the distinction between real and personal statutes.

According to the understanding of an American lawyer, a statute

means an express act of the legislature of the country; but the

jurists educated in the schools of the civil law, apply the term

statute to any particular municipal law or usage, though resting

for its authority on judicial decisions or the practice of nations.

A personal statute is a law, ordinance, regulation or custom, the

disposition of which affects the person, and clothes him with a

capacity or incapacity, which he does not change with every

change of abode; but which, upon principles of justice and policy,

he is assumed to carry with him wherever he goes. A real sta-

tute affects things as used in contradistinction to persons; and

their operation is necessarily confined within territorial limits, or

He says, that of the ninety-one continental writers on the subject of the

Conflict of Lawn, quoted or referred to by the American jurists, Livermore
and Story, a large proportion of thera was not to be found in the public law
libraries in London, but all of them, except six, were to be met with in that
admirable repertory of books of law, the library of the faculty of advocates
in Edinburgh. Mr. Livermore, while a practicing lawyer in New Orleans,

kad collected from continental Europe, most of those rare works as part of
his valuable law library, and which library he bequeathed by will to Har-
vard University in Massachusetts.

(a) The foreign treatises of most interest on the doctrine of the Irx loci,

in addition to that of Huber, are understood to be Kodenburgh's Tractatun

de Jure quod Oritur ex Stafnforum Diversitate, P. Voet's De Slatutia Eorunique
concursu, Hertiua' De Colfisioue Lcf/um, and G. G. Titins' De Confiictu Legum.
Mr. Henry published at London, 1823, a Treatine on Foreign Law, and par-

ticularly on the difference hetween personal and real statutes, and its effect on for-

eign judgments and contracts, marriages and wills. In that treatise he shows
himself to a ma.ster of the foreign works on the subject; and he bestows par-

ticular commendation on the treatise of Rodeuburgh.
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ad locum rei sitce (a). According to this distinction, laws regu-

lating the marriage and nuptial contracts, divorce, the period of

infancy, and the disposition of personal property, are personal

statutes; while laws regulating the descent, transmission and

disposition of real property, and the nature, extent and limita-

tion of civil remedies, are real statutes. But the

* difficulty with the civilians has been to draw a clear, [
* 457 ]

precise, and practical line of distinction, and one worthy

of insertion in the code of international jurisprudence, between

real and personal statutes; and many of their discussions are

involved in perplexity and confusion. Merlin arrives at the most

definite and intelligible result. In his view of the subject, the

laws which regulate the condition, capacity or incapacity of per-

sons, are personal statutes; and those which regulate the quality,

transmission, and disposition of property, are real statutes. The

test by which they may be distinguished, consist in the circum-

stance, that if the principal, direct, and immediate object of the

law, be to regulate the condition of the person, the statute is per-

sonal, whatever may be the remote consequences of that condition

upon property. But if the principal, direct, and immediate ob-

ject of the law be to regulate the quality, nature, and disposition

of property, the statute is real, whatever may be its ulterior effects

in respect to the person (6).

The doctrine in question may be considered, 1. In its applica-

tion to the obligation and construction of contracts; 2. In its ap-

plication to the remedy.

(1.) There is no doubt of the truth of the general proposition,

that the laws of a country have no binding force beyond its

territorial limits; and their authority is admitted in other states,

not ex propria vigore, but ex comitate ; or, in the language of

Huberus, quateniis sine prcejudicio indulgentium fieri potest.

(a) Mr. Henry and Mr. I.ivermore, have become so completely initiated in
the learning of the Roman civil law, as to use the terms real and personal
statutes, as lamiliarly as an English lawyer would the words real and personal
property. I beg leave, howerever, to protest against the introduction into
our American jurisprudence, of such a perversion of the word statute so
long as we can find other and more appropriate terms to distinguish foreign
from domestic law, or the law of the domicil from the law of the territory,

{h) Repertoire de Jurisprndenee tit. Autorimiion Maritale, sec. 10. The
writers on the civil law frequently speak of the status of the person, by
which they mean only his civil condition, quality or capacity. Status est

(juulitas, eujus ratione hoinines diverso jure utuntur. So, again, Persona est

Iiotno, cum statu quodam consideiatus. Heinec. Elem. Jur. C. torn. 5, 1. 3, 76.
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Every independent community will jndge for itself, how far the

comltas inter communitates is to be permitted to interfere with

its domestic interests and policy. There are, however, certain

general rules in respect to the admission of the lex loci contractus,

which have been illustrated by jurists, and recognized in judicial

decisions, and to which we may confidently appeal, as being of

commanding influence in the consideration of the subject. Thus, it

may be laid down as the settled doctrine of public law,

[
* 458 ] that personal *contracts are to have the same validity, in-

terpretation, and obligatory force in every other country,

which they have in the country where they were made {a).^^ The

admission of this principle is requisite to the safe intercourse of the

commercial world, and to the due preservation of public and private

confidence; and it is of very general reception among nations.

Parties are presumed to contract in reference to the laws of the

country in which the contract is made; and it is a maxim, that locus

contractus regit actum, unless the intention of the parties to the

contrary be clearly, shown. The rule stated in Huber relative

to contracts made in one country, and put in suit in the courts of

another, is the true rule, and one which the courts follow, viz:

the interpretation of the contract is to be governed by the law

of the country where the contract was made; but the mode of

Buing, and the time of suing, must be governed by the law of the

country where the action is brought (6). It is, however, a neces-

sary exception to the universality of the rule, that no people are

bound or ought to enforce, or hold valid in their courts of justice,

any contract which is injurious to their public rights, or ofPends

their morals, or contravenes their policy, or violates a public

(rt) Bank of the United States v. Donnally, 8 Petem' U. S. Rep. 361. Wat-
son V. Orr, 3 Dcv. N. C. Rep. 161. See, also, infra, note h. If, therelore,

under a foreign marriage contract, the hnsband wonld be entitled to prop-

erty accrued to the wife during coverture, the English courts will enforce it,

without raising an equity for a settlement in favour of the wife. An-
i^utlwT V. Adair, 2 Mulne & Keen. 573. Dues v. Smith, Jacob's R. 544, S. I*.

Matrimonial rights as l)etween husband and wife, are determined by the

law of their domicil. Garnier v. Foydras, V*> Louis. R. 177. And as a gen-
eral rule personal property f)Uows the law of the domicil of the owner, and
real property the law of the focus rei sitiv. Vide, supra, p. 4*25). liut every
state may impress upon all property within its territory any character which
it may deem expedient. Stori/\H Conflict of Laivs, sec. 447. Thus, in Louis-

iana, slaves were declared to be immoveable property, or real estate, incou-
temi>lation of law. Louis. Dig. 1808, b. 2. c. 2, art. 19.

{f)) Huh. De Conflictu Legum, sec. 7. De la Vega v. Vianna, 1 B. <& Adolp/i.

284. Trimbey v. Vignier, 1 Biny. N. C. Rep. 151.

*°See eases note 9, ante.
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law (a). It is a consequence of the admission of the lex loci,

that contracts, void by the law of the laud where they are made,

are void in every other country (6). So, also, the personal i in-

competency of individuals to contract, as in the case of infancy,

and the general capacity of parties to contract, depend as a gen-

eral rule, upon the law of the place of the contract (c). T\n>

incompetency of a married woman to contract is considered by the

civilians to depend upon the law of the place of the marriage (d)

Upon the doctrine of the lex loci, nuptial contracts,

* valid by the law of the place where made, will be re- [ *ih\)
j

cognized and enforced by the courts of other countries,

in proper cases (e); and as personal qualities and civil relation.s

(n) Huh. Pr.r.lec. Jar. Uv. tome ii. b. 1, tit. 3. De Conflictu Legum. I'oel

Of] FdiuL lib. 5, tit. 1 sec. 51. Einerig des Aas. ch. 4, sec. 8, vol. i. p. Vl:l.

Kame'x Friiiciplcn of Equity, b. 3, ch. 8, sec. 4. Van Reimsdyke v. Kane, 1

(inll. Rep. 371. Harvey r. Richards, 1 3Iason\<i Rep. 381. Le Roy ?'. Crown-
insliiehl, 2 Ibid. 151. Greenwood r. Curtis, 6 Mass. Rep. 358. Brown v.

Richardson, 13 JTarfia\s Louit<. Rip. 202. Bltmchard v. Russell, 13 Ma^s. Rep.

1. Prentice r. Savage, Ibid. 2(5. Lodge r. Phelps, 1 Johns. Cas. 139. Saul r
His Creditors, 17 Martians Louis. Rep. 5( 9. Story's Comm. on the Cunfiici of

Lnxm, pp. 203—215. In this work of Mr. Justice Story, the exceptions in the

text are stated and discussed, and the authorities in support of them col-

lected. In New Jersey, it was held, in Varnuni /;. Camp. 1 Green's Rep. 32(i.

that an assignment of personal property by an insolvent debtor, made at

New York, in trust to pay creditors, and giving preferences, though good in

New York, was void as to personal property in New Jersey, because their

statute law prohibited preferences in that case. The lex rei sitae, even as to

personal property, prevailed by force of the statute over the lex loci. The
exercise of comity in admitting or restraining the application of the lex loci,

must unavoidably rest in sound judicial discretion dictated by the circum-

stances of the case. Parker, Ch. J., in Blanchard v. Russell, 13 3Iass. R. (>.

Slori/'s Coiifiict of Laws, 29. Shaw, Ch. J., in Commonwealth v. Aves.

August, 1836.

(b) Boullenois, tome 1, tit. 2, c. 3, p. 491. Alves v. Hodgson, 7 Term Rep.

241. Desebats v. Berquier, 1 Binney'sRep. 33G. Houghton v. Page, 2 N. H.
Rep. 42. Story's Comm. on the Conflict of Laus. 203.

(c) Male V. Roberts, 3 Esp. N. P. Rep. 16;]. Ex parte Lewis. 1 Vesey, 297,

Henry on Foreign Law, 96. Saul v. His Creditors, \1 Martin's Louis. Rep. 596,

598. Story on the Conflict of Laws, p. 97, Pickering v. Fisk, G Vermont Rep.

102. In the case of Polydore r. Prince, Ware's Rep. 402, it was held, after

a lull consideration of the law both at home and abroad, and of the prin-

ciples of general jurisprudence which belong to the question, that civil in-

capacities and disqnalilications by which a person is alfected by the law of

his domicil, are regarded in other countries as to acts done or riglits acquired

in the place of his domicil; but not as to acts done or rights acquired within

another jurisdiction, where no such disqualifications are acknowledged. On
this doctrine it was held, that the libellant, who was a slave by the law of

his domicil, might sue in his own name, in Maine where slavery was not

allowed, for a personal tort committed in an American vessel, on the high
seas, and within the cognizance of the district court.

id) Henry on Foreign Law, 'M, 50, cites the opinion of Grotius, in a case

submitte<l t^) him to that effect.

(() Fcaubert v. Turst, Free. inCh. 207. 1 Bro. P. C. 38. 1 Rob. App. Ca,
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of a universal nature, such as infancy and coverture, are fixed by

the law of the domicil, it becomes the interest of all nations

mutually to respect and sustain that law (a).

The lex loci operates not only in respect to the nature, obliga-

tion and construction of contracts, and the formalities and

authentications requisite to the valid execution of them, but also

as to their discharge. It is a general rule, that whatever con-

4, S. C. Freemoult v. Dedire, 1 P. W)m. 429. Becouche v. Savetier, 3
Johns. Ch. Rep 190. Huberus' Be Conflidu Legum, lib. 3. sec. 9. Siorj/^s Covtm.

0)1 (he Conflict of Laws, 132, 134. Anstruther v. Adair, 2 B[ylnc<& Keene, 513.

Schrimshire v. Schrimsiiire, 2 Hogg. Cons. R. 407. Lord Eldon's opinion in

Lashley v. Hoy, cited in Robertson on Personal Succession, App. p. 427, 4'J8.

But if A. and B., domiciled in Louisiana, elope to the state of Mississippi and
marry, and shortly thereafter return, the conjugal rights under the marriage,
are held to be according to the law of domicil, as the law of the land wouhl
otherwise be fraudulently evaded; and it was not, in such a case, the inten-

tion, of the parties to shift their domicil. Le Breton v. Nouchet, 3 Mart'ui's

Louis. Rep. 60. See, also. Huh. De Confticfn Legum, sec. 10. Nor can a con-

tract of marriage, entered into in Louisiana, provide that the rights of the
parties shall be according to the provisions of any foreign specified law.

Bourcier \\ Lanuse, 3 Martin s Louis. Rep. 581. If, however, the parties

agree, previously to their marriage, upon a place of residence after it, and
actually settle there, it becomes the place of their matrimonial domicil, and
the marital rights of the husband to the wife's property, are determined
b}"^ the law of that domicil. Kneeland v. Ensley, 1 Meig''s Tenn. R. 620.

(rt) Mr. Justice Story, in treating of the capacity of persons, in his Com-
mentaries on the Conflict of Imws, ch. iv., has thoroughly examined the con-

flicting opinions and infinite distinctions with which the host of civilians

of continental Europe have overwhelmed and perplexed the subject; and
he has deduced the following rules, as best established in the jurisprudence

of England and America, viz: (1.) The capacity, state and condition of per-

sons, according to the law of their domicil, will generally be regarded as

to acts done, rights acquired, and contracts made in the place of their

domicil. (2) That as to acts done, and rights acquired, and contracts made
in other countries, the law of the country where they are done, acquired,

or made will generally govern, in respect to the capacity, state and con-

dition of persons. And therefore in regard to questions concerning infancy,

competency to marry, incapacities incident to coverture, guardianship, and
other personal qualities and disabilities, the law of the dt)micil of birth, or

other fixed domicil, is not generally to govern, but the lex loci contractus ant

actus. (3.) Personal disqualifications arising from customary or ])Ositive

law, and of a penal nature, are territorial, and not generally reganled in

other countries, where the like disqualifications do not exist. Slorij's Comm.

pp. 96, 97, 98. On this subject of the capacity of persons to contract, the

continental jurists generally adopt the law of the domicil, and the Eng-
lish common law, the lev loci contractus. Burge, in his ('omm. on Colonial

and Foreign Laws, vol. i. 244—260, cites largely from the continental civil-

ians, to show that the wife's rights, capacities, and disabilities, under the;

contract of marriage, are determined by the law of the husband's domicil.

when the marriage took place. This is Ihe law in thiscountry, if the parties

had not in view at the time, another place of residence. If the husband
and wife havedilTeront domicils at the time of the marriage, the law of the

husband's domicil governs tin; marital rights, and if neither party have any
determinate domicil at the time, the lev loci contractua governs. Kneeland v.

Ensley, 1 Mcig's, 620.
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stitiites a good defence, by the law of the place "where the con-

tract is made, or is to be performed, is equally good in every

other place where the question may be litigated. Upon this

principle, the discharge of a debtor under the bankrupt or insol-

vent laws of the country where the contract was made, and in

oases free from partiality and injustice, is a good discharge in

every other country, and pleadable in bar. The same law which

creates the charge, is to be regarded when it operates in dis-

charge of the contract (a).

But if a contract be made under one government, and is to be

performed under another, and the parties had in view the laws

of such other country in reference to the execution of the con-

tract, the general rule is, that the contract, in respect to its con-

struction and force, is to be governed by the law of the country

or state in which it is to be executed (6)." This exception to the

application of the lex loci is more embarrassed than any other

(a) BuUantine r. Gonlding. 1 Cooke's B. L. 347, 1st ed. 'Potter v. Brown
r> EaM's Rep. 124. Van Kangh v. Van Arsdaln, 3 Cable's Rep. 154. Smith
V. iSniith, 2 Johns. Rep. 225. Hicks v. Brown, 12 Johns. Rep. 142. Blan-
c'hard o. Ivussell, 13 3Inss. Rep. 1. Bradford v. Farrand, Ibid. 18. Prentiss

r. Savage, Ibid. 20. Van Reimsdyke v. Kane, 1 G(dl. Rep. 371. "Le Roy
V. Crowninsliield, 2 3I(ison's Rep. 151. Green v. Sarmeinto, 1 Peters^ U. S.

Rep. 74. Slori/ on the Conflict of Laws, 272, 289. See, also, supra, p. 393. All

the Ibreign jurists agree, that every contract must conform to the formalities

and solemnities re(]uired by the lex loci, in respect to their valid execution
;

and the like doctrine is recognized in Alves r. Hodgson, 7 Term Rep. 241.

Clegg r. Levy, 3 Campb. Rep. 166. Vidal v. Thompson, 11 Jlartin^s Louis.

Rep. 23. Depau c. Humphreys, 20 Ibid. 1, 22 ; but a contrary rule was de-
clared in Wynne v. Jackson, 2 RusseWs Rep. 351, and James v. Catherwood,
3 Dowl. tC- Ri). 190. Mr. Justice Story adds the weight of his opinion to the
rule llrst mentioned. Comm. on the Conflict of Laws, 215—219.

{!)) Hub. de Conflictu Leyum, sec. 10. Voet ad Fand. 4, 1, 29. Lord Mans-
lield, in Robinson v. Bland, 2 Burr Rep. 1077. Dig. 42, 5. Ibid. 44, 7, 21.

Storjfs Comm. on the Conflict of Law.% 233, 234. Baldwin, J., in Strother v.

Lui-as, 12 Peters, 436, 437. Andrews v. Pond, 13 Peters, 65. Le Brett)u r.

Miles, N. Y. Couit of Chancery, April, 1840. The principle was applied, in

this last case, to an ante-nuptial contract, made in reference to another
country, as the future domicil of the parties. Prentiss v. Savage, 13 Mass.
Hep. 23. Thompson v. Ketcham, 8 Johnson, 189. Cox & Dick r. United
States, 6 Peters, 172, Fanning v. Consequa, 17 Johnson, 511. If A., in

America, orders goods from England, and the English merchant executes the
order, the contract is governed by the law of England, for'the contract is

there consummated. Casaregis^ bis. 179. Whiston v. Stodder, 8 Martin''s

Louis. Rep. 93.

" The interpretation and et^ect of a contract, are determined by the law
of the State or country wherein at the time of its making the parties intended
it to be performed, as evidenced by its terms, its nature, the surroundings,
or anything else possible to be shown. Sherman /;. Gussett, 4. Gilman, 521;
Goddiu V. Shipley, 7 B. Mont. 575; Dorsey v. Hardesty, 9 Mo. 157; Hollo-
mon" V. Hollomon. 12 La. An. 607; Brown v. R. R., 2 Norris (Pa.), 316,
Bell V. Breneu, 1 How. (N. S.) 169.
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branch of the subject, by distinctions and jarring decisions ; and

the notice of a few of them may be instructive, and serve to give

some precision to the doctrine. Thus, the days of grace

[ *460 ] allowed upon bills of exchange are to be computed * ac-

cording to the usage of the place in which they are to

be paid, and not of the place in which they were drawn, for that

is presumed to have been the intention of the parties (a)
;

whereas, by the general understanding, and course of decisions

and practice, the drawer or endorser, upon the return of a for-

eign bill under protest, pays the damages allowed by the law of

the place where the bill was drawn or endorsed (6). If interest be

not stipulated in the contract, and the money be payable at a

given time, in a different territory, and there be default in pay-

ment, the law of the place of paympnt regulates the allowance of

interest, for the default arises there. The drawer may, con-

sequently, be liable to one rate of damages, and the endorser

to another, if he endorses at a different place ; for every endorse-

ment is a new contract (c). If, however, the rate of interest be

specified in the contract, and it be according to the law of the

place where the contract was made, though that rate be higher

than is lawful by the law of the place where payment was to be

made, the specified rate of interest at the place of the contract

has been allowed by the courts of justice in that place, for that is

part of the substance of the contract (d). The general doctrine

{a) Videl v. Thompson, 1 1 3I(trtin's Louis. Rep. 23. Bank of "Washington
V. Triplett, 1 Pe.iera' U. S. Rep. 25.

(/>) Hendricks?;. Franklin, 4 Johni^. Rep. 119. Graves 7-. Dash, 12 Ihid. 17.

Slocuin ''. Pomeroy, 6 CrancWs Rep. 221. Hazlehurstr. Kean, 4 Veates' Rep.

19. Foihier's Oblig. n. 171.

(c) Cham pant v. Lord Ranelagh, Free, in Ch. 128 Fanning v. Consequa,
17 Johns. Rep. 511. Henry on Foreign Law., 53. Slorj/ on the Conflict of Laws.

p. 201, 262. It may belaid down as a general rule, that negotiable paper of
every kind is construed and governed, as to the obligation ot the drawer or

maker, by the law of the country where it was drawn or made ; and as to that

of the acceptor, by the law ot the country where he accepts ; and as to that

of the endorsers, by the law of the country in which th(i paper was endorsed.

Potter V. Brown, 5 EasVs Rep. 121. Dela Chaumette v. Bank of E., 9 B. d-

Cress. 208. 2 Bell\s Comm. 692, 693. Slocum v. Pomeroy, 6 Craneh's Rep.

221. Ory r. Winter, 16 Martinis Louis. Rep. 277. Blanchard v. Kussell, 13

Mass. Rep. 1. Sherrill ?.". ]Ioi)kins, 1 Cowen's Rep. 10:J. »S'/ory',s Comm. 237,

284—289,298. lioyce v. p:d wards, 4 Fetcr-n' U. S. Rep. 111. Ayman r.

Sheldon, 12 IVendclVs Rep. 439. Gaston J., in Ifatcher v. M'Moriuc', 4 Dee.

N. a Rep. 124.

(rf) I)epau V. Humphreys, 20 Martinis Louis. Rep. 1 The decision in this

j'-ase is accompanied with a full di.scussion of the authorities in the English
and American law, and of the opinicmsof the European continental civilians.

The law of this case liaa been critically examined by Mr. Justice ytory, {Comm.
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is, that the law of the place where the contract is made, is to de-

termine the rate of interest, when the contract specitically gives

interest; and this will be the case, though the loan bo secured by

a mortgage on lands in another state, unless there be circum-

stances to show that the parties had in view the laws of the lat-

ter place in respect to interest (a). When that is the case,

the rate of interest *the place of payment is to govern (6). [ * 46). ]

According to the case of Thompson v. Powles (c), it is

now the received doctrine at Westminster Hall, that the rate of

interest on loans was to be governed by the law of the place where

the money was to be used or paid, or to which the loan had refer-

ence; and that a contract made in London to pay in America, at

on the Conflict of Laws, 248, 254,) and he does not think that the foreign

jurists bear out the case. See below, note c, the result of the authorities

there referred to.

(a) De Wolf v. Johnson, 10 \V7ieaton, 367, S(ori/\s Comni. on the Conflict of
Law.% Y>.

2'>id, 242. 2 14. The place or country in which a bill of exchange is

accepted is considered the Iocuh contractus, as regards the acceptor. P. Voct.

dc stat. sec. 9, 1. 2, sec. 14. Dela Chaumette v. Bank of England, 9 B. <S^

(Vm. 208, -S'. C. 2 B. <& Adofph. 385.

(6) De Wolf?'. Johnson, 10 Wheaton, 367. Scofield ?;. Day, 20 Johns. Rep. 102.

Quince v. Callender, 1 Dessaus. S. C. Rtp. 160. The authorities are numer-
ous to show the general rule to be, that interest is to be paid according to

the law of the place where the contract is made, unless the payment was to

be made elsewhere, and then it is to be according to the law of the place
where the contract was to be performed. Fanning v. Consequa, 17 Johns. Rep.
511. Boyce v. Edward.s, 4 Pders' U. S. Rep. 111. Scofield i\ Day, 20 John-
son R. 102, Kobinson v. Bland, 2 Burr. Rep. 1078. Quince v. Callender, 1

Dessaus. S. C. Rep. 160. Story^s Comm. on the Conflict of Laws, 241, 243, 246.

In Cliapman r. Koberson, 6 Paige R. 627, the debtor borrowed money in
England, upon a bond and mortgage, executed in New York, on lands in New
York, at the New York rate of interest, and it was held, that the mortgage was
a valid security for the bond, and that the usury law of England was no defence.
Chancellor Walworth fully concurred in the decision of Dcpau v. Humphreys, in
Loui.siana, and held, that if the contract was made in New York upon a mort-
gage here, it was not a violation of tlie English usury law, though the money
was made payable to a creditor in England. The contract was made in New
York, in reference to the laws of New York, and must be governed by them.
New York was the domicil of the debtor. The mortgage gave locality to the
contract, within tlie intentand meaningof theparties, and it must be governed

'

by the tex loci rci silip. Had it been a mere personal contract without any
mortgage, the conclusion might possibly have been otherwise, though I think
the conclusion in the case is, that the English law of usury would not have
been a defence; for in the Louisiana case there was no mortgage. The prin-
ciple now established in Louisiana and New York is, that the place where
the contract was made, determines its validity as to interest, though made
payable in another state or country, where the rate of interest is lower. This
principle has much to recommend it for reasonableness, convenience, and
certainty, ex(!ept in cases where the whole arrangement was evidently and
fraudulently intended as a mere cover for usury.

(c) 2 Simon's Rep. 194. See, also, Harvey li Arcbbald. 1 Ryan d' Mood.
184. Uoslbrd v. Nichols, 1 Paige's Rep. 220.
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a rate of interest exceeding the lawful interest in England, was

not a usurious contract, for the stipulated interest was parcel of

the contract. This is also the law in this country (a), and it ap-

pears to be a liberal relaxation of the rigour of the former rule.

But if the bond, or other security, be taken in England, no higher

rate of interest than English interest can be allowed, though the

debt be secured by a mortgage executed abroad, upon real prop-

erty abroad, and the bond and mortgage specify the foreign rate

of interest. The courts considered, that if the rule was other-

wise, it would contravene the policy of the law, and sap the

foundations of the statute of usury (6). But on this subject of

conflicting laws, it may be generally observed that there is a stub-

born principle of jurisprudence, that will often intervene, and act

with controlling efficacy. This principle is, that when the lex

loci contractus and the lex fori, as to conflicting rights acquired

in each, come in direct collision, the comity of nations must yield

to the positive law of the land. In tali conflictu magis est ut jus

nostrum quam jus alienmn servemus (c)?^

(a) Andrews v. Pond, 13 Peters, 65.

(6) The rule turns upon the question of fact, where was payment of the

money under the contract to be made. Stapleton v. Conway, 1 Vesey, 428. I>

Atk. Rep. 727, S. C. Connor v. Earl Bellamont, 2 Alk. Rep. 382. Dewar r.

Span, 3 Term Rep. 425. De Wolf v. Johnson, 10 Wheaton, 383. The statute

of 14 Geo. III. allowed securities on lands abroad to reserve foreign interest,

though executed in England: but that statute was taken strictly, and held

not to extend to personal contracts.

(c) Hiiberwi, 1, 3, 11. I.ord Ellenborough, in Potter v. Brown, 5 Easrs
Rep. 131. Saul v. His Creditors, 17 MnrthVs Louis. Rep. 569.

^'^ A bond executed in New York to indemnify one for becoming surety in

a Lousiana suit, takes effect according to the Louisiana law. Pritchard v.

Norton,' 106 U. S. 124 The tribunals of every nation will, where no domes-
tic consideration forbids, give efHect to the rights which litigants have ac-

quired under the laws of other nations. Zipcey ?;. Thompson, 1 Gray, 243;

Diamond Match Co. v. Powers, 51 Mich. 145; Stevens v. Brown, 20 \V. Va.

450; Lewis v. Woodfolk, 2 Baxter, 25; Donovan f. Pitcher, 53 Ala. 411. With
respect to contracts made in one of our states to be fulfilled in another, sub-

ject to ratification in another, they are, when so ratified, to be interpreted

according to the laws of the first state. Golson ?', Ebert, 52 Mo. 260. See
further, Abberger v. Marrin, 102 Mass. 70; Campbell v. Nichols, 33 N. J. L.

(4 Vroom^ 81: Hildreth v. Shephard, 65 Barb. (N. Y. ) 265; Downer r. Chee.se-

borough, 36 Conn. 3U; Drew v. Smith, 59 Me. 393; Gray v. Jackson, 51 N.

H. 9.

If thejcontract relates to movables, it is to be construed according. to the

law of the place where they are made; if it relates to immovables according

to the law of the country wliere they are situate. See Story Confiict of Laws,

383. Warrender v. Warrender, 9 liligh. 127; United States r. Cro.sby, 7*

Cranch, 115; Morris Run Coal Co. v. Barclay Coal Co., 68 Pa. St. 173; Gray r.

Jackson, 51 N. H. 9; Kerr r. Moon, 9 Wheat. 565. With reference to the

question of interest, see Story's Conflict of Laws. ^ 298; 2 Pars. Cont. 5S2 et

seq.; lilanchard v. Kussell, 13 Mass. 1; Schofield r. Day, 20 .Johns. 102; De-
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* (2.) Remedies upon contracts and their incidents [ * 402 ]

are regulated and pursued according to the law of the

place where the action is instituted, and the lex loci has no appli-

cation. Actor sequitur forum rei. This is the rule in all civilized

countries; and it has become part of the jus gentium, (a) The

comity of nations is suffii^iently satisfied, in allowing to foreign-

ers the use of the same remedies, and to the same extent, that

are aiforded to the citizens of the state. Though the person of

the debtor should therefore be exempted from redress by the lex

loci, yet personal arrrest will be permitted, if it be the practice

according to the lex fori. If a party be discharged from impris-

onment only, he remains liable to arrest for the same debt in an-

other state; for imprisonment relates only to the remedy, which

forms no part of the contract (6). In his quce respiciunt litis

decisionem, servanda est consuetudoloci contractus. At in his

quce respiciunt litis ordinationem^ attenditur consuetudo loci ubi

causd agititr (c). Upon the principle that the time of limita-

{a) Bank of United States r. Donally, 8 Peterf^' U. 8. Rep. 361. Trasher
r. Everliart, o Gill & Johns. 234. The authorities, both foreign and domes-
tic, for this clearly established doctrine, are collected in Sfori/s Comm. on the

Conflict of Lfnr.% p. 468—473. The doctrines in the text are ably stated and
illustrated in the case of Pickering /'. Fisk, 6 Vermont Rep. 102, where it was
truly observed by Mr. Justice Phelps, in giving the opinion of the court,

that what appropriately belongs to the contract, and what to the remedy,
was not always a question of easy solution.

(ft) Lodge V. Phelps, 1 Johm. Cas. 139. Smith r. Spinolla, 2 Joh7is. Rep.

198. White?-. Canfield, 7 Ibid. 117. Sicard v. Whale, 11 Ibid. 194. Whit-
teraore r. Adams, 2 Cowan's Rep. 626. Hinkley v. Maren, 3 Mason's Rep.

88. Titus V. Hobart, 5 Ibid. 378. Woodbridge o. Wright, 3 Conn. Rep. 523.

Atwater v. Townsend, 4 Ibid. 47. W^ood ?-. Malin, 5 Halsted's Rep. 208. Morris
r. Edes, 11 Martin'' s Louis. Rep. 730. Webster v. Massey, 2 Wash, Cir. Rep.
157. British Linen Co. v. Drummond, 10 Barnw. d Cress. 903. De la Vega
V. Vianna, 1 B. & Adolph. 284. Slonj on the Conflict of Lares, p. 478, 479,

480. Trimby zj. Vignier, 1 Bing. N. C. Rep. 151."

{e)t Ranchin sur Guipape, Qunest. 162, cited in Emerig. Des. Ass. ch. 4,

sec. 8, who .sanctions the distinction, and collects the opinions of tiie foreign

jurists under this branch of the law, with his usual variety and immensity
of erudition. Mr Laussat, in a note to his edition of Fonblanque's Treatise of
Equitji, Phil., 1831, p. 658—671, has also digested and classified the leading
English and American authorities on the subjectof \he lex loci, with accuracy
and ability. As to the extent in which the modes of proof, and the law of
evidence of the lei loci or of the lex fori are carried, the foreign juri.sts hold
different doctrines; and questions under this head are deemed by Mr. Jus-
tice Story to be unsettled and embarrassing. Some maintain, that the lex

fori, and others, that the lex loci contractus must regulate the authenticity

pan V. Humphreys, 2 Mart. 1 La. 1; Braynard ?'. Marshall, 8 Pick. 194;
Cliapman v. Robertson, 6 Paige, 627; Peck v. Mavo, 14 Vt. 33; Holden v.

Trust Co., 100 U. S. 72; Fitch v. Remer, 8 Am. L.Reg. 654; Davis r. Clem-
son, 6 McLean, 622; Second Nationiil Bank v. Smoot. 2 Macarthur, 371.
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tioQ of actions is governed by the lex fori, a plea of the statne of

limitations of the state where the contract is made, is no bar to a

suit brought in a foreign court to enforce the contract; though a

plea of the statute of the state where the suit is brought is a valid

bar, even though brought upon a foreign judgment, provided the

time of the residence of the party brings him within the

[ *463 ] time prescribed by the "statute (a). The period *suffi-

cient to constitute a bar to the litigation of stale de-

mands, is a question of municipal policy and regulation, and one

which belongs to the discretion of every government, consulting

its own interest and convenience. Though the foreign statute of

limitations may have closed upon the demand before the removal

of the party to the new jurisdiction, yet it will be unavailing.

The statute of limitations of the state, in whose courts a suit is

prosecuted, must prevail in all actions (6). To guard, however;

against the inconvenience of sustaining and enforcing stale de-

mands, not yet barred by a residence under the change of domi-

cil, a presumption of payment will be indulged, and may attach

to, and destroy, the right of recovery (c).

In respect to remedies, there are properly speaking three places

of jurisdiction, (1.) Th© place of domicil of the defendant, com-

monly called the forum domicilii; (2.) The place where the thing

in controversy is situate, commonly called the forum, rei sita'

:

(3.) The place where the contract is made or act done, commonly

called the forum rei gestce or forum contractus. Not only real but

and admission of the instrument, and modes of proof. Story^s Comm. on Ihc

Conflict of Laws, p. 52>—.>27.

(n) M'Elmoyle {'. Cohen, 13 Pclers, 312.

(ft) Estes V. Kyle, 1 Mcig''H Teun. R. 34, If the time of prescription in the

country where the parties resides, goes not only to bar the remed\', hut to

render the contract absolutely void, the better opinion is that the debt it-

self will also be held to be extinguished by the lex fori as well as by the lex

loci, coiitrnctus. Story on the Conflict of Laws, 487. Huber v. Steiner, 2 Bing.

N. 8. 211.

(c) Hub. De Conflictu Lrgum, sec. 7. Vocf, ad Pnnd, 44, 3, 12, Lord Kanies'

EguHy, b. 3, ch. 8, sec. 4. Duplein v. De Roven, 2 Vern Rep. 540. Nash r.

Tupi)er, 1 Cniiics' Rep. 402. Huggles v. Keeler, 3 Johna. Rep. 203. IVar-

sall V. Dwight, 2 yl/«.s«. Rej). 84. Hall v. Little, 14 Ibid. 203. Williams v.

Jones, 13 East's Rep. 439. The British Linen Company v. Drumniond. 10 ii.

d' CrcHHW. 903. Decouche v. Savetier, 3 Johns. Ch. Rep. 218. Medbury r.

Hopkins, 3 Conn. Rep. 472. Graves r. Graves, 2 Bibb. Hep. 207. Le Ivoy r.

Crowninshield, 3 il/ason'.s .ffrp. 151. Union Cotton NLanufactory v. Lobdell.

19 Martin's Louis. Hep. 108. Ersk. Institutes, vol. ii. p. 58], sec. 48. Pothier,

in his Trnite (te la Preseripfion, n. 251, and other fiueign jurists, think that

the lex loci, and not the /e.i- /or/, ought t<> govern in this case; but the con-

trary conclusion is too well settled to be now questitmed. Story's Covim. on

the Conflict of Laws, p. 482—487.
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mixed actions, such as trespasses upon real property, are properly

roferrible to the fontm rei sitce (a). But the court of chancery,

having authority to act i7i pernonam, will act indirectly, and under

(jualifications, upon real estate situate in a foreign country, by

reason of this authority over the person, and it will compel him

to give effect to its decrees, by a conveyance, release or otherwise,

respecting such property (b)?^

(rt) Skinner v. East India Company, cited in Cowp. Rep. 168. Doulson v.

Matthews, 4 Term. Rep. 503. Livingston v. Jefferson, 4 llaIVs L. J. 78. Story

on flic Conflict of Laws, 448, 449, 46(5, 407.

{]>) Lord Hardwicke, in Foster v. Vassall, 3 Aik. Rep. 589. 1 Eq. Cas. Ahr.

133. C. Earl ofAthol, 1 Ch. Ca. 221. Archer v. Preston, 1 Eq. Ca. Ahr. 133.

1 Vvrn. 11 S. C. Arglase v. Murchamp, 1 Vcrn. Rep. 75, 135. Earl of Kil-

dare v. Eustace, Il)'ul. 419. Penn v. Lord Baltimore, 1 Vesey, AAA. Lord
Cranstown v. Johnston, 3 Vesey, 182, 183. White v. Hall, 12 Vesey, 323. Lord
Portarlington v. Soulby, 3 Mylne <& Keen, 104. Bunbury v. Bunbury, in

cli an eery, 1839. Massive v. Watts, 6 Cranch, 148, 160. Briggs v. French, 1

8Hmner\<i R. 504. Church of Macon v. Wiley, 2 Hill S. C. Ch. Rep. 580. The
court will sustain a jurisdiction in equity in cases of/m?/f/, trust, ixnd contract,

when the person isduly within their process and jurisdiction, although lands

not within the jurisdiction of the court, might be affected by the decree.

Story on (he Conflict of Laws, p. 454— 157. lb. on Equity Jurisprudence, vol. ii.

48, 49, 185. The court of chancery in New York, in Ward v. Arredondo, 1

Hopkin'^s Rep. 213, and Mead v. Merritt, 2 Paige's Rep. 402. and ]\Iitchell v.

Bunch, 2 lb. 600, and of Virginia, in Farley v. Shippen, Wythe^s Rep. 135,

and Humphrey v. M'Clenachan, 1 Munf. Rep. 501, have declared and en-

forced the same doctrine. If the court had acquired jurisdiction of the per-

son by his being within the state, they will compel him, by attachment, to

do his duty under his contract or trust, and enforce the decree in rem by his

executing a conveyance or otherwise, as justice may require, in respect to

lands abroad. White v. White, 7 Gill <& Johnson, 208. Chancery may like-
'^ Actions may be said, with reference to the question Of jurisdiction, to

be of two kinds: transitory and local. The former being such as might have
occurred anywhere; the latter such as could only occur at the place given.

Transitory actions include libel and slander, assault and battery, trover,

negligence, &c. Boynton v. Boynton, 43 How. Pr. (N. Y.) 380; Watts r.

Thomas, 2 Bibb. 458; Robinson v. Armstrong, 34 Me. 145; Central R. R. Co.

r. Swine, 73 Ga. 651; Atkinson v. Erie R. R. Co., 2 Vroom, 309.

An action of trespass for injuries to land is local, and cannot be tried out

of the jurisdiction where the land is situate. Roach v. Damron, 2 Humph.
425; Champiou v. Doughty. 3 Harrison, 3; Horn v. Rogers, 6 Blackf. 559;

Livingston v. Jefferson, 1 Brock. 203j Watts v. Kenney, 23 Wend. 484.

In a transitory action for tort, it is well settled that an action maybe had
where such tort is committed, not only beyond thi^ jurisdiction of the court

where the suit is brought but within that of another state or country, and
though one or both parties maybe aliens. Barrill v. Benjamin, 15 Mass.

355; Smith v. Bull, 17 Wend. 325. Even on the high seas. Hallett v. Rovion,

14 Johns (N. Y.) 273; 16 /(/. 327; Percival v. Hicky, 18 M. 257; Johnson r.

Dal ton, 5 Cow. 543.

Equity cannot bind foreign lands by its decrees, yet it can act m persotiam

against the conscience of a party as in cases of fraud, trust or contract affect-

ing such land. De Klyn v. Watkins, 3 Sand f. Ch. 185; Vaughn r. Barclay,

6 Whart. 392. It will decree specific performance of contnicts relating to

foreign lands. Newton v. Bronson, 13 N. Y. 587; Olney v. Eaton, 66 Mo.
564; Baldwin v. Talmadge, 39 Supr. Crt. (N. Y.) 400. See further hereon

the case of Mostyn v. Fabrigas, 1 Sm. L. C. in C. L.
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III. Of the consideration.

It is essential to the validity of a contract, that it be founded

on a sufficient consideration. There must bo something given in

exchange, something that is mutual, or something which is the

inducement to the contract, and it must be a thing which is law

fal, and competent in value to sustain the assumption. A con-

tract without a consideration is a nudum pactum, and not bind-

ing in law, though it may be in point of conscience; and this

maxim of the common law was taken from the civil law, in which

the doctrine of consideration is treated with an air of

scholastic subtlety (a).'* * Whether the agreement be [ * 464
]

verbal or in writing, it is still a nude pact, and will not

wise, in the exercise of its jurisdiction in personam, and when the ends of
justice require it, enjoin a party from proceeding in a suit in any court in

any other country. See supra, p. 124. But this exercise of power has been
declared, as we have already seen (see vol. i, 409, 411), not to extend to the
federal courts in respect, to the state courts, nor to the state courts in respect
to the federal courts. This is founded on the nature of our federal govern-
ment, and on indispensable principles of policy.

Mr. Justice Story, in his excellent Commentaries on the Conflict of Laws, has
reviewed and discussed the extensive and complicated subject of the lex loci

in all its relations 'and incidents, -with his usual exhausting research and
sound critical sagacity. He has brought to bear upon the subject, and to

enlighten it, an immense fund of foreign learning, and there is no treatise

extant on the subject of the conflict of laws, so accurate, full and complete.
There was no one head of the law that stood so greatly in need of such an
effort. The doctrines under that head are more interesting than any otl^er,

with tlie exception, always, of the constitutional doctrines of the govern-
ment of the United States; and they are more constant in their application,
considering that the Union is composed of twenty-six state jurisdictions,

dictating and administering independently their own municipal laws. It

was impossible, in this briet section, to do more than.state the leading prin-
ciples of the doctrine, and this I have endeavoured to do with the lights af-

forded me by a thorough examination of the treatise alluded to, and of all

authorities, foreign and domestic, applicable to the subject, and within my
power to examine.

(a) Dig. lib. 2, tit. 14, ch. 7, sec. 4, Id. 19, 5, 5. Though a sale without
" Ex nudo paoto non oritur actio. The following desciiption of Considera-

tion was given in England by the Exchequer Chamber in 1875: "A valuable
C(msideration, in the sense of the law* may consist either in some right, in-

terest, profit, or benefit accruing to the one party, or some forbearance, de-
triment, lo.ss, or responsibility, given, suffered, or undertaken by the other."
Currie v. Misa, L. R. 10 Ex. p*. 102. See, hereon, U. S. v. Linn, If) Peters,

290; Dorwin v. Smith, :55 Vt. 09, Dyer v. McPhee, Col. 174; Underbill r.

Gibson, 2 n. H. 352; Violet r. Patten. 5 Cranch, 142; Hilton v. Southwick,
17 Me. 303; Hartman r. Shaffer, 21 S. M. 312; Royer r. Keystone Bank, 2
Norris, 248; Evans r. Smith, 4 Bin. 369; Ham v. Van Orden, 84 N. Y. 257;
Sands r. Crooke, 40 N. V. 504; Ecker v. McAllister, 54 Md. 362; Little v.

Allen, 56 Texas, 133; Wharton r Anderson, 28 Minn. 301; Rogers r. Stone
Co. 134, Ma.ss. 31; Harman v. Adams, 120 U. S. 363: Snow r.>Tix, 54 Vt.
478; Lydick v. U. K. Co., 17 W. Va. 427; Dawson v. Beal, 68 Ga. 328; Steven-
son r. Rol)ertson, 55 Iowa, 689; Duffiu r. Roberts, 9 III. App. 103; Watkins r.

James, 5 Jones (N. C), 105.
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support an action, if a consideration be wanting. This was finally

settled in England, in the house of lords, in Rann v. Huglu-s (a),

and the rule has been adopted, and prevails extensively, in this

country (6). The rule, that a consideration is necessary to the

validity of a contract, applies to all contracts and agreements not

under seal, with the exception of bills of exchange, and negoti-

able notes, after they have been negotiated and passed into the

hands of an innocent endorsee. The immediate parties to a bill

or note, equally with parties to other contracts, are affected by

the want of consideration; and it is only as to third persons, who

come to the possession of the paper in the usual course of trade,

without notice of the original defect, that the want of a considera-

tion cannot be alleged (c). The rule, with this attending quali-

fication, is well settled in English and American law, and per-

vades the numerous cases with which the books abound. ^^ In

contracts under seal, a consideration is necessarily implied in tho

solemnity of the instrument; and fraud in relation ta part of the

consideration is held to be no defence at law; though fraud ih re-

spect to the execution of the specialty, and going to render it void,

is a good defence (d).

a price was not binding as such by the Roman law, yet it mi«iht, under cir-

cumstances, operate as a donation, if accompanied with delivery. Voet,

Com. ad Fund. IH, 1, 1. D'Orjienoy v. Droz, 13 Loumana R. 382, 389. Sir

William Blackstone, in his Coinmeninrics, vol. ii. p. 444, has borrowed and
explained the distinctions in the Pandects upon the four species of contracts,

of </o ut dcs, do 111 facias, facia ut dcs, nnd facia uf facias. This classification of

contracts embraces all those engagements which relate to the interchange of

commodities, money, or labour, as, 1. Stipulations mutually to give; 2. Stipu-
lation on the one part to give, in consideration of something to be done or

forborne on the other part; 3. Stipulation on the one part to do or forbear, in

consideration of something to be given on the other part; 4. Stipulations

mutuall V to do or fi^rboar to do. Each of them implies a reciprocity of benefit.

(«) 7 Term Rep. 3.30, note. 7 Bro. P. P. 550, S. C.

{b) Burnet v. Bisco, 4 Johns. Rep. 235. Thacher v. Dinsmore, 5 3fass. Rep.

.301, 302. Homer v. Hollenbeck, 2 Day's Rep. 22. Cook v. Bradley, 7 Conn.

Rep. 57. Brown v. Adams, 1 SlewarPs Ala. Rep. 51. Beverleys i\ Holmes,
4 3Iunf. Rep. 95. Parker v. Carter, Ibid. 273.

(f) Bay V. Coddington, 5 Johns. Ch. Rep. 54.

Id) Dale v. Koosevelt. 9 Cowen's Rep. 307. The N. Y. Revised Shifufen, vol.

ii. p. 40G, sec. 77, 78, declare that a seal is only presumptive evidence of a
sufficient consideration, and liable to be rebutted e(iuall3' as if the instru-

ment was not sealed, provided such a defence be nuide by plea or by notice,

under the general issue. This statute provision was an innovation upon the
common law rule. Case*?. Broughton, 11 Wende/fs Rep. 106. It is not to

be understood that a voluntary bond would be enforced, if it be admitted br
'^ The rights of bona fide holders for value are protected at law and in equity

and ngainst such e<|uity will not interfere. Bird«all r. Russell, 2f) N. Y. 220;
Smally. Clark, 51 Cal. 227; Myers v. Hazzard, 4 McCrary, 94; Beckham v.

Wilson, 9 Met. 434.
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[ *465 ] * A valuable consideration is one that is either a bene-

fit to the party promising, or some trouble or prejudice

to the party to whom the promise is made (a). Any damage, or

suspension, or forbearance of a right, will be sufficient to sustain

a promise (&)."^ A mutual promise amounts to a sufficient

consideration, provided the mutual promises be concurrent in

point of time; and in that case the one promise is a good con-

sideration for the other. But if two concurrent acts are stipu-

lated, as delivery by the one party, and payment by the other, no

action can be maintained by either, without showing a perform-

ance, or what is equivalent to a performance, of his part of the

agreement (c). If the consideration be wholly past, and exe-

cuted before the promise be made, it is not sufficient, unless the

consideration arose at the instance or request of the party prom-

ising; and that request must have been expressly made, or be

necessarily implied, from the moral obligation under which the

party was placed; and the consideration must have been bene-

ficial to the one party, or onerous to the other (d). A subsisting

the obligee by pleading or otherwise, that it was executed Avithoiit any con-
sideration. The principle is, that a bond, from the solemnity of the instru-

ment, implies a connideration, and the defendant is estopped by the seal, from
averring a want of it. Wright y. Moore, 1 Ch. Rep. 84. Turner v. Sir George
Binion. Hardresfi, 200. 2 Blacks. Com. 44G. Sedgwick, J., and Parsons, Ch.
J., 2 3fass. R. 162. In Indiana, by statute, [R. Statutes, 1838, p. 4ol,) con-
sideration of specialties and other contracts (conveyances of real estate and
negotiable paper excepted) may be inquired into under special plea, or if

given in evidence on a trial at law.

{a) Jones v. Ashburnham, 4 EasVs Rep. 455. Lent v. Padelford, 10 Mass.
Rep. 236.

(6) Seaman v. Seaman, 12 WendelVs Rejf. 381. Morton v. Burn, 2 Neville

& Perry, 297.

((') If the act or duty to be performed by A., and in consideration of which
B. promises to pay, be such, that it cannot, or from its nature may not be per-

formed before the time fixed for payment by B., then A. may sue for the
money without averring performance. But if the time be fixed for the pay-
ment to be made in consideration of the act. and the act be of such a nature
that it may be done presently, and l)efore the time of payment, then the act
becomes a precedent condition to the payment. Thorpe v. Thor])e, 1 Salk.

171. 1 Lord Raym. 665, S. C. Colonel v. Briggs. 1 Salk. 113. Pardage v.

Cole, 1 Saund. 319. Trimble v. Green, 3 Dana's Ken. R. 356, 357. In this

last case, the distinctions to be drawn from the authorities, are justly and
skilfully taken.

{d) Jenkins v. Tucker, 1 J7. Blacks. Rep. 90. Livingston v. Rogers, 1

Caine's Rep. 584. Comstock v. Smith, 7 Johns. Rep. 87. Hicks v. Burhans,
10 Johns. Rep. 243. Garrett v. Stuart, 1 M'Cord's S. C. Rep. 514. Wing v.

Mill, 1 Barnw. & Aid. 104.
^^ See note 14 ante. An act or forbearance of the one party, present or

promised, is the price for which the promise of the other is bought, and the
promise thus given for value is enforceable. Bixler t*. Heam, 3 P. & W. 282;
Clark V. Kussell, 3 Watts, 213.
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legal obligation to do a thing, is a sufficient consideration for a

promise to do it; but it is a disputed and unsettled point, whether

a moral obligation be, of itself, a sufficient consideration for a

promise, except in those cases in which a prior legal obligation

had once existed. The weight of authority is that it is not suffi-

cient (a).'^ Though the consideration of natural love and aifec-

(a) Smith i'. Ware, 13 Johnson, 257. Edwaixls v. Davis, 16 /rf. 281. Mill*

V. Wyniau, 3 Pick. Rep. 207. Cook v. Bradley, 7 Conn. Itep. 57. The ques-
tion, how I'ar a mere moral obligation was sufficient to raise and support an
assumpsit, is learnedly and clearly stated and discussed, in the note to 3 Boh. <&

Pull. 249, and the note to IG Johns. Rep. 283; and the conclusion to which the
learned editor arrived, seems to have been a<lopted in the cases referred to.

And yet. in one of the cases, (Lee v. Muggeridge, 5 Tnxmt. Rep. 36,) Gibbs,

J., observed, that it could not now^ lie disputed, that wherever there is a moral
obligation to pay a debt, or perform a duty, a promise to pay that debt, or

^' A mere moral obligation arising from a past benefit not conferred at the
request of the defendant is not a goixl consideration. Eastwood v. Kenj'on.
11 Ad. & E. 438, 446; Dodge v. Adams, 19 Pick. 429; Nine v. Starr, Oregon,
49; McElvan v. Sloan, 56 Ga. 208; Ehle v. Judson, 24 Wend. 97; Updyke *?.

Titus, 2 Beasley, 151. See, also, Edwards »'. Nelson, 51 Mich. 121 ; Stebbins
i'. Crawford, 11 Norris (Pa.), 289.

A moral obligation may become legally binding through an express promise,
which, though generally received atone jxiriod in England and the United
States, is now generally repudiated, except in Pennsylvania. Hare on Con-
tracts, 253; Cornell v. Vanartsdalen, 4 Barr, 364; Koscorla v. Thomas, 3 Q.
B. 234. A mere voluntary curtesy Avill uot uphold an assumpsit, but a
curtesy moved by a previous request will. Labor, though unsuccessful, is a
good consideration. Lampleigh v. Brathwait, 1 S. L. C. *67. And damage
to another or suspension or forbearance of his right is a foundation for his
undertaking, and will make it binding, though no actual benefit accrues to
the party undertaking. Pillans v. Van Microp, 3 Burr, 1664; Clark v. Kus-
sel, 3 Watts, 213.

As to whether a past benefit is in any case a good con.sideration for a sub-
secjuent promise, see Snow v. Hix, 54 Vt. 478; Tomlinson r. Smith, 2 Iowa,
39; Loomis v. Newhall, 15 Pick. 159; Young v. Hill, 67 N. Y. 162; Shealey
r. Toole, 56 Ga. 210. H' a thing is done at the requestof the promissor it will
sustain the promise. See Allen v. Woodward, 2 Post. (N. H.) 544; Bishop
on Cont. sec 91; and see Pollock on Couts. "•^170.

Although courts of law will not, in the absence of fraud. Inquire into the
question of adequacy of consideration, yet a curtesy, when there was a pre-
vious request, is not merely voluntary, nor is the t^iomxa^ nudum padurn, but
couples itself with and relates back to the previous request, and the merits
of the party which were produced by that request, and is therefore a good
consideration. Pawle v. Gunn, 4 Biug. N. C. 448. Such request may be
either express or implied. If not in express terms, it will be implied in the
fv)llowing circumstances: 1st. Where the plnintitf has been compelled to do
that which the defendant was legally compellable to do. Draughn v. Bunt-
ing, 9 Ired. 10. 2d. Where the defendant has adopted and enjoyed the bene-
fit of the c:)nsideration. Doty v. Wilson, 14 Johns. 378; Kenan v. Holloway,
16 Ala. 54; Guerard r. Jenkins, 1 Strobhart, 171. 3d. When the plaintiff

does that which the defendant was legally compellable; and the defendant
afterwards, in consideration thereof, expressly promises. 4th. In some cases
when the plaintiff voluntarily does that which the defendant is morally,
though not legally compellable and the defendant afterwards, in considera-
tion thereof, expressly promises. Lee v. Muggeridge, 5 Taunt. 36; Watson v.

Turner, B. N. P. 129.
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tion be sufficient in a deed, yet such a consideration is not suffi-

cient to support an executory contract, and give it

[ *466] validity, either at law or *in equity (a).''' A promise to

do a thing may be merely gratuitous, and not binding,

perform that duty, would he supported hy the previous moral ohligation.

There is a strong instance in Fairchild v. Bell, Bnrardl^ 31. S. Rep. cited in
1 Rice's S. C. Dif/. p. 60, in supjwrt of the implied contract to pay for a meri-
torious service, founded on a moral obligation. The same doctrine is laid

down by Bailies, J., in Barlow v. Smith, 4 Vermont Rep. 144, and in Glass v.

Beach, 5 J bid. 193; but the promise must be express and not implied. Lord
Tenderden, in Littlefield v. Shee, 2 Barn. & Ad. 811, admitted the doctrine
that a moral obligation was a sutficient consideration for an express promise
though he said that it must be received with some limitation. It is difficult

to surmount the case stated by Lord Holt, in 1 LordRaym. 389, that a promise
to pay a debt contracted in infancy is valid. There is a distinction between
promises which are void, or only voidable, and the former are held not a
sufficient consideration to support a subsequent promise, Cocksliot v. Ben-
nett, 2 Term, 763. In Hatchell v. Odora, 2 Dev. & Battle, 302, it was ob-
served, that it was not every moral obligation that was sufficient in law to

raise an implied promise or to support an express one; and that such only
were available considerations, which would originally have been good, but
for the intervention of some rule of policy. A promise to pay after the inter-

dict is removed, will be valid and may be enforced. The case of a promise
to pay a debt barred by the statute of limitations, or a promise by a widow
or an adult, to refund a loan of money made during coverture or infancy,

are given as instances by Judge Gaston, in his clear and able opinion in the
case last cited. So, a promise by an insolvent debtor to pay a debt existing

before his discharge, creates a valid contract, the previous indebtedness be-

ing a sufficient consideration, and the promise is a revival of the old debt.

Earnest v. Parke, 4 Rawle, 452. Parke, B.. in Smith v. Winter, I Home &
Hurlstone, 389. The plaintiff may declare on the original promise, and in-

sist on the new promise, by way of replication. Fitzgerald v. Alexandei, 19

Wheaton, 402.

(a) Tate v. Hilbert, 2 Vescy, Jun. 111. Pennington v. Gittings, 2 Gill. <£•

Johns. 2i)8.

'^ See last note and the following cases as to the adequacy of the considera-

tion: Schnell v. Nell, 17 lud. 29; Gates <>. Bales, 78 Ind. 285; Perkins/-. Clav,

54 N. H. 518; Williams v. Jensen, 75 Mo. 681; Worth v. Case, 42 N. Y. 362;
Giddings v. Giddings' Adm., 51 Vt. 227; Haines v. Haines, 6 Md. 435; Mer-
riman v. Lacefield, 4 Heisk, (Tenn.) 209; George v. Richardson. Gilm. (Va).

230; Knobb v. Lindsey, 5 Ohio, 471; Talbot v. Hoover, 12 Bush. (Ky.) 408.

"It is enough that there is actually a consideration; that such consideration

is legal, and that it is of some value." 0. J. Tindall, in Hitchcock r. Coker,

2 A. & E. 438. And there is no diiference in the rule as to consideration be-

tween an oral and written contract. Thatcher v. Dinsmore, 5 Ma&s. 301

;

Doehler v. Waters, 30 Ga. 344; Cutler v. Everett, 33 Me. 201; Bailey r. Free-
man, 4 Johns. 280.

Gross inadequacy of consideration is, however, looked upon as a suspicious

element suggestive of fraud, and will, when .shown to exist along with fraud,

vitiate the contract. Haines r. Haines, 6 Md. 435; Comstock r. Purple, 49

111. 158; Hallett r. Collins, 10 How. (U. S.) 174; White r. Flora, 2Tenn. 426;

Osgood V. Franklin, 2 Johns. Ch. 1; Odnieal v. Barry, 24 Miss. 9.

Forbearance to sue, if definite and ascertainable in jwint of time, is a good
consideration. Oldershaw /;. King, (Ex. Ch.) 2 H. ^ N. 517; 27 L. J. Kx.

120; Alliance Bank /;. Broom, 2 Dr. <Sc Sm. 289; King v. Upton, 4 Greenl.

387; Allen r. IVyor, 3 A. K. Marsh, 305; Mantor v. Churchill, 127 Mass. 31;

Boyd V. Freize, 5 Gray, 553.
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yet, if the person promising enters upon the execution of the busi-

ness, and does it negligently, or amiss, so as to produce injury to

the other party, an action will lie for this misfeasance (a). The
consideration must not only be valuable, but it must be a lawful

consideration, and not repugnant to law, or sound policy, or good

morals. Ex. turpi contractu actio non oritur; and no person,

even so far back as the feudal ages, was permitted by law to

stipulate for iniquity (6). The reports, in every period of the

English jurisprudence, and our American Reports, equally abound

with cases of contracts held illegal on account of the illegality of

the consideration; and they contain striking illustrations of the

general rule, that contracts are illegal when founded on a con-

sideration contra bonos mores, or one against the principles of sound

policy, or founded in fraud, or in contravention of the positive

provisions of some statute law (c). If the contract grows immedi-

ately out of, or is connected with an illegal or immoral act, a court

of justice will not enforce it. But if it be unconnected with the

illegal act, and founded on a new consideration, it may be enforced,

although the illegal act was known to the party to whom the

promise was made, and he was the contriver of the illegal

act (d).^^ The *courts of justice will allow the objpc^iuii, [ * 467]

(a) Coggs V. Bernard, 2 Lord Raym. 909.

[h] Fitz. Abr. tit. Obligatiou, pi. 13. See also the same language in the
civil law. Dig. 2, 14, 27, 4. Code. 6, .S, 6.

(c) In the American Jurist for January, 1840, the law concerning unlawful
contracts, which violate either the common or statute law, is discussed with
much learning, order and perspicuity, and the numerous adjudged cases bear-
ing on the subject referred to, and the leading ones sufficiently examined.

[d] Hodgson v. Temple, 5 Jaunt. Rep. 181. Toler v. Armstrong, 4 Wash.
Cir.Rep.2\)l. 11 Wheaton, 258,8.0. Stonfs Comm. on the Conflict of Lawn,
p. 205—209. That a contract of sale, not prohibited by any positive law,
nor against good morals may still be void as being against principles of sound
policy, see Jones v. Kandail, Cowp. ;59, Bryan v. Lewis, Rtj. <& Moo. 38().

In Richardson v. Mellish, 2, Ring. Rep. 229. Ch. J. Best thought that the
'*'' See, hereon. White v. Buss, 3 Gush. 448; Ferguson v. Norman, 5 Bing. (N.

C.) 76; Cook v. Phillips, 56 N. Y. 301; Bemis y. Becker. 1 Kans. 226; Dil-

lon V. Allen. 46 Iowa, 299; Lord v. Chadbourne, 42 Maine, 429; Stanley v.

Nelson, 28 Ala. 514; Yeates v. Williams, 5 Pike, 684.

Any act wliich is forbidden, either by the common or statute law, cannot
be the foundation of a valid contract; nor can anything auxiliary to, or pro-
motive of such act. Bancroft r. Dumas, 21 Vt. 456; .Armstrong r. Toler, 11

Wheat. 258; Cummings v. Saux, 30 La. An. 207; Seidenbender v. Charles, 4
S. & R. 151 : Siter v. Sheets. 7 Ind. 132; Farrer v. Barton, 5 Mass. 395; Carle-
ton V. Wicher, 5 N. H. 196; Hale r. Henderson, 4 Humph. 199.

Any contract contra honos mores, to commit an immoral act is void. Forsvthe
r. State, 6 Ohio. 19; Dumont v. Dufore, 27 Ind. 263; Merrick v. liank of the
Metropolis, 8 Gill, 59. For prominent among the interests which the law
protects, are the public morals. 1 Bishop Crim. Law, sec. 550. And it will
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thafc the consideration of the contract was immoral or illegal, to

be made even by the guilty party to the contract ; for the allow

-

courts had gone too lar in setting aside contracts, on the ground that they
were in contravention of public policy, and that the objection in such cases

ought to be founded on some clear and unquestionable principle, and never
applied to doubtful questions of policy. These should be left to be settled

by legislative discretion. In the Scots law contracts are deemed inconsistent

with public policy and void, 1. when made against the policy of the domes-

not suffer the accomplishment by indirect means of what it directly forbids.

Wells V. People, 71 111. 532. In re Macleay L. R. 20 Eq. 186.

All private attempts to influence official conduct, however honest and fair

In themselves, are detrimental to the public interests, and contracts founded
thereon are void. For instance, lobbying. Trist ?». Child, 21 Wallace, 441;
Frost V. Belmont, 6 Alien, 152; Clippenger ?'. Hepbaugh, 5 W. & S. 315; Gil

I). Williams, 12 La. An. 219. And contracts to employ private influence

with public officers. Dudley v. Butler, 10 N. H. 281 ; Cooke r. Shipman, 51
111. 316; Maguire v. vSmock, 1 Wils. (Ind. ) 92; Devlin v. Brady, 36 N. Y.
531. A promise of a bribe is also void. Smith v. Stotesbury, 1 W. Bl. 204;
see, also, Gulick v. Ward, 5 Halstead, 87; Weld v. Lancaster, 56 Me. 453;
Caton V. Stewart, 76 N. C. 357; Lucas v. Allen, 80 Ky. 681; Stout r. Ennis,
28 Kan. 706; Fawcet v. Eberly, 58 Iowa, 544.

Where there is a combination to defraud, the court will not entertain the
suit of any of the conspirators against his or their co-conspirators. Horn v.

Star Foundry, 28 W. Va. <522; Toley v. Robinson, 99 111. 222.

Marriages within the prohibited degrees. Hathaway??. Moran, 44 Me. 67;
Gaslight Co. v. Turner, 8 Scott, 609; Cook v. Phillips, 56 N. Y. 310.

Sometimes statutes make contracts unlawful that were lawful before, and
if by a statute of this sort the fulfilment of what was a valid agreement is

rendered illegal, things already done under it remain valid. Bradford v.

Jenkins, 41 Miss. 328; Bennett r. Woolfolk, 15 Ga. 213.

A contract executed in consideration of a previous illegal one, or in com-
promise of differences growing out of it, is incapable of being enforced. Ever-
ingham v. Meigham, 55 Wis. 354; Wilson v. Bozeman, 48 Ala. 71; Pierce v.

Kibbee, 51 Vt. 559; Cate v. Blair, 6 Coldw. 639; King v. Winants, 71 N. C.

469.

If a promissory note be given for money lost on a wager, the consideration

for such note is not at common law illegal, independent of statute, but merely
no consideration at all. For if that for which the promise is made proves a
nullity, the contract becomes void. House v. Kendall. 55 Texas. 40: Snyder
V. Kurtz, 61 Iowa, 593; Sorells v. McHenry, 38 Ark. 127; Dodge v. Oatis, 27
Kan. 762; Stockmeyer r. Weidner, 32 La. An. 106; Powell v. Subers, 67 Ga.
448; Jeff*ries v. Lamb, 73 Ind. 2(J2.

In Savin v. Hoylake Ry. Co., L. R. 1 Ex. 9, parties to private acts may
make agreements between themselves to contravene the terras of such acts.

All bargains for the purchase and sale ot things, where there is an express

under-standing between the parties that the commodities or stock are not to be
delivered, but at an agreed time the "difference " between the market values
at the two periods are to be adju.sted, are illegal, or against public policy so

that the courts will not enforce them. Melcliert ik Amer. Union Telegraph
Co., 3 McCreary, 521 ; Irwin v. Williams, 110 U. S. 499; Kirkpatrick v. Adams,
20 Fed. Rep. 287; Hentz v. Jewell, 4 Woods. 056. liargains, options, or any-
thing of the kind are gambling contracts which disturb the coui*se of trade

and are not tolerated by the law. North ?•. Pliilli])s. S Norris {V:\.\ 250;

Dickson v. Thomas, 1 Outcrbridge, 278; Ycrkes r. Salomon. 11 Hnii. 471;

Kumsey v. Berry, 65 Me. 570; Barnard r. Backhaus, 52 Wis. 197; Pickering
t). Cease, 79 111. 328; Jiudolph v. Winters, 7 Neb. 125; Waterman v. Buck-
land, 1 Mo. A pp. 45.
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ance is not for the sake of the party who raises the objection,

tic relations, 2. in restraint of personal liberty, 3. tending to impede the

course of justice, 4. for defeatinjjj the revenue laws, 5. inconsistent with na-

tional war policy. BelVs Principles of the Law of ScoUand, p. 1«—18. Mr.

Justice Story, in his Commentaries on Equity Jurisprudence, vol. i. p. 2G2

—

304, has clearly and fully stated the cases in which contracts have been set

aside, as a<;ainst public policy. Such, for instance, are, (1.) Marria<;e brok-

age contracts, by which a party engages to give another a compensation, it

he will negotiate an advantageous match for him. (2.) A reward promised

for using influence and power over another person, to induce him to make a

will in his favour. (3.) Secret conveyances and settlemeiits in contempla-

tion of marriage. (4.) Contracts in general restraint of marriage. (5.) Con-

tracts in general restraint of trade. (().) Agreements founded upon viola-

tions of public trust or confidence, or duty, or for the violation of i)ublic law.

These, and other less striking cases, are all enforced and illustrated by nu-

merous authorities, in the masterly treatise to which I have referred. The
cases are uniform in declaring the principle, that if a note or other contract

he made in consideration of an act forbidden by law, it is absolutely void.

14 Mass. Rep. 322. 5 Johns. Rep. 327. 3 Wheaton, 204. 4 Pders' U. S.

Rep. AU). 11 East's Rep. o()2. 1 Binney's Rep. WO. 2 Oallison's Rep. 560.

Vide, also, ante, vol. i. p. 468. If the consideration of a bond or covenant

be illegal, that illegality will constitute a good defence at law, as well as in

equity. Smith v. Aykewell, 3 Atk. 506. Collins v. Blantern, 2 WHson, 347,

Paxtou V. Popham, 9 East, 408. Greville r. Atkins, 9 B. (0 Cress. 462. Fytche

V. Bishop of London, 1 East, 487. Vauxhali Bridge Company v. Spencer, 1

Jacob, 04. Westmeath v. Westmeath, 1 I)ow'>i N. S. 519. Overman r. Clem-

mons, 2 Dev. <t Battle, 185. If this last case all the authorities are reviewed

and the doctrine clearly established. Though the result of many of the de-

cisions is, that the mere knowledge of the illegal purpose for which goods

are purchased, will not affect the validity of the contract, if there be no par-

ticipation or interest in the act itself, as selling goods by a foreign merchant,

he knowing that they w^ere intended to be smuggled into England. Hol-

man v. Johnson, Cowper, 341. Maxwell v. Reid, 5 Term, 599. Hodgson v.

Temple, 5 Taunton, 181. Lord Abinger, in Pellecat v. Angell, 2 Cr. M. t£- R.

311; yet Ch. J. Eyre, in Lightfoot v. Tenant 1 Bos. & Pull. 351, 356, held

otherwise, and that the consideration must be meritorious. A sale of arsenic,

knowing it to be intended to commit murder, would not support an action.

And Mr. Ju.stice Story [Conflict of Laws, p. 209, 210,) considers that this doc-

trine contains such wholesome morality and enlarged policy, as to be almost

irresistible to the judgment. This has now become the prevailing law in the

English courts. Langton v. Hughes. 1 JIaule <& Selio. 593. Cannan v. Bryce,

3 Barnw. <£• Aid. 179. In Steele r. Curie, 4 Dana's K. Rep. 385, Ch. J. Robert-

son, after an examination of the authorities on this vexed question, and
without giving any definitive opinion thereon, suggestvid that the validity of

the contract in the given case might depend upon the degree of turpitude

evinced by the contemplated transgression of the law.

With respect to contracts in restraint of trade, if they totally prohibit the

carrying on of a particular business at any place within the stiUe, they are

void, for such a general restraint is injurious to the public. But contracts

for a limited restraint, as that a man will not exercise his trade, or carry on
his business in a particular place, or within certain limits, are valid, pro-

vided they were entered into for .some good reason, independent of the pecu-

niary consideration. Mitchel r. Reynolds, 1 P. Wms. 181. Horner r. Graves,

7 Bing. 735. Chappel v. Brockway, 21 Wendell, 157. Ross v. Sadgbeer, Ih.

160. The opinion of Ch. J. Parker, in the case of Mitchel v. Reynolds is

very elaborate, and contains the principles of law on the subject with just

discrimination, and great precision and accuracy. The opinion of Mr. Justice

Bronson, in the New York cases, contains also well reasoned conclusions ct

law.
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but is grounded on general principles of policy (a).^ A particeps

criminis has been held to be entitled, in equity, on his own ap-

plication, to relief against his own contract, when the contract

was illegal, or against the policy of the law, and relief became

necessary to prevent injury to others. It was no objection, that

the plaintiff himself was a party to the illegal transaction (6).

But if a party, who may be entitled to resist a claim, on account

of its illegality, waives that privilege, and fulfils the contract, he

cannot be permitted to recover the money back ; and the rule

ihdX potior est conditio defendentis will apply (c).^' If, however,

(rt) Holman v. Johnson, Cowp. Rep. 343. Mackey v. Brownfield, 13 Serg.

& liawle, 241, 242. Griswold r. Waddington, ](> Johns. Rep. 486. Lang-
ton V. Hughe.s, 1 Maule & Sclw. 593. Joseph v. Pebrer, 3 Bnrnw. & Cress. 639.

(b) Eastabrook v. Scott, 3 Veseij, 456. St. John v. St. John, 11 Ibid. 526,

635. Jackman v. Mitchell, 13 Ibid. 581.

(c) Howson V. Hancock, 8 Term Rep. 575 Bnrt?j. Place, 6 Cowen\<i Rep. 431.
'^^ If a party has contracted to sell property and afterwards finds out that

it is to be used for an unlawful purpose he may rescind the contract. Cowan
t'. Milbourn, L. R. 2 Ex. 230. But a completely executed conveyance of pro-

perty, though made on an unlawful consideration, for an unlawful purpose,

known to both parties, is valid both at law and in equity and cannot be set

aside. Ayerst v. Jenkins, 16 Eq. 257. And an innocent party who discovers

the unlawful intention of the other after possession has been delivered under
the contract is not entitled to treat the transaction as void and resume pos-

session. Feret v. Hill 15, C. B. 207, 23 L. J. C. P. 185, where an interest in

realty had passed. See ]Myers v. Meinrath, 101 Mass. 366; Merwin v. Hunt-
ington, 2 Conn. 209; Spalding r. Muskingum, 12 Ohio, 544; Greenwood v.

Curtis, 6 Mass. 358; Levit v. Creditors, 22 La. An. 105; Hall v. Costello, 48
N. H. 176; Kerr v. Bitnie, 25 Ark. 225: Tvlerr. Smyth. 18 B. Monr. 793;
Jacobs V. Stokes, 12 Mich. 381; Morris v. Hall, 41 Ala. 510,

^* Lord Mansfield says, "The objection that a contract is immoral or il-

legal as between plaintitf and defendant, sounds at all times very ill in the
mouth of the defendant. It is not for his .>^ake however, that the objection

is ever allowed, but it is founded in general principles of policy, which the
defendant has the advantage of contrary to the real justice as between him
and the plaintiff, by accident, if I may say so. The principle of public
policy is this: ex dolo malo non ori/vr actio. No court will lend its aid to a
man who founds his cause of action upon an immoral or an illegal act. If

from the plaint itf's own stating or otherwise the cause of action appears to

arise ex turpi eausn, or the transgression of a positive law of this country,
there the court says he has no right to be assisted. It is upon that ground
the court goes ; not for the sake of the defendant, but because they will not
lend their aid to such a plaintiff. So if the plaintitf and defendant were to

change sides and the defendant were to bring his action against the plaintiff,

the latter would then have the advantage of it ; for where both are equally
in fault, potior est eondi/io defendentis.

The test of the rule is whether the plaintiff can make out his case other-

wise than through the medium and by the act of an illegal transaction to

which he was liimself a party. Taylor v. Chester, L. K. 4 Q. B. 309, 314.

It is not confined to the case of actual money payments, though this is the

most common. See Delhomme v. Duson, 28 La. .\n. 646; Tyler r. Smith,
18 B. Mon. 793; Boutelle v. Melendv, 19 N. H. 196; Merwin i-. Huntington.
2 Conn. 209; Inger.soll v. Campbell, '46 Ala. 282.

If a party with full knowledge of the facts pays money ui)on a void con-
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the money bo not paid over, but remains, in its transit, in the

hands of the intermediate stakeholders, the law will not permit

a third person, who is thus incidentally connected with the trans-

action, to set up the claim of illegality in the contract between

the principal parties." An agent cannot shelter himself from

paying over the money by such a plea, and the money advanced

may be reclaimed (a). When the transaction is of such a nature

that the good part of the consideration can be separated from that

which is bad, the courts will make the distinction; for "the com-

mon law doth divide according to common reason; and

having made that void that is * against law, lets the rest [ *468 ]

stand" (b). The general and more liberal principle now

is, that where any matter, void even by statute, be mixed up with

good matter, which is entirely independent of it, the good part

shall stand, and the rest be held void (c) ;

'^ though, if the part

which is good depends upon that which is bad, the whole in-

strument is void (d)
; and so I take the rule to be, if any part of

the consideration bo malum in se, or the good and the void con-

sideration bo so mixed, or the contract so entire that there can be

no apportionment (e).^*

{a) Cotton V. Thurland, 5 Term Rep. 405. Smitli r. Bickraore, 4 Taunt.

Rep. 474. Vischor r. Yates, 11 Johns. Rep. 23. M'Allister r. Hofi'man, IG

Serf/, tfr Rnw/e, 147. Hartleton v. Jackson, 8 Barnw. & Cress. 221.

(h) 14 Hen. VIII. ch. 15. Hob. Rep. 14. Pigot's case. 11 Co. 27. h.

Greenwood r. Bisliop of Loudon. 5 Taunt. Rep. 727. Lord Stowell said, that
the admiralty courts adopt this rational rule of the common law, in resjiect to

maritime contracts. The Nelson, 1 Hagg. Aclm. Rep. 176.

(c) Mouys V. Leake, 8 Term Rep. 411. Kerrison v. Cole, 8 EasVsRep. 231.

Howe V. Synge, 15 Easfs Rep. 440. Doe t'. Pitcher, 6 Taunt. Rep. 359. Wigg
V. Shuttle worth, 13 FmsVs Rep. 87.

{(l) Bast. J., in Biddle v. Leeder, 1 Barnw. & Cress 327.

{e\ Scott V. Gilmore, 3 Taunt. Rep. 226. Lord Kenyon, iu Mouys v. Leake,
8 Term Rep. 411. Hinde v. Chamberlin, 6 N. H. Rep. 225.

tract he cannot recover it back. Woodburn v. Stout, 28 Ind. 77; Babcock v.

Fon du Lac, 58 Wis. 230.
2- See Jiodgers t'. Bass, 46 Texas, 505; Gould v. Kendall, 15 Neb. 549;

Cromwell r. Stone Quarry Co.. 50 Conn. 470; State v. Eltiui;, 29 Kans. 397.
•^^ Bank of Australia r. Breillat. 6 Moo. P. C. 152, 201; Covington r. Thread-

gill. 88 N. C. 186; Perkins r. Cummings, 2 Gray, 258; Cotten r. McKenzie,
57 Miss. 418. Where you cannot sever the illegal from the legal part of a
covenant, the contract is altogether void ; but where you can sever them,
whether the illegality be created by statute or by comnion law, you may
reject the bad part and retain the good. See Pickeriui; r. Ilfracombe Kv.
Co., L. R. 3 C. P. 250; Tenny v. Foote, 95 111. 99; iMcBratuey v. Chandler,
22 Kan. 692; Barton r. Plank Road, 17 Barb. 397.

'•^^ '"For it is impossible," says Mr. Leake in his work on Contracts, 1st ed.

p. 409, "'in such a case to apiwrtion the weight of each part of the considera-
tion in inducing the promise."

^
See also Waite v. Joues, 1 Biug N. C. GoG^
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IV. Of the contract of sale.

A sale is a contract for the transfer of property from one per-

son to another, for a valuable consideration {a)\'^^ and three

things are requisite to its validity, viz. the thing sold, which is

the object of the contract, the price, and the consent of the con-

tracting parties (6).

(1.) The thing sold must have an actual or potential exist-

ence (c), and be specific or identified, and capable of delivery,

otherwise it is not strictly a contract of sale, but a special or ex-

(«) Sir William Blackstoue defiues a sale to be *'a transmutation of prop-
erty from one man to another in consideration of some price or recompense in

value," 2 Comm. 446. Ross in his Treatise on the Law of Purchaser > and Ven-
dors, adopts the same definition, and I take this occasion to recommend that
work of Mr. Ross as a learned and laithful performance. It is re-published
in this country as part of the 12th volume of the Law Library, edited by Thomas
J. Wharton, Esq., a most valuable series of publications to the profession.

(b) Pothier, Traite dii Ctmtrat de Venle, n. 3. BelPs Prin. L. S. 28, 30.

(c) It is sufficient that the thing contracted for has a potential existence,

and a single hope or expectation of means founded on a right in esse may be
the object of sale as the next case of a fisherman's net, or fruits, or animals
not yet in existence, or the good will of a trade. But a mere possibility or
contingency not coupled with any interest in, or growing out of property, as
a grant of the wool of the sheep the grantor may thereafter buy, or the ex-
pectancy of an heir apparent, is void as a sale. Big. 18, 1, 8. Pofhier, Cont.

de Vente, n. 5, 6. Plowd. Hep. 13, a. Grantham v. Hawley, Hob. Pep. 132.

Harg. Co. Litt. lib. 1, n. 363, S. C. Robinson v. MacDonnell, 5 3faule d' Sefw.

228. Com. Dig. tit. Grant, D. Careton ?;. Leighton, 3 37er<6-. 667. ^ee infra,

vol. iii. 64. See, also, infra, p. 504. A covenant to pay out of future profits

of an existing office is good. Clapham v. Moyle, 1 Lev. Rep. 15o. Mi". Bell,

in his Principles of the Law of Scotland, p. 30, (a work very comprehensive
but admirably condensed,) states that a hope of succession may be the sub-
ject of sale, but in the case from Merival, Lord Eldon held, that such an ex-
pectency could not be the subject of contract. Reversionary interest and ex-

662; Valentine r. Stuart, 15 Cal. 387; Widoe r. Webb, 20 Ohio, 431; Han-
auer v. Gray, 25 Ark. 350; Braitch v. Guelick. 37 Iowa, 212; Bixby v. Moor,
51 N. H. 402; Newberry Bank v. i^tegall, 41 Miss. 142.

If the unlawful intention if one party is not known to the other at the
date of the agreement, there is a contract voidable at the option of the inno-

cent party if he discovers that intention at anytime before the contract is exe-

cuted. See Pollock on Contracts, * 322. Heisentitled to recover back what
he has paid under such a contract, Curtis v. Leavitt, 15 N. Y. 9; Tracy r.

Talmage. 4 Kernan, 162 et seq.
'^^ In his treatise on Sales of Personal Property Mr. Benjamin defines a sale

as "a transfer of the absolute or general property in a tiling for a price in

moneyJ'^ See however the definition given by Wavne, J., in Williamson v. Ber-

ry, S'How. (N. S.) 544. In Gardner r. Lane, 12 Allen, 39, 43, P.igelow, C. J.,

says: "The ordinary definition of a T^ale, as a transmutation of property,

from one person to another for a ])rice, does not fully express the es.sential

elements which enter into and make up a contract. A more complete
enumeration of these woukl be competent parties to enter into a contract,

an agreement to sell, and the mutual assent of the parties to the subject-

matt(;r ol the sale, and the price to l)e paid therefor." A learned author ad<ls

to this summary the brief and significant rcMuark, "If any of these ingredi-

ents be wanting there is no sale." Atkinson on Sales, 5.
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ecufcory agreemeat (a).^*^ If the subject matter of the sale be in

existence, and only couBtructively in the possession of the seller,

as by being in the possession of his agent, or carrier abroad, it is

nevertheless a sale, though a conditional or imperfect one, de-

pending on the future actual delivery (6). But if the article

intended to be sold has no existence, there can be no contract of

sale. Thus, if A. sells his horse to B., and it turns out that the

horse was dead at the time, though the fact was unknown to the

parties, the contract is necessarily void. So, if A., at New York,

sells to B. his house and lot in Albany, and the house should

happen to have been destroyed by fire at the time, and

the parties *equally ignorant of the fact, the founda- [ *469 ]

tion of the contract fails, provided the house, and not the

ground on which it stood, was the essential inducement to the

purchase (c)." The civil law came to the same conclusion on

peiitancies founded on settlements and entailments are the subject of sale, as

see post, 475, but a mere hope, where there is no existing right sustaining
the expectation, as where the ancestor is seized in fee simple, with a power
of alienation and devise, is not the subject of a valid sale.

[a) Kondeau v. Wyatt, 2 H. Blacks. G3. Mucklow v. Mangles, 1 Taunt.

Rep. 318. Groves i\ Buck, 3 Maule & Selw. 178.

{h) Boyd V. Siff kin, 2 Camp. Rep. 326. Withers v. Lyss, 4 Ibid. 237. In
the civil law, ownership in the seller at the time of the contract, was not es-

sential to its validity. Heinecc. Elem. Jiir. Secund. Ord. Inst. lib. 3, tit. 24,

sec. 900. Polhier, Contrat de Vente, n. 7. In Bryan v. Lewis, 1 Ryan tfc 3foody,

3Si), Lord Tenderden ruled, that if goods be sold to be delivered at a future
day, and the seller has not the goods, nor any contract for them, nor any
reasonable expectation of receiving them by consignment, but intends to

go into the market and buy them, it was not a valid contract. It was a
mere wager on the price of the commodity. This is contrary to the rule at

law, as suggested by Lord Chancellor Parker, in Cud v. Rutter, 1 P. IVms.

570; hnt it is the more wholesome doctrine.

{c) Pothier, Cont. de Vente, n. 4. Hitchcock v. Giddings. 4 Priec^s Rep.
'^^ Mr. Benjamin in his work on Sales, says, "In relation to things no< yet

in e.visfcnce, or not yet belonging to the vendor, the law considers them as

divided into two classes, one of which may be sold, while the other can only
be the subject of an agreement to sell, of an executory contract. Things not
yet existing which may ])e sold, are those which are said to have a potential

existence, that is, things which are the natural product or expected increase
of something already belonging to the vendor." But he can only make a
valid af/reeinent to sell, not an actual scale, where the subject of the contraA is

something to be afterwards acquired. See Mansfield, C. J., opinion in Keed
V. Blades, 5 Taunt. 212, 222; Low v. Pew, uhi supra. " It is true a man can-
not sell personal property in which he has no interest. A mere possibility,

coupled with no interest is not the subject of a sale, and would not pass by
the bill ot sale. But if he has a present interest in the property sold, a sale

of it is valid." Per Justice Morton in Thrall v. Hill, 110, Mass. 347. See
Benjamin on Sales, § 78.

^' Rice V. Dwight Manufacturing Co., 2 Cush, 80; Allen v. Hammond, 11
Peters, 63; Hitclicock v. Giddings, 4 Price, 135; Gardner v. Lane, 9 Allen,

492; Franklin v. Long, 7 Gill & J. 407; Thompson v. Gould, 20 Pick. 139.
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this point, (a) But if the house was only destroyed in part,

then, if it was destroyed to the value of only half or less, the

opinion stated in the civil law is, that the sale would remain good,

and the seller would be obliged to allow a rateable diminution of

the price. Pothier thinks, however (6), that in equity the buyer

ought not to be bound to any part or modification of the contract,

when the inducement to the contract had thus failed; and this

would seem to be the reasoning of Papinian, from another pas-

sage in the Pandects (c), and it is certainly the more just and

reasonable doctrine. The Code Napoleon (d) has settled the

French law in favour of the opinion of Pothier, by declaring,

that if part of the thing sold be destroyed at the time, it is at the

option of the buyer to abandon the sale, or to take the part pre-

served, on a reasonable abatement of price; and, I presume, the

principles contained in the English and American cases tend to

the same conclusion, provided the inducement to the purchase be

thereby materially affected.

Where the parties had entered into an agreement for the sale

and purchase of an interest in a public house, which was stated

to have had eight years and a half to come, and it turned out on

examination that the vendor had an interest of only six years in

the house, Lord Kenyon ruled (e), that the buyer had a right to

consider the contract at an end, and recover back any money

which he had paid in part performance of the agreement for the

sale. The buyer had a right to say it was not the interest he

had agreed to purchase. So, in another case, and upon

[*470] the same principle, * Lord Eldon held (g), that if A.

purchased a horse of B., which was warranted sound, if

it turned out that he was unsound, the buyer might keep the

horse, and bring an action on his warranty for the difference of

the value; or he might return the 'horse, and recover back the

money paid; though, if he elected to pursue that course, he must

be,prompt in rescinding the contract (h). There are other cases,

135. S. C. DanieVfi Exch. \L 1. Slory^H Comm. on Equity Jurisprudence, 157.

Allen V. Hammond, 11 Peters' U. S. Rep. G3.

(rt) Dig. 18, 1, 57.

{&) Trait/' «lu Contrat dc Fente, n. 4.

(c) Dig. 18, 1, 58.

(d) No. 1601.

{€) Fairer v. Nightingal, 2 Esp. Rep. 639.

{g) Curtis v. Hannay, 3 Ksp. Rep. 82.

{h) Buller, J., 1 Term. Rep. 13G; and iu Compton i'. liurn. Es^k Dig. 13.
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however, in which it has been held (a), that ib was no defence at

law to a suit on a note or bill, that the consideration partially

failed, by reason that the goods sold were of an inferior quality,

unless clear fraud in the sale be made out; and the courts refer the

aggrieved party to a distinct and independent remedy. But if a

title to a part of the chattels sold had totally failed, so as to de-

feat the object of the purchase, as if A. should sell to B. a pair

of horses for carriage use, and the title to one of them should

fail, it is evident from analogous cases, that the whole purchase

might be held void, even in a court of law.^* In the case of a sale

of several lots of real property at auction, the purchaser pur-

chased three lots, and paid the deposit money, but the title to

{a) Morgan v. Kichardson, 1 Camp. N. P. Rep. 40, n. Fleming r. Simpson,
Ibid. Tye v. Gwynne, 2 Ibid. 34f>.

^^ Tlie contract cannot he rescinded in part and treated as binding in i)art.

Raymond r. Barnard, 12 Jolins. 274; Hendricks v. Goodricli, 15 Wis. 079;
Jewett V. Petit, 4 Mich. 508; Weeks v. Rohie, 42 N. H. 'MQ. And the party
affected must act promptly. Bvers r. Chai)in, 28 Ohio, 300; Gates v. liliss,

43 Vt. 209; Pratt v. Fiske, 17 Cal. 380; Hunt v. PTardwick, 68 Ga. 100; Sam-
uels V. King, 50 Ind. 527. And distinctly and unequivocally. Hunt v. Siger,

1 Daly (N. Y. C. P.). 209; Blen v. Bear River, c'tc, Co. 20 Cal. 602.

The omission to repudiate the contract within a reasonal)le time is evi-

dence, and may be conclusive evidence of an election to affirm it. See cases

last cited above. If the party elects to rescind, he must distinctl}' commu-
nicate to the other his intention to reject the contract and claim no interest

under it. Parmala v. Adolph, 28 Ohio, 10; Carney v. Newberry, 24 111. 203;
Mullin V. Bloomer. 11 Iowa, 360; Henderson v. Hicks, 58 Cal. 364; Thurston
V. Beauchard, 22 Pick. 18; Schofield v. Holland, 37 Ind. 220. The defendant
may set up the rescission as a defence in an action on the contract, and this

will be a sufficient act of rescission without an^^ previous declaration of in-

tention. Clough /;. L. & N. W. R. Co. (Ex. Ch.) L. R. 7 E.x. 36, but where
the contract itself points out the method of rescission it should be followed.

McKay r. Carrington, 1 McLean, 50; Davis o. Parish, Litt. Sel. Cas. 153.

The communication need not be I'ormal, but must be distinct and positive.

Dawes t'. Harness, L. R. IOC. P. 166; and it need not always be express.

Graham v. Hollowav, 44 111. 385; Howard v. Hunt, 57 N. H.' 467; Moore v.

Rogers, 19 111. 347.'

The party rescinding must return the consideration and otherwise do what
will put himself and the other party in statu quo McMichael v. Kilner, 76
N. Y. 36; Spencer r. St. Clair, 57 N. H. 9; Brown v. Witter, 10 Ohio, 142;
Jennings v. Gage, 13 111. 610; California Steam Navigation Co. r. Wright, 8
Cal. 585. It cannot be rescinded after the position of the ixarties has been
changed so that the former state of things capnot be restored. See More r.

Bare. 11 Iowa, 19-^; Barber r. Lyon, 8 Blackf. 215; Barnett v. Stanton, 2 Ala.

181; Desha r. Robins;)n. 17 Ark. 228. Where rescinding is permissible and
it has been made by the party not in fault, the one entitled may recover
back the consideration or whatever else has been paid on the contract, in-

cluding compensation for work done, goods delivered, &c., prior to such re-

scission. Bayless v. Prictare, 24 Wis. 651; Canada v. Canada, 6 Cush. 15;
Drew??. Clagget, 39 N. H. 431; Crossgrove v. Himmerlick, 4 P. F. Smith,
203; Hichcock v. Hoyt, 33 Conn. 553; Weatherby v. Higgins, 6 Ind. 73; War-
ren V. Tyler, 81 111. 15; Dubois v. Delaware Canal, 4 Wend. 285.
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two of the lots failed; and Lord Keuyon ruled (a), that it was

one entire contra.ct; and if the seller failed in making title to any

one of the lots, the purchaser might rescind the contract, and re-

fuse to take the other lots. The same principle was advanced

in the case of Judson v. Wass (6), which was the purchase of sev-

eral lots of land; and the purchaser was held to be entitled to

have a perfect title according to contract, without any incum-

brance, or he might disaffirm the sale, and recover back his de-

posit.

(2.) On the subject of the claim to a completion of the pur-

chase, or to the payment or return of the consideration

[
* 471 ] money, *in a case where the title, or the essential qual-

ities of part of the subject fail, and there is no charge

of fraud, the law does not seem to be clearly and precisely set-

tled; and it is difficult to reconcile the cases, or make the law

harmonize on this vexatious question. The rules on this branch

of the law of sales are in constant discussion, and of great prac-

tical utility, and they ought to be distinctly understood. It would

seem to be sound doctrine, that a substantial error between the

parties concerning the subject matter of the contract, either as to

the nature of the article, or as to the consideration, or as to the

security intended, would destroy the consent requisite to its va-

lidity (c). The principles which govern the subject, as to de-

(fl) Chambers v. Griffiths, 1 Esp. Rep. 150.

{h) 11 Johns. Rep. 525. There are conflicting cases on this point ; hnt in

the English law, the better opinion seems to be, that ifa purchaser contracts

for the entirety of an estate, and a good title can only be made to a part of

it, the purchaser will not be compelled to take it. This was the decision in

Roffey V. Shallcross, 4 ilfadd. Ch. Rep. 122, Phil, ed., and in Dalby v. Pullen,

3 Simon's Rep. 29. In Casamajor v. Strode (1 Cooper's Sel. Ca. 510. 8 Conden.

Ch. R. S. C), Lord Chancellor Brougham said, that the decision of Lord
Kenyon, in Chambers v. Griffiths, was no^ sound doctrine, and was contra-

dicted by the cases of James r. Shore, 1 Siarkie, 42(5, and Koots r. Dormer, 4
Barnw. & Ado!. 77. He further said, that Lord Eldon, in the note to Koflfey

V. Shalleros carried the rule too far the other way. The principle laid down
by Lord Brougham as the medium one was, that the purchaser was not to

be let off from his contract for one lot, on the ground that the title to the
other was bad, unless it appeared from the circumstances, that the two lots

were so connected, that the purchaser would not have bought, except in the
expectation of possessing both lots.

(c) Thornton v Kempster, 5 Taunt. Rep. 786. Several cases on the same
subject, and in support of the doctrine in the text, ar«^ referred to in 1 BeWs
Com. 242, 295, in notis, as having been decided in the Scotch courts. By the
Ciril Code of Louisiana, art. 2497—2519, a prohibitory action is provided for

the avoidance of a sale, on account of some vice or defect in the thing .sold,

which renders it either absolutely useless, or its use so inconvenient and im-
perfect, that it must be supposed that the buyer would not have purchased
it, had he known of the vice.
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fects in the quality or quantity of the thing sold, require a more

extended examination; t^nd they are the same in their application

to sales of lands and chattels.^

Jn the case of a purchase of land, where the title in part fails,

the court of chancery will decree a return of the purchase money,

even after the purchase has been carried completely into execu-

tion, by the delivery of the deed, and payment of the money,

provided there had been a fraudulent misrepresentation as to the

title (a). Bat if there be no ingredient of fraud, and the pur-

chaser is not evicted, the insufficiency of the title is no ground

for relief against a security given for the purchase money, or for

rescinding the purchase, and claiming restitution of the money.

The party is remitted to his remedies at law on his cove-

nants to ^insure the title (6). In Frisbie v. Hoffnagle (c), [
* 472

]

the purchaser, in a suit at law upon his note given to

the vendor for the purchase money, was allowed' to show in his

defence, in avoidance of the note, a total failure of title, notwith-

(rt) Edwards v. M'Leary, Cooper''h Eq. Rep. 308. Fenton r. Browne, 14

Fes. 144.

(/;, Abbott?'. Allen, 2 Johna. Ch. Rep. 519. Barkhamsted v. Case, 5 Conn.

Rep. 528. In Brown *'. Reves, 19 3fartin\<i Loui.t. Rep. 235, it was held, that
so long as the buyer is in the peaceable and undisturbed possession of the
thing sold, he cannot withhold payment, on the plea of a want of title in the
vendor. By the civil law, also, a purchaser in possession could not rescind

the contract, nor prosecute the vendor on the ground of no title. Code, lib.

8, tit. 45, 1. 3. Pofhier, lraite»diL Contrat de Vente art. Prelim.

{c) 11 Johns. Rep. 50.
"^ A material error as to kind, quantity, or quality of the subject matter

which is contracted for by a generic description (whether alone or in addi-
tion to an individual description), may make the agreement void, either be-

cause there was never any real con.sent of the parties to the same thing, or

because the thing or state of things to which they consented does not exi.st

or cannot he realized. See Hopkins v. Hinkley, 61 Md.584; Rogers v. Walsh,
12 Neb. 28; Gibson v. Pelhie, 37 Mich. 380.

A contract is bad where a party is induced to enter into it by the innocent
misstatement of facts by the other. Day v. Lawn, 51 Iowa. 364; Mulvey v.

King, 3!) Ohio, 491; Hunt v. Benton, 89 Ind. 38. If there is an absence of a
material attribute, and it is such that according to the ordinary course of
business and use of language the difference made by the absence of quality
wrongfully supposed to exist amounts to a different kind the transaction may
be void. "Winter v. Bandel, 30 Ark. 362; Hill v. Carley, 8 Hun. 636; Hull
V. Fields, 76 Va. 594; Safford v. Grout, 120 Mass. 20; Selma R. R. Co. v. An-
derson, 51 Miss. 829, and if the error is also common to both parties; except in

cases depending on some special reason; the mistake which will render the
contract void or voidable must be mutual. Brainard v. Arnold, 27CcM|n. 617;
Nevin v. Dunlap, 33 N. Y. 676: Renshaw v. Lefferraan. 51 Md. 277; Ins. Co.

r. Davis, 131 Mass. 316; Schantz v. Keener, 87 Ind. 258; Allen v. Hammond,
11 Peters, 63. Or it may be a mistake on one side and a fraud on the other.

Bergen r. Ebey, 88 111. Q69; Wyche v. Green, 26 Ga. 415; Worley v, Moore,
77 Ind. 567.
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standing he had taken a deed with full covenants, and had not

been evicted. But the authority of that case, and the doctrine

ot it, were much impaired by the supreme court in Maine, in a

subsequent case, founded on like circumstances (a); and they

were afterwards in a degree restored, by the doubts thrown over

the last decision by the supreme court of Massachusetts in Knapp v.

Lee (b). The same defence was made to a promissory note in the

case of Greenleaf v. Cook (c), and it was overruled, on the ground

that the title to the land, for the consideration of which the note

was given, had only partially failed; and it was said, that to make

it a good defence in any case, the failure of title must be total.

This case at Washington is contrary to the defence set up and

allowed, and to the principle established, in the case of Gray v.

Handkinson (d); but it seems to be supported by the case of

Day V. Nix (<?), where it was decided b}'^ the English court of

C. B., that a partial failure of the consideration of a note was

no defence, provided the quantum of damages arising upon

the failure was not susceptible of definite computation.

[ * 473 J
* The cases are in opposition to each other, and they

leave the question how far, and to what extent, a failure

of title be a good defence, as between the original parties to an

action for the consideration money on a contract of sale, in a

state of painful uncertainty (/). I apprehend, that in sales of

land the technical rule remits the party 'back to his covenants in

his deed; and if there be no ingredient of fraud in the case, and

the party has not had the precaution to secure himself by cove-

nants, he has no remedy for his money, even on a failure of title.

This is the strict English rule, both at law and in equity; and it

applies equally to chattels, when the vendor sells without any

averment of title, and without possession {g). In sales of chat

{a) Lloyd ?;. Jewell, 1 Greenleafs Rep. 352. See, also, Wrinkle v. Tyler, 1.")

Martin''H Louis. Rep. 111.

[b] 3 Pick. Rep. 452. But the case of Frisbie v. Hofnaglc, has been virtu-

ally overruled in Vibbard v. Johnson, 19 Johnson, 77, and is not now regarded

as authority." See Whitney w. Lewis, 21 Wendell^ 132, 134.

(c) 2 Wiieaton, 13.

(rf) 1 Baifit Rep. 278.

(c) 9 Moore's Hep. 159.

(/) 'ttie general rule in the English law is. that the partial failure of per-

formance by one party to a contract, for which there may Ikj a compensation
in damages does not authorize the other party to put an end to it. Frank-
lin I'. Miller, 4 Adolph. & Ellin, 599.

(g) Tantield, Ch. Karon, in Koswell v. Vaughan, Cro. Jac. 190. Medina r.

Sloughton, 1 Salk. Rep. 211. Bree v. Holl)ech, Douy. Rep. G54. Lord Al-
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tela, the purchaser cannot resist payment in cases free from fraud,

while the contract continues open, and he has possession. But

in this country the rule has received very considerable relaxation.

In respect to lands, the same rule has been considered to be the

law in New York (a); while, on the other hand, in South Caro-

lina, their courts of equity will allow a party suffering by the

failure of title, in a case without warranty, to recover back the

purchase money, in the sale of real as well as of personal

estates (6).^

In cases where the consideration has totally failed, the English

courts have admitted that fact to constitute a good defence be-

tween the original parties to a bill of exchange; though a partial

failure of the consideration is no defence (c). But with

us a partial as well as total failure of the * considera- [
* 474]

tion, may be given in evidence by the maker of a note,

to defeat or mitigate, as the case may be, the recovery (d). In

Indiana, by statute, 1831, in actions upon specialty or other con-

vanley, in Johnson v. Johnson, 3 Boss. c& Pull. 170. Urmston v. Pate, cited

in Sugden's Law of Vendors, 3d ed., 346, 347, and in 4 Cruise\'i Dig. 90, and in

Cooper's Eq. Rep.''M\. 1 Fonb. 366, n.

(a) Frost v. liaymond, 2 Caine's Rep. 188. Abbott i'. Allen, 2 Johns. Ch.

Rep. 523. Governeur v. Elraendorf, h Johns Ch. Rep. 84.

(6) Tucker v. Gordon, 4 Eq. Rep. S. C. 53, 58.

(c) Morgan v. Richardson, 1 Camp. N. P. Rep. 40, n. Tye v. Gwynne, 2
Ibid. 346. Mann v. Lent, 10 Darnw. cfc Cress. 877.

{d) Hills r. Bannister, 8 Cowen's Rep. 31. Sill v. Rood, 15 Johnson, 230.

Payne v. Cutler, 13 Wendell, 605. Cock v. Mix, 11 Conn. R. 432. Revised

Statutes of Illinois, edit. 1833, p. 484.
'^ In his treatise on set-off, recoupment and counterclaim, Mr. Watter-

man (| 506) says "a partial iailure of the title to real estate conveyed has
not in general been permitted to operate as a defence ])ro tanto to a note re-

ceived in payment of it. In such cases the parties have been considered as

entitled to that remedy, which was secured to them by their own agree-

ments in the covenants contained in their deeds, as best suited to the fair

adjustment of their rights." Hamraatt v. Emerson, 27 Maine, 308; Smith
r. Sinclair, 15 Mass. 171; Wentworth v. Goodwin, 21 Maine. 150

Where there is a partial failure in the title, a court of law can properly
afford no relief upon the principle of recoupment; but the parties remedy
is in equity. Wheat v. Dodson. 7 Kng. Ark. 699; McDaniel v. Grace, 15

Ark. 465; Key r. Henson, 17 Ark. 254; but see Sumter v. Welsh, 1 Brevard,

539.

The general rule as shown by the cases seems to be, that in the ab.sence of
fraud, where the convey^ince has been executed and the defendant is iu

posession of the land, he cannot set up the insufificiency of the title as a de-

fence to an action for the unpaid purchase money but is left to his remedy
by action on the vendors covenants, Lamerson v. Marvin, 8 Barb. 9; Whitney v.

Lewis, 21 Wend. 131; Hill r. Butler, 6 Ohio N. S. 207; Tims v. Shannon,
19 Md. 296. But it would seem to be otherwise where the defendant has
been evicted. Knapp v. Lee, 3 Pick. 452; Rice v. Goddard, 14 Pick. 293,

A'here there had been a total failure of the consideration.

39 VOL. II. KENT. 609
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tract, excepting conveyances of real estate and paper negotiable

by the law merchant, the defendant, may allege the want or fail-

ure of consideration, in whole or in part. He may allege fraud or

breach of warranty, and if he shows that the article was of no

value, or had been returned or tendered, he destroys the action (a).

In North Carolina, a total failure of consideration may be given

in evidence in a suit on a promissory note, though a partial fail-

ure cannot, and the relief is by a distinct suit (b). In equity,

as well as at law, the defendant, for the purpose of preventing

circuity of action, may show, by way of defence, in oider to

lessen or defeat the recovery, a total or partial failure of con-

sideration, as the case may be, when sued for the considertion of

a sale, or upon the security given for the purchase money (c).

So, the true value of articles sold may be shown in reduction of

the price, in cases of sales with warranty, or fraudulent repre-

sentation, though the article has not been returned; and this is

allowed to avoid circuity of action (d). In Louisiana, the failure

of consideration, either in whole or in part, in a contract of sale?

has been held to be a defence as far as it goes, on the principle

that matters which diminish, as well as those which destroy the

demand, may be pleaded in defence of the suit (e). The dis-

covery by the vendee, before payment, of incumbrances, is also

held, in Pensylvania, to be a valid defence^ in a suit for the pur-

chase money, to the amount of the incumbrance, whether there

existed a general or special warranty(gf). The defendant may,

by way of defence, show a breach of warranty as to the articles

sold, without either returning them, or g:iving notice to the vendor

(a) Wynn v. Hiday, 2 Blackf. Ind E. 123. In Georgia, by statute, 1836,

partial failure of consideration in any contract, may be given in evidence.

(&) Washburn v. Picot, 3 I)cv. Rep. 390.

(c) Lewis V. Wilson, 1 Edw. N. Y. Ch. Rep. 305.

{(l) M'Allister v. Head, 4 Wendeirs Rep. 483, S. C. 8 Tbid. 109. Miller v.

Smith, 1 MtiHon's Hep. 437. Steifjleman v. Jeffries, 1 S. & Raicle, 477. Beecken
V. Vrooman, 13 Johnson, 302. See, also, to the same point, Street v. Blay, 2
B. (C-Adolp. 456. Poulton v. Latimore, 9 B. cO Cress. 259. Pearson v. Wheeler,
1 Ryan <£• Moody. 303.

(e) Evans v. Gray, 12 Martin's Louis. Rep. 475, 647. But in Fulton v.

Griswold, 7 Martin's Louis. Rep. 223, it was held, that the vendee of land
could not refuse payment of the price, nor could he require the surety from
the vendor until suit brought to evict him. And it seems now to be settled

in South Carolina, that on a sale of land, a defect of title in the vendor is

no defence at law to a suit on the note given for the consideration money, so

long as the purchaser remains in poasession under an ecjuiftible title. Carter
V. Carter, 1 Bailey's Rep. 217. Bordeaux v. Cave, Ibid. 250. Westbrook v.

^'Millan, Ibid. 259.

{g) Christy v. Reynolds, and Tod v. Gallagher, 16 Serg. <& Rawle, 258, 261.
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to take them away (a). In Virginia, it was provided by statute,

in 1830, that a defendant might allege by way of plea, not only

fraud in the consideration or procurement of any contract, but

any such failure in the consideration thereof, or any such breach

of warranty of the title or soundnes;? of personal property, as

would entitle the defendant, in any form of action, to recover

damages at law, or to relief in equity. The rule in Ohio is, that

the fraud must go to the whole consideration, or the payment of

a note cannot be avoided at law, upon the ground of fraud (6).

This is also the law in Kentucky; and a plea going only to a part

of the consideration is bad (c).^'

* There has been much discussion and diversity of [
* 475 ]

opinion on the subject of rescinding and of enforcing

the specific performance of contracts, in the cases of partial failure

of the consideration. In one case (d). Lord Kenyon observed,

when sitting in chancery, that the court had gone great lengths

in compelling parties to go on with purchases, contrary to their

original agreement and intention; but hessaid, a case might be

made out sufficient to put an end to the whole contract, when the

seller could not make a good title to part of the subject sold. In

the case of the Cambridge wharf, the seller made title to all the

estate but the wharf, and that part of the land was the principal

object of the buyer in making the purchase, and the buyer, who
had contracted for the house and wharf, was compelled to com-

plete the purchase without the wharf. But, as Lord Kenyon
truly observed, that was a determination contrary to all justice

{a) Steigleman v. Jeffries, 1 Ibid. 477.

(b) Harlan v. Read, 3 Ohio Rep. 285.

((') Delaney v. Vaughan, 2 Bibb's Rep. 379. Wallace v. Barlow, Ibid. 168.

id) Poole V. Shersold, 1 Oo.v'.s- Cas. 273.
•^^ See further Spalding v. Vandercook, 2 Wendell, 431; Burton in. Stewart,

3 Id. 236; Judd v. Denison, 10 Wend. ol2. In Massachusetts, Harrington r.

Stratton, 22 Pick. 510; Perley v. Balch, 23 Pick. 283; Goodwin v. Morse, 9
Mete. 278; Parish v. Stone, 14 Pick. 198.

In Maine a partial failure of consideration does not seem to be a defence,
if uncertain and not capable of computation. Herbert v. Ford, 29 Me. 546.

In Alabama wherever the defendant might resort to a cross action he may-
claim a deduction in an action against him. Pedeu v. Moore, 1 Stew. &
Port. 71.

In Arkansas he has the same right whether the action be upon his promis-
sory note or upon the original contract. Key v. Henson, 17 Ark. 254; Scud-
der V. Andrews, 2 McLean, 464.

In Kentueky the law is the same as in Arkansas. Miller v. Gaither, 3
Bush. Ky. 152. So in Georgia, Albertson v. Halloway, 16 Geo. 377; Hook
V. Stowell, 30 Geo. 418; and Mississippi, Rasberry v. Moye, 23 Miss. 320.
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and reason. There have been a number of hard cases in chan-

cery (a), and in which performance has been enforced, thDUgh

there was a material variance between the actual and supposed

circumstances of the subject, and when those circumstances were

wanting which were the strong inducement to the contract.

These cases had gone to such extravagant lengths, that Lord

Erskine declared (b) he would not follow them, nor decree spe-

cific performance, when the main inducement to the purchase had

failed. In many cases, however, where the title proves defective

in part, or to an extent not very essential, specific performance

will be decreed, with a rateable reduction of the purchase money,

by way of compensation for the deficiency (c).

The good sense and equity of the law on this subject is, that

if the defect of title, whether of lands or chattels, be so

[ * 476 ] *great as to render the thing sold unfit for the use in-

tended, and not within the inducement to the purchase,

the purchaser ought not to be held to the contract, but be left at

liberty to rescind it altogether. This is the principle alluded to

by Pothier, and repeated by Lord Erskine and Lord Kenyon. In

South Carolina, it has been held, that if the deficiency in the

quantity of land be so great as to defeat the object of the pur-

chase, the vendee may rescind the bargain; and if the defects

were not so great as to rescind the contract entirely, there might

be a just abatement of price; and this doctrine applies equally

to defects in the quantity and quality of land, and for unsound-

ness and defects in personal property (d). The same principle

was declared in Pennsylvania, in the case of Stoddart v. Smith (e),

on a contract for the purchase of land. If there be a failure of

title to part, and that part appears to be so essential to the resi-

due, that it cannot reasonably be supposed the purchase would

(a) Several cases of that kind are alhided to by Lord Eldon, in 6 Ves. 678;
jind see, also, Oldfield v. Round, 5 Ihi<L 508.

(6) Halsey v. Grant, 13 Ves. 78. Stapylton v. Scott, Ibid. 426.

(c) Milligan v. Cooke, 16 Ve.s. J. King v. Bardeau, 6 Johns. Ch. Rep. 38.

Smith ?'. Tolcher, 4 J?n.ss(>/'s Bep. 305. Soule v. Heerman, 5 J//7/rr'.s Louis.

Rep. .358. Sales by an heir apparent, of expectancies or reversionary inter-

ests will be set aside when the consideration is inadequate, and advantajje

was taken of his necessities. Earl of Portinore v. Taylor, 4 Simon^s Rep. 182.

Gibson v. Jeves, 6 Vesey, 266. Peacock v. Evans, 16 Vesey, 512. Gowland
V. DeFaria. 17 Ibid. 20.

id) Pririgle v. Witten, 1 Bay's Rep. 256. Grey v. Handkinson, Ibid. 278.

Glover v. Smith, 1 AVy. Rrp. 's. C. 433. Waiuwright v. Head, Ibid. 573.

Tunno V. Flood, 1 MUhrd's Rep. 121.

(e*) 5 Binney's Rep. 355, 363.
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have been made without it, as in the case of the loss of a mine,

or of water necessary to a mill, or of a valuable fishery attached

to a parcel of poor land, and by the loss of which the residue of

the land was of little value, the contract may be dissolved in toto.

But the court in the last case limited very much the right of re-

scinding a contract for a partial failure of title; for if the sale

was of lots in different parts of a city, it was not dissolved by the

failure of title to some of the lots, not adjoining or particularly

connected with the others, nor essential to their use or enjoyment. ^^

It is to be regretted, that the embarrassment and contradiction

which accompany the English and American cases on this sub-

ject cannot be relieved, by the establishment of some clear and

definite rule, like that declared in France, which shall be of con-

trolling influence and universal reception (a).

*(3.) The price is an essential ingredient in the con- [ *477 ]

tract of sale; and it must be real and not merely nom-

inal, but fixed, or be susceptible of being ascertained in the mode
prescribed by the contract, without further negotiation between

the parties. Pretium constitui oportet. nam nulla emptio sine

pretio esse potest (6).

(a) The rule in chancery, upon the principle of equitable c^mersion, is to

consider that which was agreed to be done, as done, if the execution of the
agreement would be lawful and just. In pursuance of this doctrine, the
purchase money of lands contracted to be sold during the life of the testator,

is treated as personal estate. Baden v. Countess of Pembroke, 2 Vern. Rep.
212. Lawes v. Bennett, 1 Cox's Cas. 167; Vide supra, p. 230, n. e.

(b) Inst. 3, 24. Dig. 18, 1, 2. Polhier, du Cont. de Vent, part 1, art. 2, n. 18.

Brown r. Bellows, 4 Pick. 189. Inadequacy of price, independent of other
circumstances, is no ground for relief in equity, against a bargain, unless it

be so gross or excessive as to afford a necessary presumption of fraud, imposi-
tion or undue influence. Csgood v. Franklin, 2 Johm. Ch. Rep. 23, 24. The
opinions of Sir Thomas Clarke, Lord Thurlow, Lord Ch. B. Eyre, Lord El-
don, and Sir William Grant, were all referred to in the case cited iu support
of that position. See, also, to the same effect, Copis v. Middletou, 2 Madd
Ch. Rep. 410. Butler v. Haskell, 4 Dess. S. C. Eg. Rep 651. By the civil

law, a sale for one-half the value, might be set aside for inadequacy; and
Lord Nottingham, iu Nott r. Hill, 2 Ch. Cas. 120, observed, that he wished

^^ If the purchaser is deceived in the purchase of land, he may plead in

bar to any action on his bond. Fraudulent misrepresentations will entitle
him to l>e either wholly relieved from his bargain or to compensation ])v way
of abatement. See Hammett v. Emerson, 27 Me. 308; Adams r. Wylie, 1

Nott & McCord, 78; Johnson r. Wideman, Rice, 325; Tunno v. Flood, 1 AIc-
Cord, 121; Kelly v. Pember, 35 Vt. 183; Gib-son v. MarquLs, 29 Ala. 668;
Hollev V. Younge, 27 Ala. 203; Munroe v. Pritchett, 16 Ala. 785; Van Epps
i'. Harrison, 5 Hill, 63; Allaire v. Whitney, 1 Hill, 484; S. C. 4 Denio, 554;
House r. Marshall, 18 Miss. .368. A misrepresentation by the vendor as to

cost of land has also been held a ground for reduction. Sandford r. Handy,
23 Wend. 260. See, however, Van Epps v. Harrison, tibi supra; Ekins v.

Tresham, 1 Lev. 102.
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(4. ) Mutual consent is requisite to the creation of the contract;

and it becomes binding when a proposition is made on one side

and accepted on the other; and on the other hand it is no con-

tract, if there be an error or mistake of a fact or in circumstances

going to the essence of it. This is a clear principle of universal

justice. Non videntur qui errant consentire (a).^^ In creating

the contract the negotiation may be conducted by letter, as is

very common in mercantile transactions;* and the contract is

complete when the answer containing the acceptance of a dis-

tinct proposition is despatched by mail or otherwise, provided it

be done with due diligence after the receipt of the letter con-

taining the proposal, and before any intimation is received that

the offer is withdrawn. The court said, there would be no cer-

tainty in making contracts through the medium of the mail, if

it were so in England. If the price of the purchase was less than one-half
the value, the inequality was deemed in the civil law enormis Ifesio, and re-

lief was afforded. At law the rule is more stern, and a promise or obliga-

tion cannot be defeated in whole or in part on the ground of the inadequacy
of the consideration. The slightest consideration is sufficient to support the
most onerous obligation. The consideration may be impeached only by
showing fraud, mistake or illegality in its concoction or non-performance of
the stipulations on the part. of the promisee. Oakley v. Boorman, 21 Wen-
dell, 588. See, also, Sfory\H Comm. on Eq. Jnrispriidrnce, 248—254.

(a) Pothier on Oblig. p. 1, c. 1, sec. 17, 18. Thornton v. Kempster, 5
Taunton, 786. Hammond v. Allen, 2 Sumner, 395, 399.

'** A mere offer not accepted involves no concurrence of wills and it can
never constitute a contract. Bower v. Blessing, 8 S. & K. 243; Tuttle r.

Love, 7 Johns. 470; Demoss v. Noble, 6 Iowa, 530; Esmay v. Gorton, 18 111.

483; Harlow v. Curti&s, 121 Mass. 320.

The proposal and acceptance may be, 1st, express, as where they are ex-

pressed inwards, or 2nd, tacit, when they are conveyed by the conduct of
the parties. In offers made by advertisements there is a contract between
the person making the offer and the one who performs it although the offer

was not made to the party by name. The advertisement is the proposal and
as soon as it is acted upon by a party there is an acceptance and a complete
contract. Haydeu v. Songer, 56 Ind. 42: Lowring r, Boston, 7 Met. 409;

Davis I'. Muuson, 43 Vt. 676; Janorin v. Exeter, 48 N. H. 83; Shuey v. U.

S., 92 U. S. 73. It is a contract entered into and executed by the act itself.

Babcock v. Raymond, 2 Hilton, 61; England r. Davidson, 11 A. tSc E. 856.

The acceptance of'an offer must, in order to constitute a binding contract.

be an exact acceptance of the terms and thing offered without the introduc-

tion of any fresh terms or variations. Potts v. Whitehead, 8 C. E. (ircen

(N. J.), 512; Abbott?;. Shepard, 48 N. H. 16; Gowing v. Knowles. 118 Mass.

232; Washington Ice Co.. 62 Me. 359; Hartford & N. H. R. R. Co. v. .T;ick-

8on, 24 Conn. 514; Train v. Gold, 5 Pick. 380; John.ston v. Fessler, 7 Watts.

48; Carr r. Duval, 14 Peters, 77; Bruce v. Bi.shop. 43 Vt. KH; I^liason r.

Henshaw, 4 Wheat. 225; Crocker v. New London, Willimantie & P. R. R.

Co., 24 Conn. 262, and see the last case with reference to the offer and ac-

ceptance of a public reward constituting a contract. As to a colorable sale

see Bradley v. Hale, 8 Allen, 59.
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tho rule v/as otherwise (a).^* On the other hand, it has been

(a) Adams v. Lindsell, 1 Barnw. & Aid. 681. Chiles v. Nelson, 7 Dana,
281. The distinetions on this subjeet are refined and snbtle. In Mactier
r. Frith. G Uundcirn Rep. 103, an offer to sell made by letter, was stand inj;

and held open for acceptance at the time it was accepted, thou<i;h the knowl-
edge of the concurrence of wills, when the acceptance was made, was not
known to the party who wrote the letter, and though he died before notice

of the acceptance, by answer to the letter, was received, but after the time
of acceptance. The ofTer may be deemed to stand open for acceptance, until

it is (expressly, or by presumption, withdrawn. So, also, in lirisban ?'. Bo3'd,

4 Paigc^s Bcj). 17, where A. wrote to his factor, proposing to ship to him cot-

ton on joint account; the agent, on receipt of the letter, gives notice of his

assent, and it was held that as soon as the agent so replied and the letter

transmitted, the contract was complete, and mutually binding. Merlin
states this case in the French courts. A. writes to B., and offers to buy
articles on certain conditions. B. writes an answer in the morning and ac-

cepts the offer. He writes a second letter in the evening of that day, that
he cannot accede to the offer exactly, according to all the conditions. Both
answers are received by A. at the same instant, and it was held that A. was
not bound by tho offer, as the second letter did away the force of the first.

^* Upon the mode of construing correspondence in order to arrive at a
complete contract, see Watts v. Ainsworth, 1 H. & C. 88; 31 L. J. Ex. 448;
and Bog Lead Mining Co. v. Montague, 10 C. B. N. S. 481, 491; Proprietors

Eng. and For. Cred. Co. v. Arduin, L. R. 5 Eng. App. 64.

As to correspondence through the post see, further, Dunlap v. Higgins, 1

H. L. Cas. 381, Potter v. Saunders, 6 Hare, 1.

In Chitty on Contracts, 11 Ed. p. 17, the rule is thus laid down, "If an
offer be made by letter, to a party at a distance, it is* presumed to be con-
stantly repeated until the period of acceptance arrives, up to which period
it is to be inferred that there is a continuation of the intention to contract,

and that the acceptance of the exact terms proposed, within the precise

time limited, shall, when received by him who made the offer, form a com-
plete contract as from the date of such acceptance provided the party mak-
ing the offer has not, in the interim, withdrawn it."

The acceptance must be posted within the time specified; or if none men-
tioned within a reasonable time, and before any intimation is received that
theofler is withdrawn. Potts v. Whitehead, 5 C. E. Green (N. .J,), 55; Ab-
bott r\ Shephard, 48 N. H. 14. Stockham v. Stockham, 32 Md. 196. The
sending of the letter accepting the proposal is sufficient to complete the
contract. Trevor v. Wood, 36 N. Y. 307; Hallock v. Commercial Ins. Co.,

2Dutcher (N. J.), 268; Hamilton v. Lycoming Ins. Co., 5 Pa. St. 339; Pal-
mer V. Phcienix, &c., Insce. Co., 84 N. Y. 63; Chiles v. Nelson, 7 Dana
(Ky.), 281. The acceptor if his letter be duly posted is not liable for any
mistakes of the po.st office. Vassar v. Camp, 14 Barb. (N. Y. ) 341; S. C. 1

Kernan, 441. It was not until the year 1879 that the question, whether or
not a letter of acceptance that miscarried altogether Avas binding upon the
proposer, was settled by the courts in England; in that year, however, in

the case of Household Fire Insurance Co. v. Grant, 4 Ex. D. 216. it was held
that it was. See, hereon, Saveland v. Green, 40 Wis. 431; Minnesota Oil
Co. V. Collier Lead Co., 4 Dil. 431 ; Trevor v. Wood, 36 N. Y. 307. Lewis v.

Browning, 130 Mass. 173; Hutchison r. Blakeman, 3 Met. (Ky.) 80; The
Palo Alto, 6 N. Y. 2 Ware. (Dav.) 343; Tayloe v. Merchants' Fire Ins. Co.,

9 How. 390.

Upon the question as to proving contracts by telegram, see Minnesota
Oil Co. V. Collier White Lead Co., 4 Dill. 431; Henkel r. Pape, 6 Ex. 7;
Leonard v. New York, &c., Tel. Co. 41 N. Y. 544; Durkee v. Vermont Cen-
tral K. R. 29 Vt. 127; Taylor v. Steam Boat Robert Campbell, 20 Missou.
254; Beach v. Raritan, &c., R. R. Co., 37 N. Y. 457.
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held that if A. makes an offer to B., and gives him a specified

time for an answer, A. may retract before the offer is accepted,

on the ground that until both parties are agreed, it is no con-

tract, and either of them has a right to recede, and one party

cannot be bound without the other (a).^^

[ *478 ] * V. 0/ implied ivarranty of the articles sold.

In every sale of a chattel, if the possession be at the

time in another; and there be no covenant or warranty of title,

the rule of caveat emptor applies, and the party buys at his

Eepertoire, tit. Vente, sec. 1, art. 3, note 11. But in the case of M'Colloch v.

The Eagle Ins. Co., 1 Pick. Hep. 278, A. wrote by mail to B. to inquire on
what terms he would insure a vessel; B. wrote an answer on 1st January,
that he would insure at a certain rate; on 2d January, he wrote another
letter, retracting: A., before he received the last letter, Avrote by mail an
answer to B.'s first letter, acceding to the terms, and it was held there was
no contract, and that the treaty was open until B. had received the letter of

A. If A., who makes the proposal, should die or become noa compos before

his letter is received and assented to, the assent is void, because there is no
concurrence ot wills at the time. Pothier, Traile dit Coni. do J'cnfe, No. 32.

Vide infra, p. 646; the better opinion of the jurists is, that as soon as an
offer by letter is accepted, the consent is given and the contract complete, al-

though the acceptance had not V)een communicated to the party by whom
the offer was made, provided the party making the offer was alive when the
offer was accepted. Pothier. Tr. de Vente, n. 32. Duvergier, Tr. de la Vente, 6,

1, 60, and though Merlin & Toullier, are of a contrary opinion, yet against
them may be cited WoJf, part 3, sec. 715, and'the English decision.

(a) Paine v. Cave, 3 Term Pep. 148. Cooke v. Oxley, Jbid. 653. Rutledge t.

Grant, 4 Bing. Rep. 653. Gravier v. Gravier, 5 Marlines Louis. Rep. 206. But
see mpnt, p. 236, and infra, p. 510, for exceptions to the general rule, that

both parties must be bound, or neither can be. Though the weight of auth-
ority would seem to be otherwise, yet the good faith and justice of the ca.se

would lead to the conclusion, that if A. who makes the offer gives B. a spe-

cified time to accept, and he accepts within the time, it becomes a valid con-

tract, and A. is bound by his offer, which left it optional in B. to accept or

reject the offer within the time. The criticisms which irave been made upon
the case of Cooke v. Oxley, are sufficient to destroy its authority.

The Roman law gave an action to one who did anything proper and bene-
ficial to the estate of another, who was absent and ignorant of it; and it

went on the ground of a positive benefit confened, and of the equity of not
permitting on9 man to profit by the labour of another without compensation.
Big. 3, 5, 2. The supreme court in Ix)uisiana has followed this principle.

Police Jury v. Hampton, 17 3fariin\s Lous. Rep. 398. But there is no prin-

ciple in the English law which would support such an action for compensa-
tion, on the footing on a contract. See infra ad fincvi, as to the efl'ect of death
on the validity of a contract not already consummated.

^^But see Adams v. Lindsey, 1 B. & Aid. (iHl; Dunlap v. Higgins, 1 H. L.

Cas. 381; where the parties reside at a distance and are compelled to treat by
letter through the post, the party making the offer cannot retreat after the

offer has been accepted by letter duly posted although it may not have
reached him.
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peril (a)."^" Bat if the seller Las possession of the article, ind

he sells it as his own, and not as agent for another, and for a fair

price, he is understood to warrant the title (b)."'' A fair price

implies a warranty of title ; and the purchaser may have a satisfac-

tion from the seller, if he sells the goods as his own, and the title

proves deficient. This was also the rule of the civil law in all

cases, whether the title wholly or partially failed (c). With re-

gard to the quality or goodness of the article sold, the seller is

not bound to answer, except under special circumstances, unless

he expressly warranted the goods to be sound and good, or unless

he hath made a fraudulent representation or used some fraudu-

lent concealment concerning them, and which amounts to a war-

ranty in law. The common law very reasonably requires the

purchaser to attend, when he makes his contract, to those qual-

ities of the article he buys, which are supposed to be within the

reach of his observation and judgment, and which it is equally

his interest and his duty to exert. This distinction between the

(n) Tanfielfl, Ch. Baron, Cro. Jnc. 197. Holt, Ch. J., Medina r. Stoujih-
tou, 1 Snik. Rep. 210. If, however, the seller affirms the chattel not in his
po.sscssion to be his, Mr. Justice BuUer thinks he is bound to answer for the
title, for the vendee had nothing else to rely upon, if the property was out
of posses.sion. Buller, J., in Pasley v. Freeman, 3 Term. Rtp. 57, 58. There
is good sense and equity in the observation.

{h) Medina v. Stoughton, 1 LO. Raym. 523. 1 Salk. Rep. 210. Adamsonv.
Jarvis, 12 B. 3foore, 241. Cross v. Gardner, Carth. Rep. 90.

(e) I)i(/. 21, 2, 1. By the civil law there was an implied warranty that
the article sold was sound, and if not, and was unfit ior the purpose in-

tended, the vendee might return it and rescind the sale and recover back
the price, though the vendor might exempt himself from liability by stipu-
lation in cases free from fraud. Pot/iier, Cont. de Vente. No. 184.

=«' Huntington v. Hall, 36 Me. 501; Scranton r. Clark, 39 N. Y. 220; Long v.

Hickingbottom, 28 IMiss. 772; Pratt v. Philbrocnk. 32 Me. 23; Dresser v.

Ainsworth, 9 Barb. 619; Emerson v. Brigham, 10 Mass. 202; Edick v. Crim,
10 Barb. 445. No implied warranty of title by executors, &c. Blood v.

French, 9 Gray, 197; Forsvthe r. Ellis, 4 J. J. Marsh. 298; Brigham v.

Maxey. 15 111. 295; Mockbee v. Gardner, 2 Hill. & Giil. 176; Ricks r. Dila-
hunty, 8 Porter, 133; Prescott v. Holmes, 7 Rich. Eq. 9. Nor by officers of
the law. Bostick v. Winton, 1 Sneed, 525; Davis r. Hunt, 2 Bailev. 412;
Hicks V. Skinner, 71 N. C. 539; Worthy v. Johnson, 8 Geo. 236; Yates v.

Bond, 2 McCord, 382; Hensley v. Baker, 10 Mo. 157; Bashore v. Whisler. 3
Watts. 490; Kodgers v. Smith, 2 Car. (Ind.) 526; Stone v. Pointer, 5 Munf.
287; Morgan v. Fencher, 1 Blackf. 10.

^^Sweft i\ Colgate, 20 Johns. 196; Case v. Hall. 24 Wend. 102; Hunting-
ton r. Hall, 36 Me. 501; Darst v. Brackway, 11 Ohio, 46*2; Sargent v. Cur-
rier, 49 N. H. 310; Whitnev v. Haywood, 6 Cu.sh. 82; Bennet v. Bartlett,

6 Cush. 522; Scott v. Scott, 2 A. K. Marsh. 215; Hale v. Smith. 6 Greenl.
420; M'Cabe v. Moorehead, 1 Watts & Sergt. 513; Shattuck v. Green. 104,
Mass. 42; Dresser v. Ainsworth, 9 Barb. 619; Sherman v. Champlain Trans.
Co., 31 Vt. 162; Dorr v. Fisher, 1 Cush. 273; Payne v. Rodden. 4 Bibb. 304;
Inge V. Bond, 3 Hawks, 101; Lines v. Smith, 4 Florida, 47; Williamson v.

SammoDS, 34 Ala. 691.
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responsibility of the seller as to the title, and as to the quality of

goods sold, is well established in the English and

[*479] American law (a). In Seixas \. *Wood (6), the rule

was examined, and declared to be, that if there was
no express warranty by the seller, or fraud on his part, the buyer,

who examines the article himself, must abide by all losses arising

from latent defects, equally unknown to both parties; and the

same rule was again declared in Sivett v. Colgate (c). There is

no doubt of the existence of the general rule of law, as laid down
in Seixas v. Wood: and the only doubt is, whether it was well

applied in that case, where there was a description in writing of

the article by the vendor, which proved not to be correct, and

from which a warranty might have been inferred. But the rule

fitly applies to the case where the article was equally open to the

inspection and examination of both parties, and the purchaser re-

lied on his own information and judgment, without requiring any

warranty of the quality; and it does not reasonably apply to

those cases where the purchaser has ordered goods of a certain

character, or goods of a certain described quality are offered for

sale, and when delivered, they do not answer the description

directed or given in the contract. They are not the articles

which the vendee agreed to purchase; and if there be no oppor-

tunity for inspection, there is an implied warranty that the

article shall answer the character called for, or be of the qual-

ity described, and saleable in the market and under that de-

nomination (d).^^ When goods are discovered not to answer

(n) Co. Lift. 1-2 a. 2 Bl'^eks. Comm. 452. Bacon's Ahr. tit. Action on the

Case, E. Comyn on Contracts, vol. ii. p. 263. Douf/. Jicp. 20. Paikinson v.

Lee, 2 EasVs Jlep. 314. J^etreeze v. Tremper, 1 Johns. Rep. 274. John.ston v.

Cope, 3 Hnrr. k: Johns. H9. Wilson v. Shackleford, 4 /Randolph's Rep. 5.

Dean }.'. Ma.son, 4 Conn. Rep. 428. Boyd r. Bopst. 2 DaV. Rc]^. 91. Emer-
son V. Brighani. 10 Mass. Rep. 197. Swett v. Colgate, 20 Johns. Rep. 19().

Kimniel v. Litchly. 3 Yeafes' Rep. 262. Ritchie v. Summers, Ibid. 534. Will-
ing r. Consequa, 1 Peters' Rep. 317. 12 Serf/. <& Rnwle, 181. Tilghmau Ch.

J.. Cliism ?;. Woods, 1 Hard. Ken. Rep. 531. Lanier v. Auld, 1 Murj)hi/'s

Rep. 138. Erwin r. Maxwell, 2 //>/>/. 245. Westmoreland v. Di.xon, 4 Hai/-

wood's Tenn. Rep. 227. Barrett v. Hall, 1 Aiken's Rep. 269. McFarlaud r.

Newman, Superior Court, Peun., September, 1839. Law Reporter, vol. ii.

No. 10.

(6) 2 Caine's Rep. 48. Welsh r. Carter, 1 Wendell's Rep. 185. Chandelor r.

Lopus, Cro. J. 4 S. P. This last case is condemned iu Bradford v. Manly,
13 Mass. R. 139.

{c) 20 Johns. Rep. 196.

{d) Laing v. Fidgeon. 6 Tannf. Rep. 108. Weall r. King, 12 Ea.sfs Rep. 452.
*" Under a contract to su})ply goods ol a specitied description which the

buyer has no opportunity ol" inspecting, the goods must not only iu fact
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* the order given for them, or fo bo unsouDcl, the piir- [_' 480]

chaser ought immedifitely to return them to the vendor,

(ianlincr r. (Jray, 4 Cnmp. Rep. N. P. Rep. 144. Bri(lji;e v. Wnine, 1 Stark.

A\ P. Rep. 104. Hastings 7'. Loverinjj, 2 Pick. Rep. 214. Woodworth, J., in

Swett V. Colgate. 20 Johns. Rep. 204.
' Hyatt r. lioyle. f) OHi d- Johnson, 110.

Osgood V. Lewi.s, 2 Hair. <& GUI, 49.'). Borrekins r. Bevau, ?> Ramie's Rep.

23. The recent Englisli cases of Gray v. Co.x, and .Tones v. Bright. (4 Barnw.
<€< Cress. lOH. 4 Camp. N. I*. Rep. 144.) give countenance to the raore ex-

tended doctrine ot the civil law. lliat on the sale of an article there is an
implied warranty that it is merchantable, or fit for the purpose declared. The
progress of the new Englisli doctrine, which raises, on a fair sale 'of an ar-

ticle of goods or merchandise, the implied warranty that it \s merchantable or

Jit for the purpo'^e intended, is worth attending to. In Jones v. Bowden. (4

Taunt. Rep. Hi!,) the warranty was implied fr )m the cnston of the trade. In

Laing?-. Fidgeon, (0 Taunt. Rep. 108, ) it was implied, that in the sale of manu-
factured goods they should be nierchantable, or fit for some purpose. In

Gray r. Cox, (4 Ramie. & Cresft. 108,) Lord Tenderden held, that if a com-
modity be sold for a particular purpose, there was an implied warranty that

it should be reasonably fit for that purpose. Lord Ellenborough. in Bluett

r. Osborne, 1 Sfarkie^^ Rep. ;]84, expressed himself to the same effect; and in

Jones 7-. Bright, (5 Binr/ham's Rep. 533,) the court of C. B. estal)lished the

same doctrine. The rule is not universally api)lied, but it approaches very

answer the specific description, but must be saleable or merchantable under
that description. Gallagher »'. Waring, J) Wend, 10; Kogers /?. Niles. 11 Ohio
St. 48; Hamilton ?'. Ganyard. 3 Keyes (N. Y.),45; Moses 7'. Mead, 1 Denio,

378: Whitmore /'. South Boston Iron Co., 2 Allen, 58; Gaylord Manf. Co, 7.'.

Allen. 53 N. Y. 518. And the maxim caveat emptor does not apply when the

purchaser has no opportunity of examining the goods. See Gaylord v. Manf.
Co,, nbi f<upra: Williams v. Spofford, 8 Pick. 210; Salisbury v. Stainer, 19
Wend. 159; and see Barnard 7*. Kellogg. 10 Wall. 383.

When good are sold by sample the sale must be made expressly by the

sample and the question is one for the jury. Bierne 7'. Dord, 1 Seld. 95;

Atwater 7'. Clancy, 107 Mass. .369; Beebe 7-. Roberts, 12 Wend, 412; Leonard
V. Fowler, 44 N. Y. 289; Hargons t; Stone, 1 Seld. 73; Gallagher /'.Waring,

9 Wend. 20; Bradford /•. Manby, 13 Mass. 139; Lathrop 7). Otis, 7 Allen, 435;
Borrekin 7' Bevan, 3 Kawle, 37; Messenger v. Pratt, 3 Lans. 234; Day c.lia-

guet, 14 Minn. 273.

There is am implied warrantry, where the vendor is told that the article

ordered is required for a particuhir purpose, that it shall answer that pur-
pose. Brown v. Edgington, 2 Sc. N. 496; Bigge -/'. Parkin.son,'7 H. & N.

955; and also when a vendor manufactures an article to be used for a par-

ticular purpose, that it is rea.sonably fit and proper for the purpose for which
he profes.ses to make it and lor which it is known to be required. Jones r

Bright, 3 Moo. & P. 115; 5 Bing. 533; Grav /•. Cox; 6 D. & K. 208; 4 B. «&

C. 108; Bigge 7\ Parkinson, 31 L. J. Ex. 301; 7 H. «& N. 955.

There is also an implied warranty on the part of the vendor of provisions,

that they are wh^^lesome, but if the purchaser examines and selects them for

himself, the vendor will not, in the absence of fraud and without theJcnowl-
edge of their being unwholesome, be liable. Burnby v. Bollct, 16 M. <S: W.
644; 17 L. J. Ex. 190; Emmerton 7;. Matthews, 31 L. J. Ex. 139; 7 H. Ck N.
586. But see Bigge 7-. Parkinson. 7 H. & N. 955; 31 L. J. Ex. 301. See
Win.sor v. Lombard, 18 Pick. 57; Davis 7'. Murphy, 14 Ind. 158; Hoover 7:.

Peters, 18 Mich. 51; Osgood ?-, Lewis, 3 H, & Gill. 495; French v. Vining,
102 Mass. 132; Van Bracklin v. Fonda, 12 Johns. 468. The rule does not
apply to the case of a vendor .selling provisions as articles of merchandise to

sell again. Hart 7'. Wright, 17 Wend. 267; Win.sor v. Lombard, 18 Pick. 57;
Emerson v. Brigham, ubi supra; Mose 7;. Mead, 5 Denio, 678.

619



*480 OF PERSONAL PROPERTY. [Part Y.

or give him notice to take them back, and thereby rescind the

contract; or he will be presumed to acquiesce in the quality of

the goods (a). In the case of a breach of warranty, he may sue

upon it without returning the goods; but he must return them

and rescind the contract in a resonable time, before he can main-

near to the establishraeut of an implied warranty in every case. As yet, it

is the vsnge of imde, the manufactured goods, or the specific jnayose, that
raises the warranty. But the principle would apply equally to the sale of a
horse for a particular purpose, as for a carriage, or to carry a female; and
some of the American cases have taken hold of the new English doctrine,

and shown a disposition to domesticate it. Thus in Osgood r. Lewis, (2

j}arr. <£• Gill, 495,) and in Van Bracklin v. Fonda, (12 Johns. Hep. 468,) it

was held, that on the sale of provisions for domestic use, there was an im-
plied warranty that they were wholesome; and in Gallagher v. Waring, (9
WendelVs Rep. 20,) that on a sale ot cotton iu bales without sample or ex-
amination, and when the inspection of the article was equally accessible,

and its quality equally unknown to both parties, there was an implied war-
ranty that the article was merchantable. So, in the case of Haimony v.

Wager, {N. Y. Superior Court, April, 1886,) on a sale by a commission mer-
chant, of barilla, it was held, that as the defendant had not an opportunity
(the article being in bales, and its intrinsic merits equally unknown to both
parties) to examine the bulk of the article sold, he was entitled to expect a
merchantable article, and that having bought with the knowledge of the

seller, the article for a particular purpose, he was entitled to an article which
would answer for that purpose. These last cases go quite as far, at least, as

any of the English cases, and trench deeply upon the plain maxim of the
common law, caveat emptor; and I cannot but think that the old rule, and the
old decisions down to that of Seixas v. Wood, were the salest and wisest

guides; and that the new doctrine, carried to this extent, will lead to much
difficulty and vexatious litigation in mercantile business. In Hart ?\ Wright,
17 Wendell, 267, Judge Cowen learnedly reviews the cases on the subject, and
the conclusion of the court is justly and spiritedly in favour of the old rule

of the common law. in contradiction to the rule of the civil law, and he
says it is the American doctiine, and emphatically .so in New York. On a
general sale of merchandise for a .sound price, there is no implied warranty
that the article is fit lor merchantable or manufacturing purposes. A war-
ranty is not raised by a sound price alone, except under peculiar circum-
stances, as where there is a written description as to kind or quality, or goods

of a certain description are contracted for, or perhaps in some other peculiar

cases. So, again, in the case of Waring r. Mason, is Wendell, 425, the chan-

cellor and Mr. Senator Paige expre.s.sed themselves decidedly in favour of the

common law doctrine; and iu the case of Wright v. Hart, in error from the su-

preme court to the court of errors {Ibid. 449,) Chancellor Walworth and Mr.

Senator Tracy, gave a strong sanction to the argument ot Judge Cowen, in

support of the common law doctrine of careat anptor, and the rule of the

civil law was rejected. The common law on this point is now reinstatenl in

the jurtsprudence of New York. Ch. J. Gibson, also, in the Penn.^vlvania

case of McFarland v. Newman, September, 1839, Law Heporier, vol. ii. No.

10, supports the common law doctrine of caveat emptor on the sale ol chattels,

in cases without fraud. misrei)resentation, or warranty, undcrstandingly
made, with distinguished strength and .success. In South Carolina, (as, .see

infra, p. 481.) the i»rior doctrine of the English law is adhered to in a case

analagous lo the one in New York. In the London Lata Magazine, No. 7, p.

192— 197. this subject is fully and ably discussed,

(rt) Fisher v. Samuda, 1 Camp. K r. Kep. 190.
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taia an action to rocover back the price (a). He cannot deal with

the article purchased after discovery of fraud in the sale without

losing his right of action (b). An offer to return the chattel in

a reasonable time, on breach of warranty, is equivalent in its

(a) Fielder v. Starkin, 1 IT. Bfavks. Rep. 17. "Weston r. Downes, Doug. Rep.

23. Towei-s i: Barrett, 1 Term. Rep. 131}. Curtis v. Haniiey, 3 E.sp. Rep. 82.

Pateshall v. Tranter. 4 Nevile <C- Mnnning, fi49. 3 Adolphns ii- E//i.% 103, S. C.

In tliis case the decision in Fielder ?•. Starkin, that an action will lie on a
breach of warranty of soundness of a horse sold, thon<;h it be not returned,

and though notice of the unsoundness be delayed, was held to be sound law.

Franklin r. Long, 7 Gilf d- Johnson, 407. Boornian v. Johnston, 12 WcndeWs
Rep. 566. Waring ?•. Mason, 18 lO/u/c//, 426. To the same purpose it has been
held, that if the chattel had a defect fraudulently concealed, the vendee has
his election either to keep it. and sue for damages, or to return, or offer to

return it within a reasonable time, and rescind the contract. Hoggings v.

Beecraft, 1 I)nnn\<i Km. Rep. 30. The vendor, after notice that the horse
warranted sound is unsound, and ofler to return him, and tlie vendee sells

him, is answerable for the difference of price, and the keep of the horse for

a reasonable time. Chesterman r. Lamb, 4 Nerile & Mnnnmg^ 19(). If the
vendee be sued for the price, the breach of the warranty may be given in evi-

dence in mitigation of damages to avoid circuity of action. Lord Tenterden,
Street?'. Blay, 2 Barnxo. & Adolph. 456. As to the menKure of damoges on
breaches of contract, it seems not to be explicity settled whether in the ca.se

of a horse sold and warranted sound, and which proves to have been un-

sound, and is resold by the buyer at a reduced price, the raea.sure of damages
is to be the difference between the original price and the price the horse sold

for, or between the price the horse sold for, and the value of the horse, if

sound, going far beyond the original price. The dictum of Lord Eldon, in

Curtis V. Hanney, 3 Exp. 82, is in favour of the actual value of the horse, if

sound, at the resale, but Lord Loughborough, in Fielder /'. Starkin, 1 //. Black.

17, is in favour of the value, asascertained by the original agreement, and this

would seem to be in harmony with the rule of damage on the covenant of
warranty in the sale ot land. The general rule is well settled, that in a suit

by vendee for a breach of contract on the part of the vendor, for not deliver-

ing an article sold, the measure of damages is the price of the article at the

time of the breach. The contract price on the one hand, and the rise subse-
quent to the breach, are both to be disregarded. Shepherd r. Hampton, 3
Wheaton, 200. Gilpin v. Consequa, 1 Peters' C. C. R. 85. Blydenburgh &
Burns v. Walsh, 1 Bahlwin^s R. 331, Vance v. Tourne, 13 Louisiana R. 225.

Damages for breaches of contract are only those which are incidental to, and
directly caused by the breach, and may reasonably be supposed to have en-
tered into the contemplation of the parties, and not speculative profits, or
accidental, or con.sequential losses. 6 ToutHer, sec. 286. Flureau v. Thorn-
hill, 2 Black.H. Rep. 1078. Williams v. Barton, 13 Louisiana R. 404. Blanch-
aid V. FJy, 21 Wendell, 342. But Lord Ch. J, Denman, in Cox v. Walker,
cited in a note to Clare v. Maynard, 6 Adolph. d& Ellis, 519, and also in the
last case, laid down the rule of damages to be, the difference between the
price the horse .sold for, and the price that he would have sold for had he
been sound, and not the difference between the price of the first purchase
and of the actual sale. So, in Shannon v. Corastock. 21 Wendell, 457, it was
held, that in an action to recover damages for nonperformance of a contract,

the rule of damages was held to be the loss sustained, and not the price agreed
to be paid on actual jierformance.

(h) Campbell v. Fleming. 1 Adolph. <& Ellis, 40. A party defrauded in a
contract has his choice of remedies. He may stand to the bargain, and re-

cover damages for the fraud, or lie may rescind the contract, and return the
thing bought and receive back what he paid or sold.
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effect upon tho remedv to an offer accepted* by the seller, and the

contract is rescinded, and the vendee can sue for the purchase

money in case it has been paid (a). But a contract cannot be

rescinded without mutual consent, if circumstances be so altered

by a part execution, that the parties cannot be put in statu quo;

for if it be rescinded at all it must be rescinded m toto {b). The

parties to a contract may rescind it at any time before the rights

of third persons have intervened; but a resale of the disputed

Article does not of itself rescind the contract, or destroy the right

to damages for nonperformance of the contract, to the extent of

the loss in a resale, provided thn same be made after default and

due notice (c). If the contract remain open and unrescinded,

the vendee of the unsound article must resort to his warranty,

unless it be proved that he knew of the unsoundness, and the ven-

dee tendered a return of the article within a reasonable time (d).

In South Carolina and Louisiana, the rule of the civil law has

been followed, and as a general rule a sale for a sound price is

understood to imply a warranty of soundness against all

[ *481] faults and defects (e). *The same rule was for many
years understood to be the law in Connecticut; but if it

did ever exist, it was entirely overruled in Dean v. Mason (gf), in

favour of the other general principle, which has so extensively

pervaded the jurisprudence of this country. Even in South Caro-

lina, the rule that a sound price warrants a sound commodity,

was said to be in a state of vibration; and it is not applied to

assist persons to avoid a contract, though made for an inadequate

price, provided it was made under a fair opportunity of informa-

tion as to all the circumstances, and when there was no fraud,

concealment, or latent defect (h),^^

{a) Thornton ?\ Wyne. 12 Wheoton, 183.

(6) Hunt V. Sylk, 5 Easra Rep. 449.

(e) Sands & Crump v. Taylor, 5 Johtis. Rep. 395. Maclean v. Dunn, 4 Bing.

Rep. 722.

Id) Thornton r. Wynn, 12 Whenton, 183.

(e) Timrod f. Bhoolbred, 1 Bay's Rep. 324. Whitefield v. M'Leod, 2 Ibid.

360. Lester v. Graham, I ConM. Rep. S. C. 182. Crawford v. Wilson, 2 Ibid.

353. Dewees v. Morgan, 1 3Iartin's Louis. Rep. 1.

(g) 4 Conn. Rep. 428.

(h) Whitefield v. M'Leod, 2 Bay' a Rep. 384. The law in South Carolina

seems at last to be conformable to the old general rule. It was held, in Car-
^ As to the vendee's rights in case of the breach of the vendor's warranty.

If there is a breach of warranty as to title the vendee may either bring his

action for the return of the price on the ground of failure of the consideration

or may sue for damages. Eichholz v. Banister, 17 C. H. N. S. 708; 34 L. J.

C. P. 105. If there is a breach of warranty as to quality, the buyer has his
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If the article be sold by the fiample, and it be a fair specimen

of the article, and there be no deception or warranty on the part

of the vendor, the vendee cannot rescind the sale. Such a sale

amounts to a warranty that the article is in bulk of the same kind,

and equal in quality with the sample (a). If the article should

turn out not to be merchantable, from some latent principle of in-

firmity in the sample, as well as in the bulk of the commodity, the

noclian v. Gould, in the court of appeals, 1 Bnileifs Rep. 179, that a vendor
of cotton was not liable for a defect in the quality of the cotton of an unusual
doharactcr, which extended equally throughout the bulk, and was fully ex-

hibited in samples. The law in that case would not raise an implied war-

ranty, for there was no fraud, and the buyer was possessed of all the infor-

mation necessary to enable him to make a correct estimate of the value of

the article. In Osgood v. Lewis, 2 Rarr. & Gill, 495, implied warranties upon
the sale of chattels, and arising bj-- operation of law, were held to he of two
kinds. 1. In cases where there was no fraud, as that the provisions purchased

for domestic use were wholesome, or that the article contracted for in a*n ex-

ecutory contract, and which the purchaser had no opportunity to inspect,

should be saleable as such in the market. 2. Where the fraud existed, as if

the seller, knowing the article to be unsound, disguises it, or represents it as

sound.
(n) Parkinson v. Lee. 2 EasVs Rep. 314. Sands & Crump r. Taylor, 5 Johm.

Rep. 395. Bradford r. Manly, 13 Mans. Rep. 139. Woodworth, J., in 20 Johns.

Rep. 204. The Oneida ManuAicturing Society ?'. Lawrence, 4 C«?rr«'.s- Rep.

440. Andrews v. Kneeland, Ibid. 354. Gallaghar v. Waring, 9 WendeU's

Rep. 20. Boorman r. Johnston, 12 IhUL 56fi. Waring v. Mason, 18 Ibid.

425. In the sale of an article, as hemp, in bales, it is held, that there is uq
implied warranty that the interior shall correspond in quality with the ex-

lerioi of the bales, and if the purchaser is at liberty to open the bales and
examine, there is no sale by sample, though the interior dues not correspond
with the external part. Salisbury v. Stainer, 19 Wendell, 159.

choice of three remedies. 1st. He may refuse to accept and return the goods,

except where the property in the specific chattel has passed to him. 2nd.

He may accept the goods and bring a cross action for the breach of warranty.

3rd. He may. if he has not paid the price, plead the breach in reduction of

damages in the action brought V)y the vendor for the price. Morrill v. Night-
ingale, .39 Wis. 247; Carey v. Guillow, 105 Mass. 18; Odorn ?'. Harri.son, 1

Jones (N. C. ), 402. If the article delivered does not answer the description

of that which was sold, if it differs in kind and not quality only, he is not
bound to receive it, and if he has paid for it he may recover the money as

upon a failure of consideration. Azemar v. Casella, L. K. 2 C. P. 431 ; 36 L.

J. C. P. 124. He may bring his action of warranty without returning the

goods. See 1 Parsons Coutt, 591; Cary v. Gruman. 4 Hill (N. Y.), G25; Voor-

hees V. Earl, 2 /(/. 288; Comstock v. Hutchinson, 10 Barb. 211; Hitchcock v.

Hunt, 28 Conn. 343; Krabton v. Kile, 21 111. 180. If before discovering

the breach he sells part of the goods, he is not debarred from rescinding, but
he is liable for their market value. Shields r. Pette, 4 Const. 122. The ven-

dee may, when the vendor refuses to receive the goods back, resell and re-

cover the loss from the vendor together with the expense of keeping and of

resale. Bufhngton r. Quaintain, 17 Pa. St. 310; Woodward v. Thatcher, 21

Vt. 580, and see 1 Parsons on Cont. 59:J.

See, further, hereon Kase ?\ John, 10 Watts (Pa.), 107; Allen v. Anderson,
3 Humph. (Tenn.) 581; Lightburn v. Cooper, 1 Dana, 273; Carter v. "Walker,

2 liich. L. 40; Corronev. Henderson, 15 Mass. 183; Hunt v. Sill. 5 East 449.
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seller is not answerable. The only warranty is, that the whole

quantity answers the sample.*"

[ * 482 ] * VI 0/ the duty of mutual disclosure.

If there be an intentional concealment or suppression

of material facts in the making of a contract, in cases in which

both parties have not equal access to the means of information,

it will be deemed unfair dealing, and will vitiate and avoid the

contract. There may be some difference in the facility with

which the rale applies between facts and circumstances that are

intrinsic, and form material ingredients of the contracts, and

those that are extrinsic, and form no component part of it, though

they create inducements to enter into the contract, or affect the

price of the article. As a general rule, each party is bound to

communicate to the other, his 'knowledge of material facts, pro-

vided he knows the other to be ignorant of them, and they be

not open and naked, or equally within the reach of his observa-

tion (a). In the sale of a ship, which had a latent defect known

to the seller, and which the buyer could not by any attention

possibly discover, the seller was held to be bound to disclose it,

and the concealment was justly considered to be a breach of hon-

esty and good faith (6). So, if one party suffers the other to

{a) The rule here laid down, though one undoubtedly of moral obliga-

tion, is perhaps too broadly stated, to be sustained by the practical doctrine

of the courts. The qualification of the rule i.s, that the party in po.ssession

of the facts must be under some special obligation, by confidence reposed, or

otherwise, to communicate them truly and fairly. Vide infra, p. 484, 490,

(h) Mellish v. Motteaux, Peake's Cases, 115. This case was afterwards

overruled by Lord Ellenborough, in Baglehole v. Walters, 3 Camp. Rep. 154,

and the latter decision confirmed in Pickering v. Dowson, 4 Taunt. Bep. 779,

but it was upon another point, respecting the effect of a sale with all faults;

and the principle of the decision, as stated in the text, remains unmoved.
*° An affirmatiou made by the vendor, if not merely an expression of judg-

ment or opinion, at the sale, upon which he intended the purchaser siiould

rely, is a warranty. Rogers v. Akerman, 22 Barb. l'>4; Morrill r. "Wallace,

9 N. H. Ill; Claghorn v. Lingo, 62 Ala. 230; Pennocks v. Stygles, 54 Vt.

226; Henshaw r. Kobbins, 9 Mete. 83; Smithers v. Bircher, 2 Mo. App. 499;

McClure v. Williams, 65 111. 390; Chapman v. Murch, 19 Johns. 290. As to

whether the description of the articles sold contained in a bill of sale or else-

where is or is not a warranty, see Carley v. Wilkins, 8 liarb. 557; Whit-
man V. Treese, 23 Me. 213; Daily v. Greeii, 15 Pa. St. 118; Carson r. Bail lie,

19 Pa. St. 375; Wetherill v. Neilson, Id. 448; Sweet v. Colgate, 20 Johns. 196;

Gosser v. Eagle, Ac, Refinery Co. 103, Mas.s. 331; Ender r. Scott, 11 111.

35. In which it was held it was not. Bradford r. Manlv, 13 Mass. 137;

Morrill v. Wallace, 9 N. H. 114; Win.sor t). Lombard, 18 Pick 60; Wolcott
V. Mount, 7 Vroom. 262; Lamb v. Crafts, 12 Met. 355. Which hold the

contrary and uphold the English rule as .stated in Schneider r. Heath, 3
Campb. 50H; Pawson v. Watson, 2 Cowp. 788; Adamson r. Jarvis, 4 Biug.

73; Chandler v. Lopus, 1 Smith, L, C. 5th ed. 161, and note.
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buy an article under a delusion created by bis own conduct, it

will be deemed fraudulent, and fatal to the contract; as if the

seller produces an impression upon the mind of the buyer, by his

acts, that he is purchasing a picture belonging to a person of great

skill in painting, and which the seller knows not to be the

fact, and yet suffers the impression to remain, though * he [
* 488

J

knows it materially enchances the value of the picture in

the mind of the buyer(a). One party must not practice any artifice to

conceal defects, or make any representations for the purpose of

throwing the buyer off his guard. The same principle had been long

ago declared by Lord Hardwicke,wben he stated (6),that if a vendor,

knowing of an incumbrance upon an estate, sells without disclos-

ing the fact, and with knowledge that the purchaser is a stranger

to it, and under representations inducing him to buy, he acts

fraudulently, and violates integrity and fair dealing. The infer-

ence of fraud is easily and almost inevitably drawn, when there

is a suppression or concealment of material circumstances, and

one of the contracting parties is knowingly suffered to deal un-

der a delusion. It was upon this ground that Lord Mansfield

must have considered (c), that selling an unsound article, know-

ing it to be unsound, for a sound price, was actionable. It is

equivalent to the concealment of a latent defect; and the ground
of action is, the deceit practised upon the buyer (d). The same
rule applies to the case where a party pays money in ignorance

of circumstances with which the receiver is acquainted, and does

not disclose, and which, if disclosed, would have prevented the

payment. In that case, the parties do not deal on equal terms,

and the money is held to be unfairly obtained, and may be re-

The same principle wasurged in Southern v. Howe, 2 BoL Hep. 5, and it was
stated, that if a man sells wine, knowing it to be corrupt, an action of de-
ceit lies against him, though there be no warranty.

in) Hill r. Gray, 1 Starkie'a Rep. 352. Pilmore v. Hood, 5 Bingham, N. C.
97.

{h) 1 Vesei/, 96.

(c) Stuart r. Wilson, Doiifj. Rep. 18.

[d] Hough V. Evans, 4 M^ Cord's Rep. 169. If a person having the legal
title to property, stands by and acquiesces in the sale of it by another per-
son claiming, or having colour of title, he will be estopped afterwards in assert-
ing his title against the purchaser. Qui facet, comrntirevidetur. Qui pofesl rt

debet vetarejuhct. Wendell r. Van Rensselaer, 1 Johnson' a Ch. 7?. 354. Storrs
r. Barker, 6 lb. 166. Hobbs /'. Norton, 1 Vern. 136. 2 Ch. Cn. 12R. See
also, to S. P. 6 Conn. Rep. 21>—214. 12 Serf/. & R. 23. 12 rr.s<'j/,85. Irwin
V. Morell, Dudley^ Geo. R. 72. Skinner r. Stouse, 4 iWasourl R. 93. Pick-
ard V. Sears, 6 Adolphns <& Etlis, 469. Gregg v. Wells, Theobald tt Ebdcn R.
East. Term, 1839.

40 VOL. II. KENT. 625
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covered hack (a). It applies, also, to the case where a persoa

takes a guaranty from a surety, and conceals from him facts

which go to increase his risk, and suffers him to enter into the

contract under false impressions. Such concealment is held to

be fraud, and vitiates the contract (6)."

(a) Martin r. Morgan, 1 Brad, & Biny. 289.

[h) Pidcoc'k r. Bishop, 3 Bnrmo. <€- Crcftn. 605. Maltby's case, cited by
Lord Eldon, in 1 Dow's P. C. 294. Smith r. Bank of Scotland. I Bml. 272.

In the sense of a court of equity fraud includes all acts, omissions and con-
cealments, which involve a breach of either legal or equitable duty, trust or
cnifidence Justly reposed, and are injurious to another. See infra, p. 561.

The law requires the utmost degree of good faith {uberrima fides,) in trans-

actions between parties standing in a peculiar relation, or fiduciary character,

])ctween each other; as, for instance, in the relation, of client and attorney,
physician and patient, principal and agent, principal and surety, guardian
and ward, trustee and cestui que trust, partners and part-owners. Any mis-
representation or concealment of any material fact, or any just suspicion of

artifice or undue influence, will be fatal to the validity of the transaction
between them, especially in the view of a court of equity. The principle on
which courts of equity act in regard to cases arising under such a confiden-

tial or fiduciary relation stands (independent of any ingredient of deceit or
imposition which is usually mixed with such cases,) upon a motive of gene-
ral public policy. It is when confidence is reposed and confidence abused
by some advantage gained by means of the relation. Story''s Comm. on Eq.

Jurisprudence, 224, 304—;>23. In Dent v. Bennett, 7 Simans, 53!), the vice-

chancellor declared an agreement between a medical adviser and his patient

for a large sum to be paid by the latter after his death, for past and future

services, null and void. It was held, to l)e a glaring abuse of confidence,

and the vice-chancellor enforced with spirit and energy the doctrine, that

wherever we find the relation of employer and agent existing in situations

in which, of necessity, much confidence must be placed by the employer in

the agent, then the case arises for watchfulness on the part of the court, that

the confidence shall not be abused.
*' The representation must be such as to induce the contract. Lord

Brougham in Attwood v. Small, CI. & F. 444; Lord Wensleydalein Smith
/'. Kay, 7 H. L. C. 775—6. Relief cannot be given on the ground of fraud
or misrepresentation to a party Avho has in fact not acted on the statement
of the other, but has taken steps of his own to verify them and has acted on
the judgment thus formed by himself. De Camp r. Ilamma, 29 Ohio, 407;

Weaver v. Carpenter, 42 Iowa, 343; Anderson v. Warne, 71 111. 20; Pratt v.

Philbrook, 33 Me. 17; Glasscock r. Minor, 11 Mo. 655; Clark r. Everhart,

13 P. F. Smith, 347; Tindall r. Harkinson, 19 Ga. 448. In the ca.se of

active misrepresentation it is no answer, in proceedings either for damagew
or for setting aside the contract, to say that the party complaining of tlie

misrepresentation had the means of nuiking in(]uiries. Dabell v. Stevens, 2

H, L. 121. See Dyer V. Hargrave, 10 Ves. at p. 509. The princijjlo is that

"No man can complain that another has too implicitly- relied on thetruth of

what he has himself stated." Reynell v. Sprye, 1 D. M. & G. at p. 710;

Price V. Macauly, 2 D. M. & G. 339, 346. It is not enough to show that the

party misled did make some examination on his own account; proofof cursory

and ineffectual incpiiries will not do. Redgrave r. Hurd, C. A. 20 Ch. D.

1. In order to ])ar him of his remedy, it must be shown either that he knew
the true state of the facts, or that he did not rely on the facts as represented.

Id. ]). 21, per Sir Geo. Jessel. M. R. See, further. Central Ry. Co. of Vene-
zuela r. Kisch, L. R. 2 H. L. 99. 120.

When, however, the fact is not misrepresented butconcealed (or rather nt)t

commuuicatcd), and there ij nothing done to induce tho other party not to
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*The writers of the moral law hold it to bp the duty [
* 484 ]

of the seller to disclose the defects which are within his

avail himself of the means of knowledge within his reach, if he neglects to

do so he may have no right to complain, hecause his ignorance of the fact is

attributable to his own negligence. New Brunswick, &c., Co. r. Conybeare, 9.

H. L. C. 711, 742; Graves r. Lebanon National Hank, 10 Bush. 23; Stone v.

Covell, 29 Mich. 359; Foster r. Kennedy, 38 Ala. 359; Smith v. Richards,

13 Peters. 26.

Where there is an attempt to conceal a defect in an article, and the pur-

chaser takes it without examination he is not deceived, although there wa.s

an intention to deceive. Horstall v. Thomas, 1 H. «fe C. 90; 31 L. J. Ex.
3>:>; dissented from ))y Cockburn, C. J. ; Smith r.lHughes, L. R. 6 Q. B. p. 605.

See Hill v. Bush, 19 Ark. 522; Poland v. Brownell, 131 Mass. 13S.

Tlie representations must be of material facts properly constituting an in-

ducement, though not necessarily the sole induceraentto the contract. Hill

J'. Carley, 8 Hun. 636; Saflford v. Grout, 120 Mass. 20; Hull v. P'ields, 76,

Va. 594; Winter jj. Bandel, 30 Ark. 362. It is not es.sential that the be-

lieved falsity was the only inducement to the contract, it is sufficient that if

without this misrepresentation consent would not have been given. This is

als.) the rule in the criminal law of false representation. 2 Bishop Crim.
Law, sec. 461.

A material fact may be said to he anything that would affect the judg-
ment of a reasonable man governing himself by the principles by which men
in practice act in the kind of business in hand. lonides v. Pender, L. R. 9
Q. B. 539; Murgatroyd v. Crawford, 3 Dallas (U. S.), 491; Hoyt v. Gilman,
8 Mass. 336.

It does not matter whether the representation is made by express words or
hy conduct. Denny v. Gilman. 26 Me. 149; Buford r. Caldwell, 3 Mo, 477;
Milligau r. Bailey, 28 Ga. 507. Nor whether it consists in the positive asser-

tion or suggestion of that which is false or in the active concealment of

something material to be known to the other for the purpose of deciding
whether he shall enter into the contract. Aorston v. Ridgway, 18 111. 23;
Trigg V. Read, 5 Hump. 529; Wintz v. Morrison, 17 Texas, 372; Belden v.

Henriques, 8 Cal. 87. There may be false statements of specific facts. Stone
V. Denny, 4 Met. 151; Hubbell v. Meigs, 50 N. Y. 480; Campbell v. Hill-

man, 15 B. Monr. 508; Hall v. Bradbury, 48 Conn. 32. Or the representa-

tion may be of a general state of things. Reynell v. Sprye, 1 D. M! G.
680. A deceitful promise made with the intention of not being performed is

a fraud. Dowd v. Tucker, 41 Conn. 197; Miller v. Howell, 1 Scam. 499;
Farrar r. Bridges, 3 Humph 566.

If one party asks the other some question upon a collateral matter on
which he is not bound to answer or give information, mere silence on the
other's part is not equivalent to a representation. Laidlaw v. Organ. 2
Wheat. 178; Harris v. Tyson, 12 Harris (Pa.), .347; Bell v. Byerson, 11

Iowa, 233; Hobbs v. Parker, 31 Me. 143. One party is not required to an-
swer what the other asks, but, if he does so, he must speak the truth. Butler's

App., 2 Casey (Pa.), 63; Knitzing v. McElrath, 5 Barr, 467. A mistake
caused by ignorance or forgetfulness is no excuse. Kerr on Fraud and Mis-
take, 57; Cabot v. Christie, 42 Vt. 126; Fisher v. Mellon, 103 Mass. 503. A
person must have reasonable grounds for believing the truth of what he says.

Stone V. Denny, 4 Met. 151; Hazard v. Irwin, 18 Pick. Merely puffing

one's own goods and depreciating those of ajiother, provided the article reveals

its own (lualilies and is open to the parties equal inspection, is not fraud.

Hill r. Bush, 19 Ark. 522; Poland v. Brownell, 131 Mas.s. 138; Armstrong
t?. Huffstuter, 19 Ala. 51. A man may prai.sc the value of his own goods
and depreciate the value of those he buvs and it is no fraud. Adams v.

Soule, 33 Vt. 549; Gatly v. Holcomb, 44 Ark. 216; French v. Griffin. 3 C.

E. Green. 279. As to puffing of value, &c., see, further, Vazie o. Williams, 8
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knowledge (a). But the common law is not qnite so strict. If

the defects in the article sold be open equally to the observation

of both parties, the law does not require the vendor to aid and

assist the observation of the vendee. • Even a warranty will not

cover defects that are plainly the objects of the senses (6);

though if the vendor says or does any thing whatever, with an in-

tention to divert the eye, or obscure the observation of the buyer,

even in relation to open defects, he would be guilty of an act of

fraud (c). A deduction of fraud may be made, not only from

deceptive assertions and false representations, but from facts, in-

cidents, and circumstances, which may be trivial in themselves^

but decisive evidence in the given case of a fraudulent design (d).

When, however, the means of information relative to facts and

circumstances affecting the value of the commodity, be equally

accessible to both parties, and neither of them does or says any

thing tending to impose upon the other, the disclosure of any

superior knowledge which one party may have over the other, as

to those facts and circumstences, is not requisite to the validity

of a contract (e). There is no breach of any implied confidence

that one party will not profit by his superior knowledge, as to

(a) Grothis, b, 2, c. 12, s. 9. Pnley's Moral Philosophy, h. 3, ch. 7.

(6) Schuyler ?;. Russ, 2- Cnincs^ Rep. 202. Dyer v. Hairgrave, 10 Vesei/, 507.

(c) 3 Bfackn. Com. 165. 2 Eol. Rep. 5.

\(i) If the party intentionally misrepresents a material fact, or produces a
false impression by words or acts, in order to mislead, or to obtain an undue
ad^^antage, it is a case of manifest fraud. Story''s Comm. on Eq. JuriapnuJence,

201. But in order to afford relief, the misrepresentation must be of some-
thing material, constituting an inducement or motive to the other party,

and on which he placed trust and confidence, and was actually misled to

his injury. Ibid. 204, 205.

(e) Laidlaw v. Organ, 2 Wliealon, 178. A more stern rule of morality and
law respecting the duty of disclosure of information which would materially

aflect the price, is laid down in Frazer v. Gervais, 1 \Valker\<i Miss. R. 72,

and it overrules, as far as the authority of the case can go, the decision in

Laidlaw v. Organ.

Howard, 134; Pennock's Appeal, 2 Harris, 449; Faucett v. Curer, 115 Mass.

20; Trust r. Delaphain, 3 E. D. Smith, 219. A person is answerable even
if the assertion of the untruth was made with good intentions and without
designing fraud. Leake on Contracts, 187; Bispham's Eq., 4 Ed. sec. 214;

Bankhead v. Alloway, 6 Cold. (Tenn.) 75. According to modern authorities

a man has no more right to assert what he does not know to be true, than
to state what he knows to be false. Smyth v. Dye, 15 Mo. App. 585; Hub-
bell V. Meigs, 50 N. Y. 489. ,

The representation must be false in point of fact, it must be a misrepre-
sentation of something that is a matter of fact and not of mere opinion.

Bennett v. Judson, 21 N. Y. 238; Tyler f. Black, 13 How. 230; Curry v.

Keyser, 30 Ind. 214; Stow v. Bozeman, 29 Ala. .397; Watta v. Cummiugs,
9 P. F. Smith, 84; Sawyer r. Prickett, 19 Wallace, 146.
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facts and circumstances open to the observation of both parties,

or equally within the reach of their ordinary diligence; because

neither party reposes in any such confidence, unless it be specially

tendered or required. Each one, in ordinary cases, judges for

himself, and relies confidently, and perhaps presumptuously, upon

the sufficiency of his own knowledge, skill and dili-

gence. The common law affords to every one ^reason- [ * 485
|

able protection against fraud in dealing; but it does not

go to the romantic length of giving indemnity against the conse-

quences of indolence and folly, or a careless indifference to the

ordinary and accessible means of information. It reconciles the

claims of convenience with the duties of good faith, to every ex-

tent compatible with the interests of commerce. This it does by

requiring the purchaser to apply his attention to those particulars

which may be supposed within the reach of his observation and

judgment; and the vendor to communicate those particulars and

defects which cannot be supposed to be immediately within the

reach of such attention. If the purchaser be wanting of atten-

tion to these points, where attention would have been sufficient

to protect him from surprise or imposition, the maxim caveat

emptor ought to apply. Even against this maxim he may pro-

vide, by requiring the vendor to warrant that which the law

would not imply to be warranted; and if the vendor be wanting

in good faith, fides servanda is a rule equally enforced at law

and in equity (a).

A mere false assertion of value, when no warranty is intended,

is no ground of relief to a purchaser, because the assertion is a

matter of opinion, which does not imply knowledge, and in which

men may differ. Every person reposes at his peril in the opinion

of others, when he has equal opportunity to form and exercise

his own judgment, simplex commendatio non obligat (b). If the

seller represents what he himself believes as to the qualities or

value of an article, and leaves the determination to the judgment
of the buyer, there is no fraud or warranty in the case (c). An
assertion respecting the article sold, must be positive and un-

equivocal, and one on which the buyer places reliance, in order

(a) ) Fonb. Tr. of Equity, 371, 372.

(6) Harvey v. Young, Yelv. Rep. 21. Bailey v. Merrell, 2 Buht. Rep. 94.

Cro. Jac. 386. Davis i\ Meeker, 5 Johns. Rep. 354. Marshall v. Peck, 1

Dana^s Ken. Rep. 611.

(c) Jeudwiue v. Slade, 2 Esp. Rep. 572.
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to amount to a warranty; and if the vendee has an opportunity

of examining the article, the vendor is not answerable

[ *486] *for any latent defect, without there be fraud, or an

express warranty, or such a direct representation as

is tantamount to it (a). The cases have gone so far as to

hold, that if the seller should even falsely affirm, that a par-

ticular sum had been bid by others for the property, by which

means the purchaser was induced to buy, and was deceived as to

the value, no relief was to be afforded; for the buyer should have

informed himself from proper sources of the value, and it was his

own folly to repose on such assertions, made by a person whose

interest might so readily prompt him to invest the property with

exaggerated value. Emptor emit qiiam minimo potest ; venditor

vendit quam maximo potest (b).

The same principle was laid down in a late case in the K. B.,

where it was held (c), that a false representation by the buyer

in a matter merely gratis dictum^ in respect to which the buyer

was under no legal pledge or obligation to the seller for the pre-

cise accuracy of his statement, and upon which it was

[ *487 J the seller's own indiscretion to rely, was *no ground of

action. There was no recognized principle of law which

rendered a party legally bound to allege truly, if he stated at all,

the motives and inducements to the purchase, or the chances of

Bale to the seller. The true rule was stated to be, that the seller

was liable to an action of deceit, if he fraudulently misrepresent

the quality of the thing sold, in some particulars which the buyer

(«) The Oneida Manufacturing Society v. Lawrence, 4 Coicen\s Rep. 440.

(ft) 1 Rol. Ahr. 101, pi. 16. In the case of Leakins v. Clissel, 1 Sid. Rep.

146. 1 Lev. Rep. 102, the same law was declared; but a distinction was there

taken between the ialse assertion touching the value of the property, and
touching the rate of the previous rent; for the rent was of a matter of fact

resting in the private knowledge of the landlord and his tenants, and the
tenants might refuse to inform the purchaser, or combine with the landlord
to mislead him. The court, in Lysneyr. Selby, 2 Lord Raym. 1118, followed
the decision in Leakins v. Clissel, though they considered it to he (|uestion-

ble; and the distinction seems to have been essentially disregarded in tlie

Scotch case of Kinaird v. Lord Dean, cited by Mr. Sugden, from 1 Coll. of
Drcis. 332. The doctrine in the case of Kolle was recently adopted by the

chiefjustice of Maine, in the case of Cross v. Peters, 1 Greenlenfs Rep. 389;

and by the chief justice of North Carolina, in the case of Fagan v. Newson,
1 Bfidq. & Dev. 22. But in Bowring v. Stevens, 2 Carr. & Paj/ne, 337, on the

Kale of a lease of a public house, the seller falsely represented that his returns

averaged so much a month; and it was held that an action lav for the deceit.

(c) Vernon r. Keys, 12 EasVs Rep. 632.
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hn:- not equal means of knowledge with bimseif (a)', or if ho do

so in Buch a manner as to induce the buyer to forbear making 1h^

inquiries, which, for his own security and advantage, ho would

otherwise have made (b).

The rule in equity is more rigid on this subject than it is at law.

Lord Hardwicko held (c), that where the seller had falsely affirmed

a farm to have been valued by two persons at a certain price, and

that assertion had induced the purchaser to contract, it was such

a misrepresentation as would induce a court of equity to with-

hold a decree for a specific performance. But there is a settled

distinction in equity between enforcing specifically and rescind-

ing a contract; and an agreement may not be entitled to be eu'

forced, and yet not be so objectionable as to call for the ex

orcise of equity jurisdiction to rescind it. It does not follow

that a contract of sale is void in law, merely because equity will

not decree a specific performance (d).*^

[a) A false representation iti a contract for the sale ot fixtures and fittinf;*

of a public house as to the amount of business attached to the house, has
l)een held suflQcient to avoid the contract. Hutchinson v. Morley, 7 Scoff,

:mi.

{b) It is settled that a material misrepresentation of a fact by miHinkr, and
upon which the other party is induced to act, is a ground for relief in cMjuity,

equally as if it had been a wilful and false assertion, for it operates with
e(|ual injury. Pearson v. Morjjan, 3 Bro. 388. M'Fenan i\ Taylor. 3 Cranch,

270. Rosevelt r. Fulton, 2 Cowcn, 134. Lewis i'. M'Lemore, 10 Verger, 2(Ki.

(c) Buxton V. Lister, 3 Atk. Rep. 386.

{(l) Seymour?-. Delaiicy, G Johns. Ch. Rep. 222, The cases on this point

are there collected and reviewed. Though the decision in that case was
afterwards reversed in the court of errors, the general doctrintis in it were
not affected, but admitted. Inadequacy of price is of itself a sufficient ground
of defence to a bill in equity by a purchaser, for a specific perlbrmance. when
the party contracting to sell, was an expectant heir. Peacock r. Evans, 16

*^ Misrepresentations of value become material in resisting specific perform-
ance. Tyler v. Black, 13 How. (U. S.) 231; Spalding v. Hedges, 2 Barr.

240; Best v. Stow, 2 Sand. Ch. 298.

AVhere there is fraud equity will grant relief either when the fraud con-
sists of a positive misrepresentation cr where there is a wilful concealment
of f\K-t, Torry v. Buck, 1 Green. Ch. 366; Smith v. Richards, 13 Peters, 26.

If the misrepresentation is made with the intention to deceive the other
party it will vitiate the transaction. Harding v. Randall, 15 Me. 33): Reese
r. Wyman, 9 Ga. 439; Taymon v. Mitchell, 1 Md. Ch. 496; Hough i\ Richard-
son, 3 Story, 659. It is the duty of the party to know the truth; a misrep-
resentation is presumed to be fiaudulent. Bigelow on Fraud. ~)Q d seq.

In Redgrave v. Hurd, 20 Ch. D. 1, Brett's Leading E(|uity Cases, 311
(Text Book Series), it was held that where a contract is induced by a mate-
rial representation Avhich is untrue, it is no defence to an action for rescis-

sion that the party to whom the representation was made had the means of

discovering, and might with due diligence have discovered its untruth, and
that he made a cursory and incomplete incjuiry ijito the facts. See hereon
Leake on Contracts, 188: Lowe v. Trundle, 78 Va. 65: York r. Gregg, 9
Texas, 85; Thompson r. Lee, 31 Ala. 292; Oswald r. McGehce. 28 Miss. 310.
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[ *488 ] *An action will lie agaiust a person not interested in

the property, for making a false and fraudulent repre-

Veneri, 512. Ryle v. Brown, 13 Prke^s Etc Rep. 758. On the other hand, a
a court of equity will rescind a contract for the sale of land when the in-

trinsic nature and subject of the bargain itself, or the attending circum-
stances, are clearly indicative of fraud. King v. Cohorn, 6 Yerger^s Tenn. Rep.

75. So, a bill for the rescission of a contract for the purchase of land will be
sustained, if the defendant fails at the hearing to show that he is then able
to give a good title, or to give possession. Williams v. Carter, 3 Dmin's Ken.
R. 199. Seamore v. Harlan, Ibid, 412. In the case of King v. Hamilton, 4

Peters' C S. Rep. 311, it was adjudged, that the equity power of decreeing
a specific performance of contracts, was to be exercised in sound discretion,

and tvith an eye to the substantial justice of the case, and never when the
exercise of it would be inequitable and unjust.

The general rule is, that a court of chancery will not decree a specific per-

formance of an agreement for the sale and purchase of stock or of ehaifels. But
there are so many exceptionsand qualifications attending the rule, that its force

is greatly impaired, and the more recent and better authority would seem to

be. that when justice requires it, chancery will, in such cases, decree a spe-

cific performance. For the general rule, see Cudd v. Rutter, 1 P. Wins. 570.

5 Viner's Rep. 538. Cupper v. Harris, Bu7ib. Rep. 135. Dorson v. Westbrook,
5 Vbier''s Rep. 540. Nutburn v. Thornton, 10 Vesey, 159. For exceptions to

it, and in favor of specific performance, see Colt u. Netterville, 2 P. Wins. 304.

Duke of Somerset v. Cookson, hL 390. Buxton v. Lister, 3 Atk. Rep. 383.

Taylor v. Neville, Ibid. 384. Lord Eldon, in Lady Arundell v. Phipps, 10

J^esey, 148. Wright v. Bell, 5 Price's Exc. Rep. 325. Adderley v. Dixon, 1

SimouH & Sfuarf, 607. Wiltry v. Cottle, 1 Ibid. 174. The true principle in

equity is, that specific performance of an agreement relating to chattels, ouirht

to be decreed, when equity and conscience require it, as in the case of pictures

and other things of a peculiar value and attachment, and when the remedy
by action at law for damages would be inadequate, and no competent and
just relief could otherwise Ije afforded. Milfnrdon Pleadings in Chancery, 168,

edit. N. Y. 1833. Story's Comm. on Eq. Jurisprudence, vol. ii. 18, 26—48, where
the English chancery cases on the subject, are critically examined. In Sarter

r. Gordon, domestic slaves brought up in the family are declared to come
Avithin the reason of the exception. 2 HiWs S. C. Ch. Rep. 126, 127. As to

the specific performance of contracts for the sale of lands, see supra, p. 470

—

476, and more particularly, infra, vol. iv. p. 451. With respect to contracts

entered into for fraudulent or illegal purposes, the law refuses its aid to en-

able either party to disturb such parts of it as have been executed, and as to

such parts as remain executory, it leaves the parties where it finds them.

Nellis V. Clark, 20 Wendell, 24.

The case of marine insurance is different from the ordinary contract of sale,

and rests on a different principle. The parties do notdeal in that instance on the

presumption of equal knowledge and vigilance as to the subject matter of

the contract, and hence a different rule of law prevails. The insurer is es-

sentially passive, and is known to act, and professes to act, upon the infor-

mation of the assured. In an insurance contract, the special facts, as Lord
Mansfield has observed, (Carter v. Boehm, 3 Burr. Rep. 1905.) upon which the

contingent chance is to be computed, lie most commonly in tlie knowledge
of the insured only. *' The underwriter trustn to his representation,'' and pro-

ceeds upon confidence that he does not keep back any circumstance in his

knowledge. Lindcnau r. Desborough, H Rarnw. <£• Cress. 386. Though the

suppression should happen through mistake, without any fraudulent inten-

tion, the policy is void. The contract of insurance is formed upon principles

j)eculiar to itself, and the common law maxim *>i' careat emptor has no appli-

cation, and professes to have none. So, in the case of work done and articles

made by a mechanic, the buyer professes to rei>ose ui>oy the superior knowl-
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HentatioD *to tlio seller, whereby he sustained damage [*489]

))y trusting the purchaser on the credit of such misrep-

resentation (a). This principle was first established in England,

ufter great discussion and opposition, in the case of Pasley v.

Freeman (6); and though that case met with powerful resistance,

it has boen repeatedly recognized, and the doctrine of it is now

wpU settled, both in the English and American jurisprudence (c).

The principle is, that fraud, accompanied with damage, is a good

cause of action (d); and the solidity of the principle was

e(l«^e and skill of the mechanic in his trade, and to know nothing of the

uivstery of the art; and if the latter does not furnish his work done in a

workmanlike manner, he is guilty of a breach of an implied contract; spondct

peri/iriia nrHa. Jones r. Bright, cited in 1 Dmvson & Lloyd, 304. The reason

of the distinction between these case^ and the ordinary contract of sale, is

very apparent; and the common law has carried the doctrine of disclosures

by each party in the formation of the contract of sale, to every reasonable

aiid practicable extent that is (!onsistent with the interests of society. The
maxim of co veal eviptor, and that other maxim, vigUnntibxis et non dormientihus

jam suhreaiunf, when discreetly applied, as in the English law, are replete with
sound and practicable wisdom.

(a) Upton V. Vail. G Johua. Rep. 181. Bean v. Herrick, 3 Fairfield, 262. In
the case in 6 Johns. Rep., the doctrine of the case of Pa.sley v. Freeman, was
reognized, discu.ssed, and settled in the supreme court of New York. It was
again recognized, discu.ssed, and settled, in Gallagher v. Brunei, 6 Cowen''H

Rep. 34(): and once more recognized, discussed, and settled, in Benton r.

Tratt, 2 WendelVs Rep. 385; and again, and very elaborately and powerfully
enforced, in Allen v. Addington, 7 Wendell' h Rep. 1 S. C. 11, Ibid. 374. This
is a striking sample of what are termed the hnmonymise of the civil law. But
the statute of 9 Geo. IV. ch. 14, commonly called Lord Tenterden's act, has
done away the application of the doctrine of Pasley v. Freeman to English
cases. That act extends the statute of frauds, by reriuiring a memorandum in

writing signed by the party to be charged, of representations of another's

(•haracter and ability, with a view to credit to be given him. It equally ap-

plies to cases of verbal acknowledgments of debts barred by the statutes of
limitations; and it wonderfully relieves the courts, the profession, and the
country, from the evils of fluctuating and contradictory decisions. These
provisions of the English statute were adopted in the Massachuaelts Revised
Sltdules for 1835.

l/>) 3 7V/-WI Rep. 51.

[c) Eyre v. Dunsford, 1 EasVs Rep. 318. Haycraft v. Creasy, 2 J hid. 92.

(Jarr, ex parte, 3 Ves. & Ben. 110. Harner v. Alexander, 5 Bos. & Pull. 241.

Wi.se 1?. Wilcox, 1 Day's Rep. 22. Ras.sell v. Clark, 7 Cranch's Rep. 92.

Munro v. Gardner, 1 M. Con. Rep. S. C. 328. Hart?;. Tallmadge. 2 Day's Rep.
381. Patten v. Gurney, 17 Mass. Rep. 182.

(d) Fraud without damage, or damage without fraud, says Croke, J., in 3
Rulslrodc's Rep. 95, gives no cause of action; but where these two do concur
and meet together, there an action lieth. By fraud, Le Blanc, J., said, in 2
East's Rep. 108, he understood an intention to deceive, whether from an ex-
))ectation of advantage to the party himself, or from ill-will towards the other.

Both ofthese propositions contain true doctrine on the point. If the fal.se repre-

.sentation be ma<ie, knowing it to be false, and injury follows, the law infers

a fraudulent intent, and the person who makes it is responsible for the con-
secjuences. Tiudal, Ch. .1., in Foster v. Charles, 6 Binqhavi, 39(5. 7 Ih. 105.

This appears to be the sound doctrine and the wholesome discipline of the
law on the point.
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[
* 490 ] *felt and acknowledged by the writers on the civil law(a).

Misrepresentation, without design, is not sufficient for

an action. But, if recommendation of a purchaser, as of good

credit, to the seller, be made in bad faith, and with knowledge

that he was not of good credit, and the seller sustains damage
thereby, the person who made the representation, is bound to in

demnify the seller (6). It is a very old head of equity, said

Lord Eldon (c), that if a representation be made to another per-

son, going to deal in a matter of interest upon the faith of that

representation, the former must make the representation good if

he knew it to be false.
*^

(a) Dig. 50, 17, 47. (6) Pofhicr, Traite du Control de Mandat. art. 21.

(c) Evans V. Bicknell, 6 Vesey, 182,

*^An action for deceit lies against one who makes a false representation of

a material fact susceptible of knowledge, knowing it to be false, or as f^f his

own knowledge, when he does not know whether it is true or false, with in-

tention to induce the person to whom it is made, in reliance upon it, to do
or refrain from doing something to his pecuniary hurt, when such person
acting with reasonable prudence, is thereby deceived and induced to so do,

or refrains, to his damage. Busterud v. Farrington, ^^6 Minn. 320.

The representation must be false vvhen made. Corbett v. Gilbert, 24 Ga.
454; Reeve v. Dennett, 145 Mass, 23. The falsity may be either the sup-
piessiou of the truth or the assertion of a falsehood. Allen v. Addington. 7
Wend, 9; Bokee r. Walker. 14 Pa. St, 139; Kheen v. Naugatuck Wheel Co.,

33 Pa. St. .358; Boyd's Executors r, Browne, 6 Pa, St. 310; Chi.solm v. Gads-
den, 1 Strob. 220. It must also be of a fact, Ins. Co. v. Keed, 33 Ohio St.

283; Buschman v. Codd, 52 Md. 202; Fulton v. Hood, 34 Pa. St, 31)5: Gor-
don r. Butler, 103 U. S, 553; Tuck v. Downing, 76 111. 71; Sieveking r. Litz-

ler. 31 Ind, 13; Belcher r. Costello, 122 Ma.ss. 189, Crown v. Carriger, G6 Aia,

59(); Starr v. Bennett, 5 Hill, 303; Marsh v. Falker, 40 N. Y. 562; Lyons v.

Briggs, 14 R. I. 222; Hickey v. Morrell, 102 N. Y. 454; Jude ?'. Woodhum,
27 Vt. 415. A mere promise is not a representation. Long v. Woodman, 58
Me. 49; Gage v. Lewi.s, 68 111. 604; Sieveking v. Litzler, 31 Ind. 13; Feu-
wick r. Grimes, 5 Cranch C. C. 439, It must be of a material fact. Clark v.

Everhart, 63 Pa, St. 317; Jordan }', Picket, 78 Ala, 331; James v. Hodsden,
47 Vt. 127; Schwabacker, 99 111. 343: Winter v. Bandel, 30 Ark. 362, Saf-

ford V. Grout, 120 Mass. 20; Hall v. Johnson, 41 Mich. 286; Hale i', Phil-

l)rick, 47 Iowa, 217. It must be fraudulent as well juj false. Cowley c.

Smith, 46 N, J, L. 380; B.)kee v. Walker, 14 Pa, St. 139; Endsley r. Johns,
120 111. 469, And it has been held that a guilty knowledge and an inten-

tion to deceive were essential to the plaintiff's case. Crown v. Brown, 30 Vt.

707; Huber ?•, Wilson. 23 Pa. St, 178; TerrelU\ Bennett, 18 Ga. 404; Tucker
V. White, 125 Mass, 344; Zyabriskii v. Smith, 13 N, Y. 322. As to reckless

statements see Fisher?;. Melleu, 103 Mas.s. 503; Nugent i?. C, H. & I. Street

K. R. Co., 2 Disn. (Ohio) 302; Einstein v. Marshall. 58 Ala. 153; Beebe v.

Knapp, 28 Mich. 53; Woodruff v. Garner, 27 Ind. 4, The plaintiff must rely

upon the defendant's .statement. Runge v. Brown, 37 N. W. Rej). (Nob.)

660; Nye v. Merriam, 35 Vt, 438: Humphrey v. Merriam, 32 Minn. 197;

Hagee v. Gro.ssman, 31 Ind. 223. See, also. Nelson v. Luling, 62 N, Y. ()45;

Edick r. Crim, 10 Barb. 445; Clopton v. Cozart, 13 Sm. tS: M. 363; Bowman
('. Carithers, 40 Ind, 90; Proctor r. McCord, 60 la. 153; Poland r. Brownell.

131 Maas. 1:58; Holdom r. Ayer, 110 111. 448; Ming r. Woollblk, 1 16 U. S, 599.

As to the meaning of *

'.solvency," see .McKown v. Furgason, 47 Iowa, 638;

Daniels r. Dayton, 49 Mich. 137} Eiusteiu v. Marshall, 58 Ala. 153.
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Lord Thurlow, in Fox v. Mackreth (a), allowed of much lati-

tude of coQcealment on the part of the purcha.ser. The latter, ac-

cording to his opinion, would not be bound, in negotiating for

the purchase of an estate, to disclose to the seller his knowledge

of the existence of a mine on the land, of which he knew the seller

was ignorant. If the estate was purchased for a price of which

the mine formed no ingredient, he held, that a court of equity

could not set aside the sale, because there was no fraud in the

case, and the rule of nice honour must not be drawn so strictly as

to aiJ'ect the general transactions of mankind. From this and

other cases it would appear, that human laws are not so perfect

as the dictates of conscience, and the sphere of morality is more

enlarged than the limits of civil jurisdiction. There are many
duties that belong to the class of imperfect obligations, which are

binding on conscience, but which human laws do not, and cannot

undertake directly to enforce. But when the aid of a court of

equity is sought, to carry into execution such a contract, then the

principles of ethics have a more extensive sway; and a purchase,

made with such a reservation of superior knowledge, would be of

too sharp a character to be aided and forwarded in its execution

by the pow^s of the court of chancery (6). In Turnew. Harvey (c),

relief was given in equity against a contract, where the purchaser

knew that the vendors (who were assignees of a bankrupt) were

ignorant of a circumstance considerably increasing the value of

the property. And while it was admitted to be the general rule

that the purchaser was not bound to give the vendor information

as to the value of the property, yet it was said that very little was

sufficient to affect the application of the principle, as if a single

word be dropped tending to mislead the vendor. And though

there be cases in which a contract improvidently entered into by

a trustee will not be cancelled by the court, yet they will not lend

the aid of the court to execute it. But if a person stands in the

relation of trustee, or qua trustee to another, as agent, factor,

steward, attorney, or the like, if he would purchasp of his princi-

pal or employer, any property committed to his care, he must deal

with the utmost fairness, and conceal nothing within his own
knowledge which may affect the price or value; and if he does,

[n) 2 Rro. C. C. 420. I^ord EMon to the same point, in Turner i;. Harvev,
Jacob's Rep. 178.

[It) Pinker v. Grant, 1 Johns. Ch. Rep. 630

.

(c) 1 Jacobus Rep. l(J9.
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the bargain may be set aside (a). Bargains between trustee and
cestui que trust are \ievfed with great jealousy, and they will not be

sustained, unless under very unexceptionable circumstances (6). It

is a rule in equity (c), that all the material facts must

[ *491 ] be known to both *parties, to render the agreement fair

and just in all its parts; and it is against all the princi-

ples of equity, that one party, knowing a material ingredient in

an agreement, should be permitted to suppress it, and still call

for a specific performance."

Pothier (d) contends, that good faith and justice require that

neither party to the contract of sale should conceal facts within

his own knowledge, which the other has no means at the time of

knowing, if the facts would materially affect the value of the com-

modity. But he concludes, in conformity with the doctrine of

Lord Thurlow, that though misrepresentation or fraud will in

validate the contract of sale, the mere concealment of material

knowledge which the one party has touching the things sold, and

which the other does not possess, may affect the conscience, but

will not destroy the contract; for that would unduly restrict the

freedom of commerce; and parties must, at their own risk, inform

themselves of the value of the commodities they deal in (e). He
refers to the rules of morality laid down by Cicero; and he justly

considers some of them as being of too severe and elevated a char-

acter for practical application, or the cognizance of human tribu-

nals (g). The general rule on this subject (though it has its ex-

(a) Farnam v. Brooks, 9 Pick. Rep. 212.

[h) Fox V. Mackretli, 2 Bro. C. C. 400. Coles r. Thecothick, 9 Vesey, 246.

Dunbar r. Tredennick, 2 Ball <& Beatty, 314. Boyd v. Hawkins. 2 Bad. d-

J)ev. Eq. Cases, 207—211, 215. See, also, infra, vol. 4, p. 438.

(e) Ellard v. Lord Llandaff, 1 BaU& Beatiy, 251. Buxton v. Lyster, 3 Atk.

Rep. 383.

{(I) Traite du Contrai de Vente, n, 233—241.
(e) Pothier, Ibid. No. 298.

ig) Cicero, de Officiis, lib. 3, sec. 12— 17, states the case of a corn merchant
of Alexandria arriving at Rhodes in a time of great scarcity, with a cargo of

grain, and with knowledge that a number of other vessels, with similar car-
** Under ordinary circumstances, a vendor and purchaser stand at arms

length, and the former is not bound either at law or in equity, no matter
what the rule of morality may be, to disclose latent defects in the subject

matter of the sale; nor is the purchaser bound to inform the seller of advan-
tages known only to himself. Laidlaw i'. Organ, 2 Wheat. 178: Knitziug t.

McFlralh, 6 Barr. 4fi7.

The purchase of a trustee from his cestui que trust is ordinarily voidable at

the latter's option. Smith v. Townshend, 27 Md. 3()8; Clarke t'. Deveaux, 1

S. C. (N. S.) 184; See, her(H)n, Perry on Trusts, ^ 195, Lewin ou Trusts,

(Text Book Series Ed.), 629, et seq.
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ceptions, like other general rules) is, that ignorance of the law,

with a full knowledge of the facts, furnishes no ground, either in

law or equity, to rescind agreements, or reclaim money paid, or

set aside solemn acts of the parties (a). Another rule of equal

goes, had already safled from Alexandria for Rhodes, and whom he had passed

on the voyage. He then puts the (inestion, whether the Alexandrine mer-

chant was bound in conscience to inform the buyers of that fact, or to keep

silence, and sell his wheat for an extravagant price; and he answers it by
saying, that, in his opinion, good faith would re(}uire ot a just and candid

mini, a frank disclosure of the fi\ct. Ad fidem bonom sUttuit pertinere nofnm

esse einptori mtinm quod nossci venditor. Ratio pofttidat ne quid infiidiose, ne quid

simulate. Grotius. (b. 2, c. 12, sec. 9,) and Puffendorf. ( Droit de la Nature.

liv. 5, c. 3, sec. 4.) as well as Pothier and others, dissent from the opinion of

Cicero, and hold that the one party is only bound not to suffer the other to

be deceived as to circumstances relating intrinsically to the substance of the

article sold. Rutherford, on the other hand, in his Institutes, vol. i. p. 22fi.

coincides witli Cicero as to the case of the merchant at Rhodes, and disagrees

with Grotius, on whom he comments. It is a little singular, however, that

some of the best ethical writers under the Christian dispensation, should com-
plain of the moral lessons of Cicero, as being too austere in their texture, and

too sublime in speculation, for actual use. There is not. indeed, a passage

in all Greek and Roman antiquity, equal in moral dignity and grandeur, to

that iu which Cicero lays it down as a tixed principle, that we ought to do

nothing that is avaricious, nothing that is dishonest, nothing that is lascivi-

ous, even though we could escape the observation of gods and men. (De Off.

:{. 8.) How must the accomplished author, even of so exalted a sentiment,

have been struck with awe, humiliation, and reverence, if he had known
that there then existed in the province of Judea, the fecords of sublimer

doctrines; in which were taught the existence, the unity, the power, the wis-

dom, the Justice, the benevolence, and all-pervading presence of that high and

toftji One that inhabiteth eternity, and searchrth all hearts, and understandeth all

the imaginations of the thoughts of the children of men.

(a) Doctor <& Student, dial. 2, ch. 46; Bilbie v. Lumley, 2 East, 469; Shot-

well V. Murray, 1 Johns. Ch. Rep. 512; Lyon v. Richmond, 2 Ibid. p. 51, 60;

iStorrs V. Barker, 6 Ibid. 166; Brisbane r. Dacres, 5 Taunt. Rep. 14'i; Milnes v.

Duncan, 6 Barnw. d- Cress. 671; Goodman v. Sayres, 2 Jack, d- Walk. 262. 263;

Story's Comm. on Eq. Jurisprudence, 129, 151; Marshall r. Col let t, 1 Younge d
Coll. 238; Rankin v. Mortimere, 7 Watts, 372; Norton v. Maiden, 3 Shepley's

R. 45. In Underwood v. Brockman, 4 Dana, 314—318, the court of appeals

in Kentucky, ably and fairly discussed the question, whether relief ought to

be granted on a contract made with full knowledge of all the facts, but through

mistake as to the law, and the conclusion \vas, that relief might be granted,

wlien the contract was entered into in consideration of a mistaken belief of a

legal liability. But the court said, that a fair compromise would not be dis-

turbed on account of any mistake as to the law of the case. On the other

hand, in Cadaval v. Collins, 4 Adolph & Ellis, 858, and in Clark v. Dutcher,

9 Cowen, 674, it was declared that money paid bona fide and with full knowl-
edge of the fact, cannot be recovered back, though there was no debt, and
that the case of 3Iarriott v. Hampton, 7 Term, 269, was rightfully decided

where it was held, that money recovered by due process of law, without fraud

or undue compulsion, ought not to be recovered back. The text of the Ro-
man law contained propositions seemingly contradictory on the point, whether
a payment of money made under a mistake of the law could be reclaimed.

See Dig. 22, 6, 1. 7,8, and Code, b. 18, 10. Vinnius & D'Aguesseau, con-

tended that the money might be recovered back, unless the person making
the payment was under a natural or moral obligation to make it. 'Voet and
Pothier were of a contrary opinion, and the French civil code followed the
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validity is, that acts done, and contracts made, under mistake or

ignorance of a material fact, are voidable and relievable in law

and equity (a). It has been held, that even where a party con-

tracted under a clear mistake of his legal rights, and such rights

were of a doubtful character, he might be relieved in equity (6).

The distinction in the above rules was equally known to the civil

law (c). In lM,icrence v. Beaubien (d), the distinction between

ignorance of the law and a mistake of the law was learnedly dis-

cussed, and it was held that the latter might be ground for relief

in equity, though the former could not (c). A third general rule

on the subject is, that equity will give relief in cases of written

former authorities, and made no distinction whether it be error of law or of
fact. The question has become exceedingly perplexed by contradictory opin-

ions and decisions. In Burgh' fi Commentaries on Colonial and Foreign Lawa^
vol. iii. 727—739, there is a review of the authorities in the civil and Eng-
lish law on the question. An able writer in the American Jurist for April

and July, 1^40, has.also examined very critically, and at large, all the cases,

decisions, and dicta, and he concludes that there is no solid ground for the
distinction between mistakes of law and mistakes of fact, as to the right to

relief, and that the preponderance of authority is unequivocally on that side.

It would be inadmissible in a work so general and comprehensive as the pre-

sent one, to enter into the discussion. I have no doubt that injustice may
sometimes result from a strict adherence to the rule refusing relief where the

contract is founded on a mistake in law. But I incline to the opinion that

true policy dictates that we take the law according to Avhat I understand to

be the more prevalent doctrine in the English and American courts: and that

the contracts and acts of competent parties, when free from fraud of every

kind, and made or done with full knowledge of all the facts, ought not to be

disturbed on the allegation of ignorance of the law. It strikes my mind that

such investigationsas the relaxation of the rule would lead to, must be hazard-

ous to the conscience and peniicious as precedents. In the Spanish law the

rule is explicitly laid down that what is paid through ignorance of law can-

not be recovered back, because, says the text, we are all obliged to know the

laws of the kingdom; though payments through error, mistake, or ignorance

of facts of what was not due, may be recovered back. Institutes of the Civil

Law of Spain, by Aso & Manuel, b. 2, tit. 11, ch. 2. Mr. White, in his Becopila-

vion of the Laws of Spain and the Indies, says that every chapter of this work,

constitutes the corpus juris civilis of Texas.

{a) Miines v. Duncan, 6 Barnw. d' Cress. 671. Waite v. Leggett, 8 Cmien,

195. Story^s Comm. Id. 155. 157. Buller, J., in Lowry r. Bourdieu, Doug.

4(n. Stevens r. Lynch, 12^a,s«, 38. Champlin r. Layton. 18 Wendell, 407. Cum-
mins V. Wliite, 4 Blackf. Ind. R. 35fi. Foreign laws arc treated as facts, and
ignorance of them is a ground for relief, like the ignorance of any other fact.

Burgees Com. on Colonial and Foreign Laws, vol. ii. 741.

{h) Lammott). Bowley, 6 Harr. d' Johnson, 500, 525, 526.

(c) Pothier. Band. 22, 6, 3, n. 4—7. Jbid. sec. 4, n. 10, 11, Jbid. 41, tit. 4,

1 2, sec. 15, Code, 1, 18, 10.

{d) 2 Bailey's S. C. Rep. 623.

(c) M.r. .Justice lironson, in Champlin v. Laytin, 18 Wendell, 416. thought

that the distinction taken in the Carolina case between ignorance ol the law
and mistake of the law, was not solid.
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contract, where there is a plain mistake clearly made out by sat-

isfactory proof, or even fairly and necessarily implied (a).*'

* VIL Of passing the title by delivery. [
•' 492 ]

(1.) When the terms of sale are agreed on, and the

bargain is struck, and every thing that the seller has to do with

the goods is complete, the contract of sale becomes absolute,

without actual payment or delivery, and the property and the

risk of accident to the goods, vest in the buyer (6). He is enti-

tled to the goods on payment or tender of the price, and not other-

wise, when nothing is said at the sale as to the time of delivery,

or the time of payment. The payment, or tender of the price,

is, in such cases, a condition percedent implied in the contract of

sale ; and the buyer cannot take the goods, or sue for them, with-

{n) Galle.spie v. Moon, 2 Johns. Ch. Rep. 595. Lyman r. United Ins. Co.,

Ih. iVM). Keisselbrack r. Livingston, 4 lb. 144. Andrews v. E.ssex F. & M
Ins. Co., 3 Mason, 10, 15. Dunlap r. Stetson, 4 Ih. 349, 372. Hunt v. Rons-
raanier, 8 Wheaton, 174, 211. Storifs Comm. on Eq. Jurisprudence, 164, 17(5.

Newson v. Bnfferlow, 1 Dev. N. C. Eq. Cases, 379. 1 Yeafes^ Penn. Rep. 132,

138, 437. Ball v. Storie, 1 Sim. & Stu. 210. Lord Eldon's ease, cited in 10
Vesey. 227. Clarke v. Spence, 4 Adolph. & Ellis, 448. Mr. Justice Story, in

his Comm. on Eq. Jurisprudence, 121— 194, has reviewed and collected mo.st

of the English and American cases, and drawn the proper conclusions from
them, with his customary ability and accuracy.

{!)) Aflf 18, 6. De peric^iJo ei commodo rei venditx. Noy^s Maxims, ch. 42.

2 Blacks. Com. 448. Lord Ellenborough in Hinde i\ Whitehouse, 7 EasC.'^

Rep. 571. Code Napoleon, No. 1583. Civil Code of Louisiana, art. 2431.
Tarlin v. Baxter, 6 Barnw. <& Cress. 360. Fletcher r. Howard, 2 Aiken s

Ver. Rep. 115. Potter v. Coward, 1 Meig's Tenn. R. 22. Mr Justice Story
observed, in the case of the brig Sarah Ann, 2 Sumner'' s R. 211, that he knew
of no principle of law that establishes, that a sale of personal goods is in-

valid, because they are not in possession of the rightful owner, but are
withheld by a wrongdoer. The sale is not, under such circumstances, the
sale of a right of action, but a sale ot the thing itself, and good to pass the
title against every person, not holding the same under a bona fide title, for

a valuable consideration without notice, and h fortiori against a wrongdoer.
*^ A correct statement of the doctrine, as at present received, would be to

say, that the maxim ignoraniia juris non excusai is not of universal application
in efjuity. The distinction has been taken between the word jus as used to
indicate general law and the same word as employed to denote private right.

Cooper r. Phibbs, L. R. 2 H. L. C. 170; Kerr on Fraud and Mistake, 398.

In the former case a mistake as to the general law is irremediable in equity
as well as at law, in the latter, a mistake in regard to individual rights may
under certain circumstances be redressed. See Hunt v. Rousmauier's Exors.
8 Wheat. 174, 1 Peters, 1; Zollman v. Moore, 21 Grat. 320. See. also, Lans-
downe v. Lansdown, Mosley, 364. Yet whether equity will or will not inter-

fere in the case of a pure mistake in law, and whatever may be the true dis-

tinction to be taken between the cases, it is nevertheless clear that any ad-
ditional circumstances will readily be laid hold ofby the court as constituting
sufficient grounds for interpo.sition. See Scho field v. Templar, Johns. 166;
Whelen's App , 20 P. F. Sm.425; Wheeler v. Smith, 9 Howard, 55; Kerr on
Fraud and Mistake, 400; Bispham's Equity, l^ 187—188.
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out payment: for, though the vendee acquires a right of pro-

perty by the contract of sale, he does not acquire a right

[ *493 ] of possession of the goods * until he pays or tenders the

price (a). But if the goods are sold upon credit, and

nothing is agreed upon, as to the time of delivering the goods,

the vendee is immediately entitled to the possession, and the

right of possession and the right of property vest at once in him;

though the right of possession is not absolute, but is liable to be

defeated, if he becomes insolvent before he obtains posses-

sion (6).*^ If the seller has even despatched the goods to the

buyer, and insolvency occurs, he has a right, in virtue of his

original ownership, to stop them in transitu; for, though the

property is vested in the buyer, so as to snbject him to the risk

of any accident, he has not an indefeasible right to the posses-

sion ; and his insolvency, without payment of the price, defeats

{ct) Glanville, b. 10, ch. 14. Langfoot v. Tyler, 1 Snlk. 113. Hoh. Rep.
41. 1 H. Blacks. Rep. 363. Bloxam v. Sanders, 4 Barmo. ds Cress. 941.

(b) Hanson v. Meyer, 6 EasCa Rep. 614. Bayley, J., in Bloxam r. Sanders,
4 Barnw. & Cress. 941.

*^ "The word delivery is often used in very different senses," says Mr. Ben-
jamin in his Treatise on Sales, "and unless these different significations are
carefully borne in mind, the decisions would furnish no clue to a clear per-

ception of the principles. First, the word delivery is sometimes used with
reference to the passing of the property in the chattel, sometimes to the
change of the possession of the chattel ; in a word, it is used in turn to denote
transfer of iiite, or transfer of J90.s.<»f.s.s70». Secondly, even where 'delivery'

is used to signify the transfer of possession it will be found that it is em-
ployed in two distinct classes of cases, one having reference to the format ioti

of the contract; the other to the performance of the contract. When ques-
tions arise as to the 'actual receipt' which is necessary to give validity to a
parol contract for the sale of chattels exceeding £10 in value, the judges
constantly use the word 'delivery' as the correlative of that of 'actual receipt.'

After the sale has been proven to exist, by delivery and actual receipt,

there may arise a second and distinct controversy upon the point whether
the vendor hufi performed his completed bargain by delivery of possession ot

the bulk to the purchaser. Thirdly, even when the subject under considera-

tion is the vendor's delivery of possession in performance of his contract,

there arises a fresh source of confusion in the different meanings attached to

the word 'possession.' In general it would be perfectly proper, and even
technical, to speak of the buyer of the goods on credit as being in posses-

sion of them, although the actual custody may have been left with the
vendor. The buyer owns the goods, has the right of possession, may take
them away, sell or dispose of them at his pleasure, and maintain trover for

them. Yet, if he become insolvent, the vendor is said to have retained
possession. Again, if the vendor has delivered the goods to a carrier for

conveyance to the purchaser, be is .said to have lost his lien, because the

goods are in the buyer's possession the carrier being the agent of the buyer ;

but if the vendor claims to exercise his right <»f stoppage in transitu, while
the carrier is conveying them, the goods are said to be only in the constructiir,

not in the actual posscftsion of tha buyer." See section 675, Benjamin on
Sales, and cases there cited.
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that right, equally after the fra7isitus has begun, an before tbo

seller has parted with the actual possession of the goods. Whether

default in payment, when the credit expires, will destroy that

right of possession, if the vendee has not before that time ob-

tained actual possession, and put the vendor in the same situa-

tion as if there had been no bargain for credit, was left unde-

cided in Bloxamv. Sanders (a), though as between the original

parties tnat consequence would follow (6)/'

(2.) To make the contract of sale valid in the first instance

according to statute law, there must be a delivery, or tender of it,

or payment, or tender of payment, or earnest given, or a memo-

randum in writing signed by the party to be charged; and if

nothing of this kind takes place, it is no contract, and the owner

may dispose of his goods as he pleases (c). The Eng-

lish statute of * frauds of 29 Car. II. ch. 3. sec. 17., [
* 404

|

(the provisions of which prevail in the United States

with the exception of Louisiana,) declares, that no contract for

the sale of goods, for the price of £10 or upwards, shall be good,

except the buyer shall accept part of the goods so sold, and ac-

tually receive the same, or give something in earnest to bind the

bargain, or in part payment; or unless some note or memo-

randum in writing of the bargain be made, and signed by the parties

to be charged, or their agents thereunto lawfully authorized (rf)."

(a) 4 Barnw. & Cithk. 941. -
.

(6) This has been so decided in New?». Swain, Dan & Lloyd^s Mer. Cases,

193, where it was held, that if the buyer does not pay when the time of pay-
ment arrives, the seller in that case has a right to retain the goods. It was
held in that case, that the right of the seller to retain the goods, existed,
though the goods were left with the seller on rent. If, however the rent

had been actually received, it would seem to have amounted to an actual
transfer.

{c) iVo.y'.s Maxima, ch. 42. Tempest v. Fitzgerald, 3 Barnw. & All. (580.

{d) The New York Revined Statutes, vol. ii. p. 136. sec. 3, 8, apply to the .sale

of goods, chattels, or things in action, for the price of fifty doHarsor more and
declare that there must be a note or memorandum of such contract, in writ-

*"' If the purchaser does not remove the goods during the term for which
credit was given, and does not pay for them at theend ofor during such period,

the vendor's lien will revive. Bunney v. Poyntz, 4 B. & Ad. 568; McEwan
r. Smith. '2 H. L. Cas. 309; Dixon v. Yates, 5 B. & Ad. 341; Mardindale r.

Smith, 1 Q. B. 395; Ca.stle v. Sworder, 5 H. & N. 281; Miles v. Gordon, 2 C.
.^' M. 510; Valphy v. Oakeley, 16 Q. B. 941, 20 L. J. Q. B. 380.

*** The statute of frauds as adopted in this country varies in theditlerent
states in reference t^> the value of the goods. In New York, Massachusetts,
Pennsylvania and Indiamt the amount is$50; in Vennont, $40; in Maine, $30;
in New Hampshire, $33.33; in Mi(;higan, $50; Minnesota. $50; Nebraska, $50;
New Jersey, $30; Wisconsin, $50; Washington Territory, $50; Connecticut,
$50; in California not less than $200; see Stat. In some states the statute
does not seem to have been adopted.

41 VOL. II. KENT. 641
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If,; therefore, earnest money be given,*' thougli of the smallest

value, or there be a delivery or payment in whole or in part, or a

injj;. suhscrihcd by the parties to be charged, or the lawful agent of the party;
or tlie buyer accept and receive part of the goods, or the evidences, or some ot
them of the things in action; or at the time pay some part of the purchase
money. In Connecticut, the price limited is $35. and in New Jersey $:]0, or
upwards. In England, the provisions of the 17th section of the statute of
frauds, have been lately extended by statute to contracts for the sale of goods,
"notwithstanding the goods may not, at the time of the contract, be actually
made." The Revised Statutes of 3Tassachim'lf, of 1835. and of Connecticut, 183H.

and of New Jersey, 1794, follow the words of the English statute of frauds.

The English Statute of Frauds and Perjuries, 29 Car. II. c, 3. carries its in-
fluence through the whole body of our civil jurisprudence, and is in many
respects the most comprehensive, salutary, and important legislative regula-
tion on record, aflecting the security of private rights. It seems to have
been intended to embrace within its provisions, the subject matter of all con-
tracts, and a sketch of its essential parts may facilitate the knowledge and
the study of it.

The 1st section enacts, that parol leases, estates, interest of freehold, or terms
of years in land, shall have the effect of estates at will only.

The 2d excepts leases not exceeding three year.s, and where the rent received
shall be at least two-thirds of the improved value.

The 3d, that no leases, or interests of freehold, or terms for year.*!, shall be
a.ssigned, granted or surrendered, except by deed or note in writing,
signed, &c.

The 4th, that no action to charge an executor or administer upon any special
promise to answer out of his own estate—nor to charge the defendant upon
any special promise to answer for the debt, default, or miscarriage of an-
other—nor to charge any person upon an agreement made in consideration
of marriage—or upon any contract or sale of lands, or any interest in or
concerning them—or upon any ageeement not to be performed Avithin a
year, nnless the agreement, or some note thereof, be in writing, signed, &c.

The 5th and 6th apply to devises of land.

The 7th, 8th. and 9th, apply to declarations and assignments of trusts, which
are required to be in writing, except implied trusts.

The 10th, gives a remedy against the lands of cestui que trust.

The 11th, relieves heirs from liability out of their own estates.

The 12th, regulates estates, pur auter vie.

The 13th, 14th, 15th, and 16th sections apply to judgments and executions.
The 17th enacts that no contract for the sale of goods of £10, and upwards,

shall be good, unless the buyer accepts part of the goods .sold, and actually
receives the same, or gives something in earnest, to bind the bargain, or in

part payment, or some note or memorandum in writing, of the bargain, be
made, and signed, &c.
The intention was to comprehend within the 4th and 17th sections, the sub-

ject matter of every parol contract, of which uncertainty in the terms was
likely to produce perjury.

*'•* Earnest money is regarded as part payment of the price. Howe »». Hay-
ward. 108 Mass. 54. It must be money or money's worth. Browne St. of
Frauds, ^ 341; Artcher v. Zych, 5 Hill (N. Y.), 200. The giving of earnest,

and the part payment of the price, provided the vendor accepts and actually
receives same, are two facts independent of the bargain, capable of proof by
parfd, and either of them, if proved, is sufficient to render the contract good
without writing. Edgerton v. Hodge. 41 Vt. 676; Hicks v. Cleveland, 48 N.
Y. 84; Hawley v. Keeler, 53 N. Y. 114.

Under the statute it would .seem that if the vendor be indebted to the pur-
chaser and by the original agreement it was agreed that tln', vendor should
be allowed to .set off tlie amount he owed the purcha.ser as against the price
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note or memorandum of the contract duly signed, the contract is

binding, and the property passes to the vendee, with the risk

and under the qualiiications already stated (a). Whether a de-

livery of part of an entire stock, lot, or parcel of goods, be a

virtual delivery of the whole, so as to vest in the vendee the en-

tire property in the whole, without payment, was a point much

debated in Hanson v. Meyer (6), and left undecided by the court

It was held in that case not to amount to such a delivery, pro-

vided any other act was necessary to precede payment or delivery

of the residue; but if everything to be done on the part of the

vendor be completed, a delivery of part of a cargo or lot of goods

has, under certain circumstances, been considered a de-

livery of the whole, so as to vest the property (c). *To [ *495]

constitute a part acceptance, so as to take the case out

of the statute, there must have been such a dealing on the part

of the purchaser, as to deprive him of any right to object to the

quantity of the goods, or to deprive the seller of his right of lien.

But the facts and circumstances which may amount to an accept-

ance of part of the goods sold, has been a fruitful source of dis-

cussion, and subtle distinctions have been raised and adopted (d).^

{a) Noy\<t 3Taxims, iib. sup. Shep. Touch. 224. Bach v. Owen, 5 Temn. Rep-

Am.
{b)(^ Enaffi Rep. 614.

{c) Sillbey v. Hayward, 2 H. Blnckfi. Rep. 504. Hamraond ?'. Anderson. 4

Bos. cC- Pull. 69. Sands & Crump v. Taylor & Lovett, 5 Johns. Rep. 395.

Parke, J., in Smith r. Surman, 9 Barnw. & Cress. 561.

(d) In Scotland, it has been held, that where the commodity, like a cargo
of grain, requires a protracted course of delivery, and part only had been de-

livered, the residue, undelivered in point of fact, was not to be deemed de-

livered in point of law, so as to exempt it from the creditors of the seller.

Collins r. Marquis's Creditors, 1 BeWs Com. 173, n. But Mr. Bell seems to

think the English decisions, cited in the preceding note, contaia the better

law.

of the goods sold, there is not a part payment to satisfy the statute, but if in

the first place a valid agreement of sale is entered into, and subsequently it is

agreed that the vendor shall give the purchaser credit for such amount as a
])ayment on account of the goods sold, the terms of the statute have been com-
plicd with. There must first be a contract, and secondly something must
be given in earnest or part payment 07i account o/such original contract. See
Benjumin on Sales, sec. 193.

^^ To bring the case within the provisions of the statute there must be a
delivery and an actual acceptance of the goods sold. Safford v. McDonough,
120 Mass. 291. There may be an actual receipt without acceptance, or there
may bo an acceptance without an actual receipt. But both musttake place to

satisfy the statute. See Benjamin on Sales, .'^ec. 139; Blackburn on Sales (Text
Book Series Ed.), p. 12; Prescott r. Locke, 51 N. U. 94. In all cases arising be-

tween the vendor and purchaser, the t|uestion is not whether the purchaser
ought to accept, but whether he has done so or not. Gibbs r. Benjamin, 45
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The vendee cannot take the goods, notwithstanding earnest be

given, without payment. Earnest is only one mode of binding

the bargain, and giving to the buyer a right to the goods upon
payment (a); and if he does not come in a reasonable time after

{a) Earnest is a token or pledge passing between the parties, hy way of evi-

dence or ratification of the sale. Its efficacy was recognized in the civil law;
{Inst. 3, 24;) and it was in use in the early ages of the English law, as a
means of binding the parties, and completing the sale, (ilanville, 1. 10, c.

14. Bracton, 1. 2, c. 27. It is mentioned in the statute of frauds, and in the
French code, as an efficient act; but it has fallen into very general disuse in

modern times, and seems rather to be suited to the manners of simple and

Vt. 124; Knight v. Mann, 118 Mass. 143. The taking possession of the goods
by the purchaser with the vendor's assent is an actual receipt; and may be
evidence of an acceptance; but it may be only for the purpose of approving of

the goods and ascertaining whether he will accept or not. The delivery of
goods to a carrier may be a sufficient delivery but is no acceptance, the car-

rier not being an agent to accept. Caulkins v. Hellman, 47 N. Y. 449; Kodgers
r. Phillips, 40 N. Y. 519. See hereon Dedrick v. Leouartl, 49 N. Y. Supm.
(42 Hun.) 655; mem.; nom. Dedrick v. Leonard, 3 N. Y. St. Repr. 780; Billin

v.: Henkel, 9 Col. 394; 13 Pac. 420; Jamison v. Simon, 68 Cal. 17; 8 Pac. 502;
Smith V. Fisher, 59 Vt. 53.

Acceptance and delivery must be evidenced by some act; mere words are
not sufficient. Maroni v. Wallace, 6 E. & B. 733; S. C. 25 L. J. Q. B. 369;
Edwards v. Grand Trunk R. R..54 Me. Ill; Pitney r. Glen Falls Ins. Co.. 61
Barb. 343; Bass v. Walsh, 39 Mo. 198; Kaufman r. Stone, 25 Ark. 346: Scot-

ten v. Sutler, 37 Mich. 530; Basset v. Camp, 54 Vt. 235. A mere conditional

acceptance is no acceptance to satisfy the statute. Messer r. Woodman, 22
N. H. 181; Cammeyerv. The Churches, 2 Sandf. Ch. 246. It must be such
an acceptance and delivery as will place the property under the control of,

and vest it in the vendee. Washington Ice Co. v. Webster, 62 Me. 355;

Carver v. Lane, 4 E. D. Sm. 170; Edwards r. Grand Trunk, uhi .sw^^/y;; Safifbrd

V. McDouough, 120 Mass. 291; Daley v. Marks, Berton (N. B.), 346. The
marking of the goods by the purchaser may amount to an acceptance. Kap-
pleye v. Adee, 65 Barb. 589; Dyer v. Libby, 61 Me. 45; Anderson v. Scott,

cited in Hodgson v. Le Bret, 1 Camp. 235. As to w hat is an actual receipt

under the statute, it may be said, 1st, That when the goods are already in

the purchaser's possession as bailee or agent for the vendor, if his acts are

inconsistent with his former position, such acts may be proved by parol and
may constitute an actual receipt as purchaser. Edan v. Dudfield, 1 Q. B.,

306; Markham v. Jaudon, 41 N. Y. 235. 2d, The goods may be in the pos-

session of a third party, and in such case, any agreement between the vendor,

purchaser and third party, that the latter shall hold the goods for the^wr-
chuHcr discharged from the vendor's lien is sufficient, but they must all agree

to such holding. Burge v. Cone, 6 Allen, 412; Rourke v. Bullens, 8 Gray, 549;

Boardman v. Spooner, 13 Allen, 357; Carter r. Willard, 19 Pick. 1 ; Chase v. Wil-
lard, 57 Me. 157; Warren v. Milliken, Id. 97; Townsend v. Hargraves. 1 18 Mass.

325; Wilkes tvFerris, 5 John. 335 ; see also Marsh v. Rouse, 44 N. Y. 643; French
r. Freeman, 43 Vt. 93. 3d. When the goods are in the possession of the vendor,

the delivery of the goods to a carrier employed by the vendee will be a sufficient

delivery. Everett v. Parks, 62 Barb. 9; Foster v. Rockwell, 104 Mass. 167;

Magruder v. Gage, 33 Md. 344; Hunter r. Wright, 12 Allen, 548. Or the goods
may remain in the vendor's possession and there will, if he lias assumed a
different character, be a sufficient delivery. He may hold as bailee or agent.

Elmore v. Stone, 1 Tauntf)n, 458; Weld t'. Came, 98 Mass. 152; Barrett r.

Goddard, 3 Mason, 107; Carter v. Willard. 19 Pick. 1; Ely r. Ormsby, 12

Barb. 570.
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request^ and pay for aud take the goods, the contract is dissolved,

and the vendor is at liberty to sell the goods, to another per-

son (a).'^^ If any thing remains to be done, as between the sel^tr

and the buyer, before the goods are to be delivered, a present

right of property does not attach in the buyer. This is

a well established principle *in the doctrine of sales (6). [ *490 ]

But when every thing is done by the seller, even as to

parcel of the quantity sold, to put the goods in a deliverable state,

the property, aud consequently the risk of that parcel, passes to

the buyer; and as to so much of the entire quantity as requires

further acts to be done on the part of the seller, the property and

the risk remain with the seller (c). The goods sold must be as-

certained, designated, and separated from the stock or quantity

with which they are mixed, before the property can pass (d). It

is a fundamental principle, pervading every where the doctrine of

sales of chattels, that if the goods be sold in bulk, and for a single

price, or per aversionem, in the language of the civilians, the sale

unlettered ages, before the introduction of writing, than to the more precise

and accurate habits of dealing at the present day. It has been omitted in

the Nao York Rcvififd Stafutrfi.

{a) Langfort r. Tyler, 1 Salk. Rep. 113. Goodall v. Skelton, 2 R. Blach*.

Rep. 316. In Greaves u Ashlin, 3 Cninp. Rep. 426, Lord Ellenborough de-
nied the right of the seller, in such a case, to put an end to the contract. It

was held in Neil r. Cheves, 1 Baileips 8. C. Rep. 537, that if time and place
tor delivery be appointed, and the purchaser does not attend, orotfer to paj',

the vendor may rescind the contract, even though he had previously received
part of the purchase money.

(ft) Hanson r. Meyer, 6 Eaafs Rep. 614. Withers v. Lyss, 4 Camp. Rep. 237.
Wallace v. Breeds, 13 Easrs Rep. 522. Busk v. Davis, 2 Maule & Selw. 397.
Hhepley v. Davis, 5 TmuiL Rep. 617. Simmons v. Swift, 5 Barnw. & Cnsn.
857. M' Donald v. Hewett, 13 Johns. Rep. 349. Barrett y. Goddard, 3 Mason^s
Rep. 112.

(c) Kugg V. Minett, 11 EasCs Rep. 210. Henderson v. Brown, Neicfound-
Innd Rep. 90.

{d) Austen v. Craven, 4 Taunt. Rep. 644. White v. Wilks, 5 76/d 176. Out^
water v. Dodge, 7 Cowen's Rep. 85. Woods v. M'Gee, 7 Ohio R. 128.

"' See, also, Girard v. Taggard, 5 Sergt. & Rawl. 19; Newhall v. Vargas,
15 Me. 314. The above mentioned case of Langfort v. Tyler, is not now law.
See Thames Iron Works Co. v. Patent Derrick Co., 1 John. & H. 93; 29 L. J.
Ch. 714; Scott v. Newington, 1 Moo. Sc Rob. 252. See, hereon, Benjamin on
Sales, Ch. 3, sees. 782—788. In Dusfan r. McAndrew, 44 N. Y. 72, it was
laid down tliat the vendor has three courses open to him in case the purchaser
refuses to take and pay for the goods. 1. He may store and retain them and
sue for the entire price. 2. He may sell the property as agent for the ven-
dee and recover the difference between the contract price and the price fetched
at such resale. 3. He may keep the property as hisown and recover the dif-

ference between the market price at the time and place of delivery and the
contract price. Haines r. Tucker, 50 N. H. :n3; Shultz v. Bradley, 4 Daly
( N. Y.

) , 29; McCombs v. McKennan, 2 Watts & Serg. 216; Appleton v. Hogan,
9 B. Mon. 69; Hayden r. Demets, 53 N. Y. 426; Shawhan v. Van Nest, 15
Am. Law Keg. N. S. 153.
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is perfect and the risk with the buyer; but if they be sold by num-
ber, weight or measure, the sale is incomplete, and the risk con-

tinues with the seller, until the specific property be separated and

identified (a)."

(3.) Where no time is agreed on for payment, the payment

. and delivery are concurrent acts, and the vendor may refuse

to deliver without payment. If he does deliver freely and abso-

lutely, and without any fraudulent contrivance on the part of

the vendee to obtain possession, and without exacting or ex-

pecting simultaneous payment, there is a confidence and credit

bestowed, and the precedent condition of payment is waived,

and the right of property passes (b). This rule is understood

not to apply to cases where payment is expected

[ *497 ] * simultaneously with delivery, and is omitted, evaded

or refused, by the vendee, on getting the goods under

his control; for the delivery in such case is merely conditional, and

the non-payment would be an act of fraud, entering into the original

agreementjwhich would render the whole contract void, and the sel-

ler would have a right instantly to reclaim the goods (c).^'^ The

(rt) Viymius's Comm., in Inst. 3, 24, 3, sec. 4. Dig. 18, 1, 35, 3. Pofhier,

Traite du Conirat de Vente, No. 308. Co(fe Napoleon, No. 1585. Civil Code of
Louisiana, art. 2433, Zagury v. Furnell, 2 Camp. Rep. 240. Simmons v. Swift, 5
Barnio. & Cress. 857.

\h) Haswell v. Hunt, cited by Buller, J., in 5 Term Hep. 231. Harris v.

Smith, 3 Serg. & Earde, 20. Chapman v. Lathrop, 6 Cowen\s Rep. 110.

(c) Leedom v. Philips, 1 Yate's Rep. 529. Harris v. Smith, "iSerg. <£• Rawle,

20. Palmer v. Hand, 13 Johns. Rep. 434. Bainbridge v. Caldwell, 4 Dana^s K.
Rep. 213.

^^ Mr. Justice Blackburn in his treatise on Contracts of Sale, p. 127, lays

down two rules for the con-struction of contracts in such cases: "1st. Where,
by the agreement, the vendor is to do anything to the goods for the purpose
of putting them into that state in which the purchaser is to be bound to ac-

cept them, or, as it is sometimes worded, into a deliverable state, the per-

formance of tho.se things shall (in the absence of circumstances indicating a
contrary intention) be taken to be a condition precedent to the vesting of the

property.. 2nd. Where anything remains to be done to the gooc^s for the

purpose of ascertaining the price, as by Aveighing, measuring, or testing the

goods, where the price is to depend upon the quantity or quality of the goods,

the performance of those things, also, shall be a condition precedent to the
transfer of the property, although the individual goods be ascertained and
they are in the state in which they ought to be accepted." (See Text Book
Series Ed.) To these Mr. Benjamin, in his treatise on Sales, adds a thii-d rule

as follows: "Thii^ly. Where the buyer is by the contract bound to do any-
thing as a condition, either piecedent or concurrent, on which the passing of

the property depends, the property will not pass until the condition be ful-

filled, even though the goods have been delivered into the possession of the

buyer." (See Section 320.) And see further, Benjamin on Sales, Book 2, Ch.

3, sects. 318—320. and notes.
^ See, also, Hendenson v. Lauck, 21 Pa. St. 359; Paul v. Reed, 52 N. H.

136; Adams *;. O'Connor, 100 Mass. 515; Miller v. Jones, 66 Barb. 147;
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obtaining goods upon false pretences, under colour of purchasing

them, does not change the property (a).^* If it was even a con-

dition of the contract, that the seller was to receive, upon delivery,

a note or security for payment at another time, he may dispense

with that condition, and it will be deemed waived by a voluntary

and absolute delivery, without a concurrent demand of the secu-

rity (b).'"'' But if the delivery in that case be accompanied with

a declaration on the part of the seller, that he should not con-

sider the goods as sold until the security be given, or if that be

the implied understanding of the parties, the sale is conditional,

and the property does not pass by the delivery, as between the

original parties; though, as to subsequent bona fide purchasers or

creditors of the vendee, the conclusion might be different (c).

Where there is a condition precedent attached to a contract of

sale and delivery, the property does not vest in the vendee on

delivery, until he performs the condition, or the seller waives it;

and the right continues in the vendor, even against the creditors

of the vendee (d). If the delivery of the goods precedes for a

short time the delivery of the note to be given for the price, ac-

cording to particular usage in that species of dealing, and which

usage is known to the buyer, the case falls within the

same principle, and the delivery is understood to be * con- [
* 498

]

ditional. The condition is not deemed to be waived,

(fl) Noble V. Adams, 7 Taunt. Rep. 59.

(6) Payue v. Shadbolt 1 Camp. Rep. A21. Carletou v. Summer, 4 Pick.

Rep. 516. Smith v. Dennie, 6 Ibid. 262.

[c.) Hussey v. Thornton, 4 Mass. Rep. 405. Marston xk Baldwin, 17 Ibid.

606. Corlies v. Gardner. 2 HalVs N. Y. S. C. Rep. 345. Reeves v. Harris, 1

Bailey's S. C. Rep. 563.

(d) Barret v. Pritchard. 2 Pick Rep. 512. Bishop v. Shillito, 2 Barnic. &
Aid. 329, n.

Levin v. Smith, 1 Denio, 571; Allen ?•. Hartfield. 76 III. 358. When no time
is stated for payment it is in law presumed to he a purchase for cash. Scud-
der V. Bradbury, 106 Mass. 422; Talmadj^e i\ White, 35 N. Y. Supr. Crt. 219;
South Western Freight, &c.. Co. v. Plant, 45 Missou. 517; Goldsmith v. Bry-
ant, 26 Wis. 34.

^* If a party purchase jroods not intending to pay for them, the vendor
may avoid the sale as tor fraud; even though there be no traudulent repre-

sentations or false pretences. Stewart v. Emerson, 52 N. H. 301; Redington
r. Roberts, 25 Vt. 694; Kline v. Baker, 99 Mass. 253; Barnard v. Campliell.
i\r> Barb. 286; Thompson ?j. Rose, 16 Conn. 71: Hennequin v. Taylor, 24 N.
Y. 139; Buckley v. Artcher, 21 Barb. 585; Stewart v. Emerson, 52 N. H.
301. See, however, contra Backentoss v. Speicher, 31 Pa. St. 324; Smith v.

Smith, 21 Pa. St. 317.
^^ Freeman r. Nichols, 116 Mass. 309; Barrv r. Palmer, 19 Me. 303; Bowers

r. Burke, 13 Pa. St. 146; H.^ineciuin v. Sands, 25 Wend. 640: Fuller r.

Bean, 34 N. H. 290; Dresser Manuf. Co. v. Waterstou, 3 Met. 18.
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and the seller will have a right in equity to consider the goods

us held in trust for him, until the vendee performs the condition,

•and gives the note with security ;^'^ and his right to the goods will

1)6 good, as against the buyer and his voluntary assignee, though

not as against a bona fide purchaser from the vendee (a)." It is

(a) Haggerty v. Palmer, 6 Johns. Ch. Rep. 437, and see Lord Seaforth's
cose, 19 Vcs. 23."), in which the vendor's lien was carried at least equally lar,

and see, also, Whitwell i\ Vincent, 4 Pick. Rep. 449; Corlies v. Gardner, 2
Hairs iV. V. Rep. 345, and D'Wolf v. Babbett, 4 Mason's Rep. 294, to the
same point. In the case in Hall, six days intervened between the delivery
of the goods and the call lor the note, and in the last case, it was held, that
if on a sale, the delivery of goods be conditional, and the vendor assents to

a qualified delivery, for the convenience of the vendee, and with the under-
Htiinding that the property is not to pass absolutely, unless the terms of sale

be complied with, the vendor, in that case, is not divested of his right to re-

<take the goods. Copland v. Bosquet, 4 Wash. Cir Rep. 588, S. P. But in

Mills V. Hallock, 2 Edw. V. Ch. R. 652, the sale at auction was on ap-
proved notes and the goods were delivered, and 25 days thereafter the vendee
failed and assigned his property. As there was no custom proved authoriz-

ing such a delay, the title was held to be completely vested before the as-

signment and passed with it. The rule in Canada is, that if goods be sold

for cash, and not paid for, they may be followed and claimed in an action of

Tevendication if brought within eight days, and the goods have remained in

the state in which they were delivered. Aylvin v. M'Nally, StuarVs Lower
Camtda R. 541.

By the Code of Louisiana, art. 3194, tlie vendor of a chattel not paid for

lias a preference for the price, over other creditors of the vendee, whether
Ihesale wtis made on credit or without, if the property remains in the pos-
^ If by the contract the purchaser is to give a negotiable instrument in

payment such instrument is a condition precedent to the vesting of the title

to the goods sold unless waived. Osborn v. Gantz, 38 N. Y. Supr. Crt. 148;
Farlow v. Ellis, 15 Gray, 229; Michigan Central R. R. -v. Phillips. 60 111.

190; Stone v. Perry, 60 Me. 48; Whitney v. Eaton, 15 Gray, 225; Paul v.

Reed, 52 N. H. 136; Hirschorn v. Canney, 98 Mass. 149; Adams w. O'Connor,
100 Mass. 515. So where there is a contract by the purchaser to give
security, and part of the g)ods are delivered, the vendor may recover them
'on his refusing to give such security on the delivery of the balance of such
goods. Talmadgey. White, 35 N. Y. Supr. Crt. 219; Whipple i;.Gilpatrick, 19

Me. 427: Riley v. Wheeler, 42 Vt. 528; Russell «. Minor, 22 Minor, 259. As to

waiver of such condition precedent. Mixer v. Cox, 31 Me. 340; Upton v.

Sturbridge Cotton Mills, 111 Mass. 446; Smith v. Lynes, 3 Sandf. 203; Ful-
ler V. Bean, 34 N. H. 290; Boweu v. Burke, 13 Pa. St. 146; Barry r. Palmer,
19 Me. 303; Farlow v. Ellis, 15 Gray, 229; Freeman v. Nichols, 116 Mass.
309.

In every case the question whether or not an agreement is absolute or
(*x)nditional depends upon the intention of the parties. Crompton v. Pratt,

105 Ma.ss. 255; Hammett v. Linneman, 48 N. Y. 399. And is for the jury.

Hcudder v. Bradbury, 106 Mass. 422.

In some states statutes have been passed giving attaching creditors of the
})nrchaser certain rights in certain cases over the vendor's lien.

" Powell V. Preston. 3 Thomp. cSc C. (N. Y.) 644; Benner v. Puffer, 14

Mass. 376; Strong v. Tavlor, 2 Hill (N. Y.), 326; Bauendahl v. Horr, 7

Jilatchf. 518; Knlow r. Klein, 79 Pa. St. 488; Duncan v. Stone, 45 Vt. 118;

ffirschorn v. Canney, 98 Mass. 149; llallowell r. Milne, 16 Kans. 65; Hotch-
ki.ss V. Hunt, 49 Me. 219. Pun^hasers from such vendees hold .the like

position of purchasers of stxden goods. Deshon v. Bigelow, 8 Gray, 159; For-
hvH c. Marsh, 15 Conn. 384.
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thi5 better and sounder doctrine, and one established by the latter

cases that a written agreement to deliver V)y a certain time goods

sold, cannot be enlarged as to the time, by a subsequent parol

agreeu»ent, for that would contravene the statute of frauds by

making the right of action or the agreement to rest partly in

writing, and partly by parol only (a).'"'*

(4) By the civil law, the right of property was not vested

in the purchaser without delivery, nor even by delivery, with-

out payment of jthe price, unless the goods were sold on a

credit (b). The risk of the goods was, nevertheless, thrown on

the buyer before delivery, and as soon as the contract of sale was

completed, even though the title was still in the vendor. Periculuin

reivenditce, nondum traditce, est ernptoris. Pothier endeavours to

vindicate this principle of the civil law, in answer to the objec-

lioDs of Puffendorf, Barbeyrac and others, who insisted, that the

civil law in this respect was not founded on principles of natural

justice (c). We think the common law very reasonably fixes

session of the purchaser^ and the privilej2;e exists, though the vendor has

taken a note from the buyer. This privilege is extinguished by the desti-

nation of the thing sold, but it is held that if the vendee sell the goods before

he has i)uid for them, the money due by the second vendee, will represent

the goods, and the first vendor's privilege will attach thereon. Martin, J.,

in Thayer v. Goodall, 4 Miller's Hep. 222.

(a) Goss V. Lord Nugent, 5 B. <£• Aid. 58. Stowell v. Robinson, 3 Bing. N.

S. 928. Harvey v. Graham, 5 Ad. & E. 61.

(/>) Imt 2, 1, 41. Ibid. 3, 24, 3. Code, lib. 2, tit. 3, 1. 20. Dig. 18, J, 19.

Bynlc. Qnsest. Jur. Priv. lib. 3, ch. 15. Pothier, Traite du Contrat de Venfe, n. 322.

Jd. Traite de la Propriele, Y)aTt prem. c. 2, art. 233, 242. Domat, b. 4, tit. 5,

sec. 2. art. 3. This is also the rule in the Scots law, BelVs Principles^ of the

law of Scotland, 3d edit. p. 28. Before delivery, the vendee had only thejiiM

ad rem. and not the jus i7i re.

(c) The Code Napoleon, No. 1583. has dropped the rule of the civil, and
followed that of the English common law; and it holds, that the property

passes to the buyer as soon as the sale is perfected, without either delivery

or payment. The Civil Code of Louisiana, art. 2431, follows the words of the

Code Napoleon.

The contract of sale, as regulated by the civil law, is examined and dis-

cussed at large, with sound judgment, and extensive and accurate learning.

in the American Jurist, ^o 26, for April, 1835. Pothier's elaborate and ex-
*** No verbal ag'eement to abandon a contract, under the statute of frauds,

in part, or to add to, or omit, or modify any of its terms is admissible.

Tyers V. Rosedale & Ferryhill Iron Co., L. R. 8 Ex. 315; Plevins f. Down-
ing. 1 C. P. D. 220. Such fresh agreements should be in writing. Swain
V. Seamans, 9 Wall. 254; Esjiy v. Harrison, 14 Pa. St. 308; Gault v. Brown.
48 N. H. 183. In Massachusetts the law would appear to be otherwise, and
parol evidence may there be given to vary a contract required by law to be

in writing. Stearns r. Hall, 9 Cush. 31; Cummings v. Arnold, 3 Met. 480.

See also to the same effect, Gault v. Brown, uhi supra; Richardson v. Cooper,

25 Me. 450; Franklin v. Long, 7 Gill. & J. 407; Watkius v. Hodges, 6 Harr.

&J. :i8.
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the risk whore the title resides; and when the bargain

[ * 499 ] * is made, and rendered binding by giving earnest, or

by part payment, or part delivery, or by a compliance

with the requisitions of the statute of frauds, the property, and

with it the risk, attaches to the purchaser. But, though the seller

has parted with the title, he may retain possession until payment;

and ha has even the equitable right of stoppage in transitu^ in

the case of the insolvency of the purchaser; and that right as-

sumes that the vendor has divested himself of the legal title, and

that the property has passed to the vendee, while the actual pos-

session is in some third person in its transit to the vendee,

(5.) Delivery of goods to a servant or agent of the purchaser (a),

or to a carrier or master of a vessel, when they are to be sent by

a carrier, or by water, is equivalent to delivery to the purchaser;

and the property, with the correspondent risk, immediately vests

in the purchaser, subject to the vendor's right of stoppage in

transitu (b). A delivery by the consignor of goods, on board of a

ship chartered by the consignee, is a delivery to the consignee (c);

and the rule is the same, if they were put onboard a general ship

for the consignee (d). The effect of a consignment of goods by

a bill of lading, is to vest the property in the consignee. A de-

livery to any general carrier, when there are no specific direc-

tions out of the ordinary usage, is a constructive delivery to the

vendee; and the rule is the same whether the goods be

[
* 500] sent from one inland place to another, or beyond sea. *The

delivery to the agent must be so perfect as to create a

responsibility on the part of the agent to buyer (e) ; and if the

cellent treatise on the contract of sale, [Traite du Contratde Vente,) is founded
on the civil law, as illustrated by the French civilians, and adopted i nd regu-

lated by the French law. Toullier has also written largely on the law of

contracts [Droit Cixil, vol. vi. & vii.) as existing under the new civil code,

and these two distinguished civilians are equally admirable for their logic

and simplicity.

[a) Leeds v. Wright, 3 Bos. & Pull. 320. Dixon v. Baldwin, 5 EasVs Rep.

175.

[b) Evans V. Martell, 1 Lord Raym. 271. Dutton r. Solomonson, 3 Bos. d-

Pull. 58-2. Dawes v. Peck, 8 Term Rep. 330. Ludlows r. Browne & Eddy. 1

Jotim. Rep. 15. Summerill t'. Elder, 1 Binncy's Rep. lOfJ. Griffith v. Ingle-

dew, G Serf/, dk Rmvlf, 429. King v. Meredith, 2 (jampb. Rep. ()39. Copeland
r. Lewis, 2 Starfcie's N. P. Rep. 33.

[c) Inglis V. Usherwood, 1 EasVs Rejh 515. Fowler v. M'Taggart, 7 Tenn
Rep. 442. Bothlingk v. Inglis, 3 Easrs Rep. 395.

[d) Coxe V. Harden, 4 AUs/'h Rep. 211, Brown r. Hodgson, 2 Campb. Rep.

36. Groning v. Mendham, 5 Matile <& Selw. 189.

[e) Buckman i: Levi, 3 Campb. Rep. 414.
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^oods be forwarded by water, the vendor ought to cawse them to

be insured, if such has been the usage (a); and he ought, in all

cases, to inform tlie buyer, with due diligence, of the consign-

ment. Until the party, receiving a consignment or remittance

made on account of the consignor, has done some act recognizing

the appropriation of it to a particular specified purpose, and the

party claiming under the appropriation had signified his accept-

ance of it, so as to create a privity, the property and its pro-

ceeds remain at the risk and on the account of the remitter or

owner (b).''^

(6.) Symbolical delivery will, in many cases, be sufficient and

equivalent, in its legal eflPects, to actual delivery. The delivery

of the key of the warehouse in which goods sold are deposited, or

transferring them on the warehouseman or wharfinger's book to

the name of the buyer, is a delivery sufficient to transfer the prop-

erty (c). So, the delivery of the receipt of the storekeeper for

the goods, being the documentary evidence of the title, has been

held to be a constructive delivery of the goods (d). There may
be a symbolical delivery when the thing does not admit of actual

delivery. The delivery must be such as the nature of the case

admits (e). We have a striking instance of this in the Pan-

dects (g), where the delivery of wine is held to be made by the

delivery of the keys of the wine cellar; and the consent of the

(a) Cothay v. Tute, 3 Ibid. 129.

(h) Tiernan v. Jackson, 5 Pefers' U. S. Rep. 580.

(c) Lord Hardwicke, 1 Atk. Rep. 171. Lord Kenyon, 7 Term Rep. 71. 1

East's Rep. 194. Harman v. Anderson, 2 Campb. Rep. 243. Pothier, Traite

du Droit (te Propriete, No. 199. Dig. 41, 1, 9, 6.

[d) Wilkes & Fontaine v. Ferris, 5 Johns. Rep. 335.

{e) Lord Kenvon, 1 EasVs Rep. 194.

ig) Dig. 41, 2:, 1, 21.

^^ See note 50 ante. The vendor is not bound to send the goods to the pur-
chaser, he performs his part of the contract by placing; tlie goods or leaving
them at the purchaser's disposal, so that he can remove them without ob-
struction. Means v. Williamson. 37 Me, 556; Berais v. Morrill, 38 Vt. 1.53,

Wliite r. Welsh, 2 Wright Pa. 396; Ingalls v. Herrick, 108 Mass. 351: Hardy
r. Potter, 10 (iray, 89; Marsh r. Rouse, 44 N. Y. 643; Ropes v. Lane, 11

Allen, 591; Keller v. Block, 19 Ark. 566. It would seem that a purchaser
may. when the goods are on the seller's property, and this is the place trom
whence the purchaser is to take them, enter upon his premises for the ]mr-
pose. McLeod v. .Jones, 105 Mass. 403. As t(^ the vendor's duty to insure
the goods when delivered to a carrier, see Clarke r. Hutchins, 14 East. 475;
Taylor v. Cole. Ill Mass. 363: Buckman v. Levi, 3 Cam. 414. And the ven-
dor is bound to give the purchaser an opportunity of examining the goods in
order to discover whether they are accordi ng to contract. Croninger v. Crocker,
62 X. Y. 151; Isherwood v. Whitmore. 11 M. »& W. 347: Boothby v. Scales,

27 Wis. 626,
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party upon the spot is sufficient possession of a column of granite,

which, by its weight and magnitude, was not susceptible

[* 501 ] of any other delivery; and possession *was taken by the

eyes, and the declared intention. In the sale of a ship,

or goods at sea, the delivery must be symbolical, by the delivery

of the documentary proofs of the title; and the delivery of the

grand bill of sale is a delivery of the ship itself (a). A bill of

sale of timber, and materials of great bulk, lying on the banks of

a canal, or marking the timber, has been held to be a delivery suf-

ficient to make the possession follow the right. It was as com-

plete a delivery and possession as the subject matter reasonably

admitted (6). Taking a bill of parcels, and an order from the

vendor on the storekeeper for the goods; and going and marking

them with the initials of one's name, has been held a delivery (c).

Taking a bill of parcels and the order on the warehouseman, and

paying the price, has been held to be a complete and executed

contract, so as to pass the property and the risk of the articles

sold (d). The mere communication of the vendor's order on a

wharfinger or warehouseman for delivery, and assented to by him,

passes the property to the vendee (e). Even the change of mark

on bales of goods in a warehouse, by direction of the parties, has

been held to operate as an actual delivery of the goods (g). A
delivery of part of a parcel of articles selected and purchased

without any objection at the time as to the delivery of the residue,

takes the case out of the statute of frauds as to the whole of

the goods so purchased (h). The case would be different if the

purchaser paid for the articles delivered, and left the residue un

-

delivered and wholly unpaid for (i). If the vendor takes the

(,a) Atkinson ?>, Maling, 2 Term Rep. 462.

(6) Manton v. Moore, 7 Term Rep. 67. Stovald v. Hughes, 14 East\s Rep.

308. Vidcri (rabex traditaa quas emptor signnsset. Dig. 18, 6, 14,1.

[c) Hollingsworth v. Napier, 3 Cahtes^ Rep. 182.

[d) Pleasants v. Pendleton, 6 Randolph's Rep. 473.

[e) Lucas v. Dorrien, 7 <I'erm Rep. 278. Searle v. Reeves, 1 Esp. Rep. 598.

Bentall v. Burn, 3 Barnw. <£• Oess. 423.

[g) Lord Ellenborough, 14 EnsVs Rep. 312. The selecting and marking of

sheep, in the pos.session of B., who is desired to retain possession oftluMn for

the vendee, was held to be a sufficient delivery to complete the sale, and pass

the proj)ertv. Barney r. Brown, 2 Vermont Rep. 374. 1 Beirn Com. 176.

Canii)boll r. Barry, Ibid. The Vermont and the Scotch decisions were founded

on the same circumstances.
{h) Shirley v. Hayward, 2 H. lilackx. 509. Baldey v. Parker, 2 B. <£- Cress.

37. Elliott V. Tlumuis, 3 Mees. & Wets. 170. Mills v. Hunt, 20 Wendell,

431.

(t) Walworth, Ch., in Mills r. Hunt, 20 Wendell, 434.
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vendee within sight of ponderous articles, such as logs lying

within a boom, and shows them to him, it amounts to a delivery,

though the vendee should suffer them to lie within the

boom, as is usual with such property, *until he have occa- [ * 502
]

sion to use them (a). Delivery of a sample has been suffi-

cient to transfer the property, when the goods could not be actu-

ally delivered until the seller had paid the duties; that fact being

known and understood at the time, and when the buyer accepted

of the sample as part of the quantity purchased (6). The de-

livery must always be according to the subject matter of the de-

livery, and the property must be placed under the control and

power of the vendee (c).

Cutting of the spills of wine casks, and marking the initials of

the purchaser's name on them, has been held an incipient deliver<^,

sufficient to take the case out of the statute (d). So, if the par-

chaser deal with the commodity as if it were in his actual posses-

sion, this had been held to supersede the necessity of proof of

actual delivery (e). When a purchaser at the merchant's shop,

marked the goods which he approved of, and laid them aside on

the counter, and went for a porter to remove them, without re-

ceiving a bill of parcels, or stipulating a time of payment, or ten-

dering the merchant's note which he was to offer in payment, it has

been held, that the property in the goods was not changed by that

transaction (g). Since that decision, a more relaxed rule has, at

times, been adopted; and it has been held, that on the

purchase of a horse, without memorandum, payment *or [ * 503
]

actual delivery, the verbal request of the buyer that the

vendor keep the horse in his possession for a special purpose,

and the consent on the part of the vendor, amounted to a con-

structive delivery, sufficient to take the sale out of the statute (h).

(a) Jewett v. Warren, 12 Masa. Rep. 300.

(fe) Hinde v. Whitehouse, 7 EaHPa Rep. 558. But generally, as a substi-

tute for actual or constructive delivery, the taking of samples has no effect.

Hill V. Buchanan. Cited in a note to 1 BelVif Com. 182.

(c) 2 N. IT. Rep. 318. Incorporeal rights are not susceptible of actual de-
livery, and a quasi-possession is taken, when the use commences, as a right

of way. So, the delivery of a debt, or chose in action, consists in the assign-

ment of it with notice. Poihier, Tmite du Droit de PropriHe, No. 214, 215.

id) Anderson v. Scott, 1 Camp. Rep. 235, n.

(e) Chaplin v. Rogers, 1 East^s Rep. 192. Blenkinsop v. Clayton, 1 Moore's
Rep. 328.

{g) Dutilk V. Ritchie, 1 Dall. Rep. 171. See, also, to the same point, Baldey
V. Parker, 2 Barnw. & Cress. 44.

[h) Elmore v. Stone, 1 Taunt. Rep. 458.
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That case has since been questioned, as carrying^ the doctrine of

constructive delivery to the utmost verge of safety; and later cases

seem to have resumed a stricter doctrine, and qualified the infer-

ence to be drawn from the acts of the buyer, ^he presumption

of a delivery i^ not readily allowed, when there has been none in

fact; for it goes to deprive the seller of the possession of his

lien, without payment (a). The purchase of a part of a heap of

grain or of other goods in bulk, if the same be not measured off

and separated at the time, is not valid, even though the seller

afterwards measured it off and set it apart for the vendee (b). On
the other hand, probity in dealing, the interests of commerce, and

the variety, extent, and rapidity of circulation of property, which

it has introduced, require that delivery should frequently be pre-

^med from circumstances; and a destination of the goods by the

vendor to the use of the vendee, the marking them, or making

them up to be delivered, or the removing them for the purpose o.f

being delivered, may all entitle the vendee to act as owner (c). But

the presumption fails when positive evidence contradicts it, as in

the case of a refusal on the part of the vendor to part with the

goods until payment (d); and on the part of the vendee

[ *5041 to take the goods when inspected (e); *or the delivery

be of a sample, which is not part of the bulk of the com-

modity sold. The good sense of the doctrine on the subject,

would seem to be, that in order to satisfy the statute, there must

be a delivery of the goods by the vendor, with an intention of

vesting the right of possession in the vendee, and an actual. ac-

ceptance by the vendee, with an intention of taking possession as

owner (g).^

(a) Tempest v. Fitzgerald, 3 Barn. & Aid. 680. Carter u. Toussaint, r> I hid.

a5o. Dole V. Stimpson, 21 Pick. 384.

{})) Howe V. Palmer, 3 Banm. & Aid. 321. Salter v. Knox, 1 BeJVa Com.

J81, n. S. P. Eagle v. Eichelberger, 6 IVatLs, 29. See mpm. p. 496, S. P.

(c) Lord Loughborough, 1 H. Blacks. Rep. 363. 1 Camph. N. P. R. 233.

(rf) Goodall V. Skelton. 2 H. Blacks. Rep. 316.

(e) Kent v. Huskinson, 3 Bos. & Pull. 233. The delivery to the carrier

will not conclude the vendee, and be construed into an actual acceptance
of the goods, so long as the vendee retains the right of inspection upon
the ultimate delivery, and to object to either the quantity or quality of the
goods. Astley v. Emery, 4 Maule & Selw. 264. Hanson v. Armitage, 5
Bnniw. d'AM. 559.

(g) Phillips f. Bistolli, 2 B. <& Oressw. 511.
•^ Where there is a symbolical delivery of the goods, the article delivered

or representation used must be done with the intention to transfer the title.

Cartwright n. Ph(enix, 7 Cal. 281; Clark v. Draper, 19 N. H. 419. As to

constructive delivery of large articles, see Haydeu v. Demets, 53 N. Y. 426;
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If the Bubject matter of the contract does not exist in rerum

natura, at the time of the contract, but remained to be thereafter

fabricated out of raw materials, or materials not put together, it

is consequently incapable of delivery, and not within the statute

of frauds; and the contract is valid without a compliance with

its requisitions (a). The case rests entirely on contract, and no

property passes, until the article is finished and delivered (6)/''

{a) Towers v. Osborne, Sir. 506. Groves v. Buck, 3 Mntile <& Seha. 178.

Littledale, J., in Smith v. Surman, 9 B. <& Cress. 561. Mixer v. Howarth,
21 Pick. 205.

(h) Miiclow V. Mangles, 1 Taunt. Rep. 318. In the Scotch law, if goods
be purchased from a manufacturer, before some necessary operation oi" his

art be completed, as if one buys a ship on the stocks, or a vase in the hands
of a goldsmith, unfinished, or cotton goods, upon the loom, in a state of

preparation, and the price be paid, there is held, in these cases, to be a con-

structive delivery, sufficient to pass the property; and this was tlie doctrine

of the civil law. 1 Bellas Com. 176, 178. This may be very reasonable doc-

trine; but the English rule, according to the case in Taunton, is more strict,

and it requires the chattel to be finished, and in a state lor delivery, and
to be delivered, according to the nature of the case, to change the prop-
erty. In Wood V. Kussel, 5 Barmv. & Aid. 942, Ch. J. Abbott, laid down
the principle, that where a ship is built upon special contract, and por-

tions of the price were to be paid according to the progress of the work,
those payments appropriate specifically to the purchaser the vessel so in

progress, and vest the property as between him and the builder, so as to

entitle him to insist on the completion of that very vessel. But the court
of K. B.. in Clarke V. Spence, 4 Adolph. & Ellis, 448, admitted with reluc-

tance, the authority for this new principle, and said that the general and
prior rule of law was, that under a contract for building a vessel, or any
thing not existing in specie at the time of the contract, no property vested
in the purchaser during, the progress of the work, even though the precise

Bethel Steam Mill Co. v. Brown, 57 Me. 9; Jewett ??. Warren, 12 Mass. 200;
Montgomery v. Hunt, 5 Cal. 226. The transfer of a bill of lading duly en-
dorsed will be a good delivery. Pratt v. Parkman, 24 Pick. 42; McKee «.

Gracelon, 60 Me. 167. AUter without endorsement. Stone r. Swift, 4 Pick.
389. And see as to transfer by endorsements, Gardner r. Howland, 2 Pick.

509; Gibson v. Stevens, 8 How. (U. S.) 384; Dixon v. Buck, 42 Barb. 70;
Bringley v. Spring, 7 Greenl. 241; Pratt t\ Parkman, uhi supra; Tucker v.

Buffington, 15 Mass. 477; Veazie v. Somerby, 5 Allen, 280. As to the de-
livery of a key to premises. Kicker v. Cross, 5 N. H. 571; Calkins v. Lock-
wood, 17 Conn. 164: Vining v. Gilbreth, 39 Me. 496. As to marking goods.
Chase v. Willard, 57 Me. 157; Walden v. Murdock, 23 Cal. 540; Strauss «.

Minzesheimer, 78 111. 482; Hatch v. Lincoln, 12Cush. 31. As todelivery ofpart
in the name of the whole. Shurtleff?'. Willard, 19 Pick. 202; Bovntou v.

Veazie. 24 Me. 286; Phelps v. Cutler, 4 Gray, 137; Chappel ?:. Marvin, 2
Aiken, 79.

*"See. further, Williams r. Jackman, 16 Gray. 517; Elliott v. Edwards, 6
Vroom, 265. The title will not pass without an acceptance of the article

express or implied. Moody r. Brown, 34 Me. 109; Gamage v. Alexander,
14 Texas, 414; Brown v. Foster. 113 Mass. 136; Sutton^r. Campbell, 2
Thomp. Sc C. (N. Y.) 595; Bennett v. Piatt, 9 Pick. 558; Johnson v. Hunt.
11 Wend. 139; Rider v. Kelley, 32 Vt. 268; Mclntyre v. Kline, 30 Miss. 361.

See, however, Goddard r. Binnev, 115 Mass. 450; Shawhan v. Van Nest, Sup.
Crt. Ohio. 15 Am. Law Reg. (N. S.) 153.
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If the buyer unreasonably refuses to accept of the article sold,

the seller is not obliged to let it perish od his hands, and run

the risk of the solvency of the buyer. The usage on the neglect

or refusal of the buyer to come in a reasonable time, after notice,

and pay for and take the goods, is for the vendor to sell the game

at auction, and to hold the buyer responsible for the deficiency

in the amount of sales (a).^^

[
* 505 ] * (7.) The place of delivery is frequently a point of

consequence in the construction of the contract of sale.

If no place be desic^nated by the contract, the general rule

is, that the articles sold are to be delivered at the place where

they are at the time of the sale. The store of the merchant, the

shop of the manufacturer or mechanic, and the farm or gran-

ary of the farmer, at which the commodities sold are deposited

or kept, must be the place where the demand and delivery are to

be made, when the contract is to pay upon demand, and is silent as

to the place.^^ This appears to be the general doctrine

[*506] on the subject (b). Pothier * distinguishes between

mode and time of payment were fixed, nor until the thing was delivered,
or ready for delivery, and approved of by the purchaser, and that the pur-
chaser was not bound to deliver the identical article, if another answered

^
the specification in the contract.

{a) Sands & Crump i'. Taylor & Lovett, 5 Johns. Rep. 395. Adams v.

Minick, cited in bSerg. & Rawle, 32. Girard ??. Taggart, 5 Ibid. 19.

(6) Pothier, Traite des. Ohlig. No. 512. Troite du Contrat de Vente, No. 45,

46, 51, 52. Code Napoleon, n. 1609. Toullier, Droit Civil Fran^ais, tomo
vii. n. 90. Civil Code of Louisiana, art. 2469. Adams r. Minick, cited

in Wharton''s Dig. of Penn. Cases, tit. Vendor, n. 76. Lobdell r. Hopkins. 5

Cowen\s Rep. 516. Chipman^s Essay on the Law of Contracts, 29, 30. Goodwin
V. Hoi brook, 4 Wendell's Rep. 380.

The Code Napoleon, in respect to the contract of sales, and in respect to all

other contracts, seems to be, in a great degree, a concise abridgment or sum-
mary of the writings of Pothier. M. Dupin, in a dissertation prefixed to the
edition ofworks of Pothier. published at Paris in 1827, says, that three-fourths

of the Code Civil have been literally extracted from Pothier's treatises. The
utility of the latter, and their great merit, in learning, perspicuity, and ac-

curacy of illustration, are far from being superseded or eclipsed by the sim-
j)licity, precision, and brevity of the code. The aid of the French civilians

of the former school has been found as indispensable as ever. The Code Na-
jtoleon and Code du Commerce, deal only in general rules and regulations.

They are not sufficiently minute and provisional, to solve, without judicial

(l^.staission, the endless (juestions that constantly arise in the business of life.

The citation ofadjudged cases, M. Dupin says, is so verycommon in the French
courts, that there seems to be an eniulation who shall cite the most. {Juris-

prudence des Arrets, Pref.) Between the years 1800 and 1827, there were
upwards of two hundred original treatises and compendiums, upon ditTerent

titles of the law, published in France. M. Toullier has undertaken a com-
''^Sec note 51 ante.

"^See Barr r. Myers, 3 Watts & Sergt. 299; Rice v. Churchill, 2 Denio, 145:

Miles u, Roberts, 34 N. H. 253; Craft v. Hartz, 11 Miss. 109.
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contracts for a thing certain, as for all the wine of the vintage

of the vendor, and a contract for any thing indeterminate, aa

a pair of gloves, a certain quantity of corn, wine, &c. In the

former case, the delivery is to be at the repository where the wine

was at the time of the contract; and this is reasonably supposed

to be the understanding of the parties, as the purchaser would

then be able to see that he had the whole quantity, agreeably to

the contract. In the latter case, the property is to be delivered

at the doctor's place of residence, unless the parties lived near

each other, and the thing be portable; in which case the place of

payment would be the creditor's residence (a). The common

law on the subject of the delivery of specific articles which are

portable, makes a distinction between the contract of sale, and

the contract to pay a debt at another time in such articles. AVe

have seen, that in the contract of sale the delivery is to be at

the place where the vendor has the article; but in the other case,

the weight of authority would seem to be in favour of the rule,

that the property was to be delivered at the creditor's place of

residence, though the cases on the subject are not easily reconcila-

ble with each other.

Lord Coke lays down the rule (6), that if the contract be to

deliver specific articles, as wheat or timber, the obligor is not

bound to carry the same abroad, and seek the obligee (as in the

case of payment of money), but he must call upon the obligee be-

fore the day, to know where he would receive the articles, and

they must be delivered, or the obligor must be ready and able to

make the delivery, at the place designated by the obligee. This

doctrine was admitted in the case of Aldrich v. Alhee (c),

in which it was declared, that if *no place be mentioned [
* 507 ]

in the contract, to deliver specific articles (and which in

mentary upon the French Civil Law. according to ike order of the Code, which
has already extended to twelve volumes; and, as far as I may he permitted
to judge, from a very imperfect knowledge of the French law, he seems to

rival even Pothier himself, iu the comprehensiveness of his plan, and in the
felicitv of its execution.

(a) ^Pothier, Traite des Ohlig. No. 512, 513.

(&) Co. Litt. 210, b.

(c) 1 Grcenleaf^s Rep. 120. In the subsequent case, in the same court, of

Bixby c. Whitney, 5 Ihid. 192, it was declared to be well settled, that where
no place is appointed for the delivery of specific articles, the obligor must go
before the day of payment to the obligee, and know what place he will ap-

point to receive them. The first act is to be done by the debtor, and if he
opnits to do it, he is in default. See, also, Mingus v. Pritchet, 3 Dei\ N. C.

Bep. 78, S. P.

42 VOL. II. KENT. 657
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that case were hay, bark and shingles), the creditor had the right

to name the place. It is evident, however, that this rule must

be received with considerable qualification, and it will depend, in

Bome degree, upon the nature and use of the article to be deliv-

ered. The creditor cannot be permitted to appoint an unreason-

able place, and one so remote from the debtor, that the expense

of the transportation of the articles might exceed the price of

them. If the place intended by the parties can be inferred, the

creditor has no right to appoint a different place. But if-no place

of performance be designated, and none can be clearly inferred

from collateral circumstances, it seems to have been again ad-

mitted, that the creditor may designate a reasonable place for the

delivery of the articles (a). Mr. Chipman (b) also states it as a

rule of the common law, well understood and settled in Vermont,

that if a note be given for cattle, grain, or other portable articles,

and no place of payment be designated in the note, the creditor's

place of residence at the time the note is given, is the place of

payment The same rule is declared in New York, when the

time, but not the place of the payment of the portable article is

fixed (c). If the article be not portable, but ponderous and bulky,

then Lord Coke's rule prevails, and the debtor must seek the cred-

itor, or get him to name a place; and if no place, or an unreason-

able one, be named, the debtor may deliver the articles at a place

which circumstances shall show to be suitable and convenient for

the purpose intended, and presumptively in the contem-

[
* 508 ] plation *of the parties, when the contract was made (d).

There is a material difference in the reason of the thing,

between a tender of cumbersome goods, and those which are por-

table; and the same removal from one place to another is not

equally required in the two cases (e). There is another class of

cases, in which the position is assumed, that if the parties have

not designated any particular place of delivery, it is to be at the

debtor's residence, or where the property was at the time of the

contract; as in the case of a note payable in farm produce, with-

(a) Currier v. Currier, 2 N. H. Rep. 75.

{&) Ensay on the Law of Contracts, for the Payment of Specific Articles,

23, 26.

(f) Goodwin v. Holbrook, 4 Wendell's Rep. 377.

(d) Chipman's Essay on the Law of Contracts, for the Payment of Specific

AHicles, 27.

(c) Stoue t*. Gilliam, 1 Show. Rep. 149.
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out mentioning time or pJace, the place of demand and delivery

is held to be at the debtor's farm (a). It is likewise adjudged,

that where a person in the character of bailee, promises to deliver

specific goods on demand, though the demand may be made
wherever he may be at the time, his offer to deliver at the place

where the property is, or at his dwelling-house, or place of busi-

ness, will be sufficient (b).^*

(a) Lobdell ?;. Hopkins, 5 Cowen\<i Rep. 514. So, also, in Minor v. Miehie,

1 Walkcy.s Mi.HS. R. 24, it ^vas held, that if no time or place be specified in the
contract for the delivery of specific articles, the debtor is not bound to seek
the creditor, but the latter to entitle himself to sue, must allege and prove a
special demand. Tliis is more reasonable than Lord Coke's rule. The law
relative to tlie practical execution of contracts for payment in goods or specific

articles, is well expounded in Chipman on Contracts. See, also, Koberts v.

Beatty, 2 Penn. R. 65. Cowen, J., 20 Wendell, 199.

(b) Scott V. Crane, 1 Conn. Rep. 255. 5 Jbid. 76. Mason v. Briggs, 16 3Iass.

Rep. 453. Slingerland v. Morse, 8 Johns. Rep. 474.
^* If by the terms of the contract the vendee is to name the place of deliv-

ery, the vendor must be ready to deliver at that place. And if the articles

are ready at the proper time to be delivered at such place, the vendor is not
guilty of a breach of contract it the vendee does not name the place, Lucas
V. Nichols, 5 Gray, 309. If nothing is said as to the time, it must be a rea-

sonable time. Gill Manf. Co. v. Hurd, 18 Fed. 673; Cocker v. Franklin Hemp
and Flax Manf. Co., 3 Sumner, 550; Adams v. Adams, 26 Ala. 272; Palmer
V. Breen, 34 Minn. 39. And parol evidence of facts and circumstances is ad-
missible to prove what is a reasonable time. Cocker v. Franklin, &c., ubi

supra; Coates v. Sangstou, 5 Md. 121; Ellis v. Thompson, 3 M. & W. 445;
Jones I'. Gibbon, 8 Ex. 920. When the contract states the time, the construc-
tion is one of law for the court. Cameron v. "Wells, 30 Vt. 633; Attwood v.

Clarke, 2 Greenl. 249.

At common law time is always of the essence of the contract. Allen v.

Cooper, 22 Maine, 133; Warren v. Bean, 6 Wis. 120; O'Donnell v. Leeman,
43 Me. 158; Barrett v. Hard, 23 La. An. 712; Cromwell v. Wilkinson, 18

Ind. 365. When time is fixed for the completion of the contract, the contract
must be completed on the day named, or an action will lie for the breach ol

it. Weeks r. Little, 89 N. Y. 566; Marshall v. Ferguson, 23 Cal. 65; Han-
son V. Kirtley, 11 Iowa, 565. If time is not really of the essence of the con-
tract and the person acted in good faith, he may obtain relief in equity.
Brashier v. Gratz, 6 Wheat. 528; Hild v. Linne, 45 Texas, 476; Hill v. Fisher,

34 Me. 143. And if it appears that, though they named a specific day for

the act to be done, that which they really contemplated was only that it

should be done within a reasonable time, then this view will be acted upon;
and a party who according to the letter of the contract, is in default and in-

competent to enforce it will yet be allowed to enforce it in accordance with
what the court considers its true meaning. Brumfield v. Balmer, 7 Blackf.

227; Thurston r. Arnold, 43 Iowa, 43; Pedrick v. Post, 85 Ind. 255; Ker-
cheval v. Sw^ope, 6 T. B. Monr. 362. If the parties by their contract make
time of the es.sence of the contract, the time is binding, and may be shown
by parol evidence. Thurston v. Arnold, 43 Iowa, 43; Taylor v. Longworth,
14 Pet. 172; Hicks v. Aylsworth, 13 R. I. 562. The nature of the subject
matter may make time of the essence of the contract. Jones v. U. S., 11 Ct.

of CI. 733;'Saltonstall v. Little, 9 Norris, 422; Gritfen v. City Bank, 58 Ga.
584. See also Carter v. Phillips, 144 Mass. 100; Bishop v. Lawrence, 2 S. W.
Keptr. 499.

In a recent case where the contract was to deliver between the 1st June
and 1st August at L., and the goods were ready all the time between those
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If the debtor be present in person or by his agent, and makes

a tender of specific articles at the proper time and place, accord-

ing to contract, and the creditor does not come to receive them,

or refuses to accept fchem, the better opinion is, that if the article

be properly designated and set apart (and such designation is

necessary) (a), the debt is thereby discharged (b). If the debtor

be sued, he may plead the tender and refusal, and he will be ex-

cused by the necessity of the case from pleading uncore prist,

and bringing the cumbersome articles into court (c); and it is not

like the case of a tender of money, which the party is bound to

keep good, and on a plea of tender to bring the money

[ * 509 ] into court. The creditor *is entitled to the money at all

events, whatever may be the fate of the plea (d); and

there is equal reason that he should be entitled to the specific

articles tendered. But in Weld v. Hadley (e), it was decided,

after a very able discussion, that on a tender and refusal of spe-

cific articles, the property did not pass to the creditor. This was

contrary to the doctrine declared in other cases {g) ; and the weight

of argument, if not of authority, and the analogies of the law,

would appear to lead to the conclusion, that on a valid tender

of specific articles, the debtor is not only discharged from his

contract, but the right of property in the articles tendered passes

(«) Wyman v. Winslow, 2 Fairfield, 398.

(6) Co. Lilt. 207, a. Peytoe's case, 9 Co. 79, a. Bro. tit. Touts temps prist,

pi. 31. Smith V. Loomis, 7 Conn. Rep. 110. Garrard v. Zachariah, 1 Stew-

arVs Ala. Rep. 272. Thaxton v. Edwards, Ibid. 524. Savary v Goe, 3 Wash.

C. C. Re)}. 140. Robinson V. Batchelder, 4 N. H. Rep. 46. Lambr. Lathrop,

13 Wendell, 95.

(c) Bro. lib. sup. In Johnson v. Baird, 3 Blacks. Ind. R. 182, in an action

on a promise to pay a certain sum in hats, at a certain time and place, it was
held to be a good defence, that the defendant had the hats ready for delivery

at the time and place, and that no person was present to receive them. But
the plea also contained the uncore prist, and the court said that it was neces-

sary that the plea should state where the articles were, and that thej"^ were
either left at the i)lace properly designated, or that they were retained, and
were still ready lor delivery. Dorman v. Elder, Ibid. 490. Fleming v. Pot-

ter, 7 Watts, 380, S. P. No demand was held to be necessary in the latter case,

but the defendant must show that he was ready at the time and place.

(d) Le Grew v. Cooke, 1 Bos. <& Pull. 332.

(e) 1 N. H. Rep. 295.

{g) Nicholas v. Whiting, 1 RooVs Rep. 448. Rix v. Strong, 1 Ibid. 55.

Slingerland v. Morse, 8 Johns. Rep. 474.

dates, it was held to be a sufficient delivery, and that the plaintiff was not

lx)und to tell defendant what day he would deliver, it being the defendant's

duty to be at L. on the last day of July to receive the goods. Richey v.

Shinkle, 3G Kaus. 51 G.
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to tbe creditor (a). The debtor may abandon the goods so ten-

dered; bat if he elects to retain possession of the goods, it is in

the character of bailee to the creditor, and at his risk and ex-

pense (6)."'

With respect to part performance of an entire contract for the

sale and delivery of personal property of a given quantity, at a

specified price and time, or for the performance of certain labor

and service, a delivery of a less quantity than that agreed on, or a

refusal or omission to perform the entire labor or service, without

any act or consent of the other party, will not entitle the party

who has delivered in part or performed in part, to recover any

compensation for the goods which have been delivered, or the ser-

vice which has been performed. The entire performance is a con-

dition precedent to the payment of the price, and the courts can-

not absolve men from their legal engagements or make contracts

for them (c).

[a] Code Napoleon, No. 1257, PotJiier, Trnite des Ohlig. No. 545. Smith v.

Loom is, supra. Mitchell v. Merrill, 2 Blackf. Ind. Rep. 87. Lamb v. Lathrop,
13 Wendell, 95. In Bailey v. Simonds, 6 N. H. Rep. 159, it was held, that if

a note be payable in goods at a particular place, on demand, the maker must
have the goods always ready at the place. Mason v. Briggs, 16 Maxs. Rep.

453, S. P.

(ft) Mr. Chipmnn, in the able essay to which I have already referred, sup-
poses that the debtor may sell the goods which he so retain.s, it they be per-

ishable articles, and he will be accountable for the net proceeds. He has rea-

soned well, and upon sound legal principles, in support of his position, that
on the tender and refusal of specific articles, the debt is discharged on the
one hand, and the title to the property transferred to the creditor on the
other. In Illinois, it is declared by statute that if no place be specified in

the written contract for the payment or delivery of specific articles, the
obligor may tender them at the payee's place of residence. But it the articles

be too ponderous, or the payee has no known place of residence, the obligor

may tender them at his own place of residence. Such tender vests the prop-
erty in the creditor. Revised Lawn of Illinois, edit. 18.33. p. 484, 485.

(c) Waddington v. Oliver, 5 B. & Puller, 61. M'Millan i'. Vanderlip, 12
Johnson, 165. Champlin v. Rowley, 13 Wendell, 258. S. C. 18 Wendell, 187,

Mead v. Degolyer, 16 Ih. 632. See, also, supra, p. 258, and Steamboat Co. v.

Wilkins, 8 Vermont R. 54. Helm v. Wilson, 4 Missouri Rep. 41. The cases
of Oxendale v. Wetherell, 9 B. & Cress. 380, 401, and Britton v. Turner, 6
New Hampshire, 481, considered the rule as rather stern, and relaxed its

seventy, and in Mead v. Degolyer, above mentioned, Mr. Justice Cowen in-

timated that a court of chancery might perhaps feel itself driven to inter-

fere in some of these hard cases, and it was repulsive to Lord Tenterdeu's
ideas of justice, -that if a man agreed to deliver 250 bushels of Avheat by a
certain day, and fell short but one bushel, the vendee .should get the 249 for

nothing. But in Champlin v. Rowley, 18 Wendell, 191, the chancellor re-

pudiated the doctrine of the case of Oxendale v. Wetiierell, with much
severity.
.^ A tender must be unconditional, or at all eventvS free from any condi-

tion to which the creditor has a right to object. Thavcr ?•. P>rackett, 12
Mass. 450; Wood v. Hitchcock, 20 Wend. 47; Buffum r. Biifium, UN. H. 451.
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I have thus endeavoured to mark the prominent and most prac-

tical distinctions, on the very diffusive subject of the delivery

requisite to pass the title to goods, or to take the case out of the

operation of the statute of frauds. But even in this general view

of the subject, it has been difficult to select those leading princi-

ples, which were sufficient to carry us safely through the laby-

rinth of cases, that overwhelm and oppress this branch of the

law.*^

[ * 510 ] * VIII. Of the memorandum required by the statute of

frauds.

The statute of frauds, of 29 Car. II. -ch. 3, sect. 4, declared, that

no action should be brought to charge any executor or adminis-

trator, upon any special promise, to answer damages out of his

own estate (a); or to charge the defendant upon any special

promise to answer for the debt, default or miscarriage of another

person ; or to charge any person, upon any agreement made upon

consideration of marriage (6), or upon any written agreement that

was not to be performed within one year (c), unless there was

some memorandum or note in writing of the agreement, signed

(a) The New York Revised Statutes, vol. ii. p. 113, sec. 1, have improved
upon the phraseology of the English statute, by adding, or topay the debts of
the testator or intestate out of his own estate.

(b) This did not apply to mutual promises to marry. Cook v. Baker. Str.

Rep. 34; and in the Neiv York Revised Statutes, vol. ii. p. 135, sec. 2, this ex-
ception is expressly made.

(c) The statute only applies to agreements which are, by express stipula-

tion, not to be performed within a year. It does not apply to cases in which
the performance of the agreement depends upon a contingency which may or

may not happen within the year. Fenton v. Emblers, 3 Burr. Rep. 1278.

Wells V. Horton, 12 B. Moore, 177. Moore v. Fox, 10 Johns. Rep. 244.

M'Lees v. Hale, 10 WendeIVs Rep. 426. An inchoate performance within
the year under a parol agreement, is not sufficient to take the case out of the
statute. The statute excepts agreements only that are to be performed, that

is completed within the year. Boydell v. Drummond, 11 East, 142. Birch
V. Earl of Liverpool, 9 C. & Cr. 392. Nor does the statute apply to the case

of goods sold and delivered within the year, but where the price was not to

be paid until after the expiration of the year. Donellan o. Keed, 3 B. &
Adolph. 899. Holbrook ?;. Armstrong, 1 Fairfield'' s Rep. 31.
^ So if the contract be for delivery of specified articles in certain quantities

from time to time, the purchaser may return the first parcel if the othei-s are
not delivered. See Smith v. Lewis, 40 Ind. 98; Roberts v. Beatty, 2 Pa. 63;
Rockford, R. I. &St. L. R. R. Co. v. Lent,(J3 111. 288; Wright v. Barnes, 14 Conn.
518; Marland v. Stanwood, 101 Mass. 470. If the purdvaser keeps the part

delivered he must pay for it or return it. He cannot accept it and refuse to

pay l)ecau.se the remainder is not delivered. He must pay or return. Wad-
dington v. Oliver, 3 B. & P. R. R. 61; Starr Gla.ss Co. v". Morev, 108 Mass.

570; McKnight v. Devlin, 52 N. Y. 399; Wilson v. Wager, 26 Mich. 452»
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by the party to be charged, or his agent. *^^ The statute, in respect

to the memorandum, applied also to contracts for the sale of

goods, wares and merchandise, in cases where there was no de-

livery and acceptance of part, or payment in part, or something

in earnest given. This statute is assumed to be the basis of the

statute laws of the several states on this subject. It has been

frequently re-enacted in New York, and the last revision of the

statute law of the state has not changed its force pr construc-

tion (a), and it applies equally to the grant or assignment of any

(a) New York Revised Statutes, vol. ii. p. 113, sec. 1. Ihid. vol. ii. p. 135,

sec. 2. Ibid. vol. ii. p. 136, sec. 3. Ibid. vol. ii. p. 137, sec. 2. But the

New York statute uses tlie word subscribed instead of the word signed, in the
statute of Charles II. The Massachuseiis Revised Statute:^ of 1835, and the
Revised Laws of Illinois, 1833, and of Indiana, 1838, and of Conneclicut, 18.38,

and of New Jersey, 1794, follow closely the words of the English statute of
frauds. But the former contains a provision which puts an end to the (lues-

tion which has much agitated and divided the courts of law in England and
this country. (See infra, vol. iii. p. 121, 12:i. ) The consideration of the

promise need not be expressed in the writing, but may be proved by parol.
"^ A good consideration, a real consent of the parties to the same thing

in the same manner, and all other things necessary to make a contract good
at common law are still required as much as before. Scearce r. Gall, 82 Ind.

255; Thomas v. Delphy, 33 Md. 373; Frame v. August, 88 111. 424. If the
promise made to answer for the debt, <S:c., should be a primary one it takes

the case out of the statute. Parker r. Barker, 2 Met. 423; Wakefield v.

Greenwood, 29 Cal. 597; Connerat v. Goldsmith, G Ga. 14; Aldrich v. Jewell,

12 Vt. 125; Eddy v. Roberts, 17 111. 505; Measn v. Wagner, 1 JNIcCord, 395;
Olive V. Lewis, 45 Miss. 203; Towsley v. Sumrall, 2 Peters, 170. Very nice
questions upon the point as to whether the promise amounts to a guaranty
or an oral promise to pay one's own debts often arise, but in each case the
surrounding circumstances must be looked at. See Lakeman v. INIount

Stephen, L. R. 7 11. L. 17; Darst r. Bates, 51 111. 439; Fitzgerald?'. Morris-
sey, 14 Neb. 198; D.)W v. Swett, 134 Mass. 140; Milks v. Rich, 80 X. Y. 269.

The statute does not apply to a contract to marry. Espy v. Jones, 37 Ala.

379; Allard v. Smith, 2 IMet. (Ky.) 279.

As to whether a sale of growing crops is within the statute, see Marshall
V. Ferguson, 23 Cal. 65; Matlock r. Fry, 15 Ind. 483; Bryant v. Crosby, 40
Me. 9. See further Benjamin on Sales and Lord Blackburn,on Sales (Text
Book Series Ed.).

Af/reeinents not to he performed within the year.—See Peters v. Compton. 1

Smith L. C. * 143. An agreement capable of being performed within the
year, and not showing any intention to put off the performance till after the
year is not within the clause. Smith v. Neale, 2 C. B. N. S. 67. Neither a
" reasonable time " nor a lawsuit, necessarily extends ])eyond a year and a
contract bounded ])y either need not be in writing. Niagara Fire Ins. Co. v.

Green, 77 Ind. 590; Derrick v. Brown, 61] Ala. 162. An agreement to sup-
port during life need not be in writing, for the party may die within the
year. Tenn. Coal Co. v. R. R., 12 Heisk. 650; Doesser v. Id., 35 Barb. 573;
McCormick v. Drummcth, 9 Neb. 384. Nor an agreement to work for a man
while he lives or an agreement to be performed at the death of one. Frost
V. Tarr, 53 Ind. 390. Nor a promise to j)ay by bequest for services or any-
thing else. Feuton v. Emblers, 3 Jiurr. 1278. Nor an agreement to marry.
Paris V. Spring, 51 Ind. 339; Withers v. Richardson, 5 T. B. Mour. 94.
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existing trust in goods and things in action, as well as to lands (a).

The signing of the agreement by one party only is suffioient, pro-

vided it be the party sought to be charged. He is estopped by

his signature from denying that the contract was validly exe-

cuted, though the paper be not signed by the other party, who
sues for a performance (b). It is sufficient, likewise, if

[
* 511 ] the note or * memorandum be made by a broker em-

ployed to effect the purchase; and the instrument is lib-

erally construed without a scrupulous regard to forms (c). The
signature may be with a lead pencil, according to the practice

in cases of hurried business. The mark of one unable to write,

or even a printed name, under certain circumstances, is a suffi-

cient signature; and if the name be inserted in such a manner

as to have the effect of authenticating the instrument, it is imma-

terial in what part of it the name be found (d). The con-

tract, must, however, be stated with reasonable certainty, so that

it can be understood from the writing itself, without having re-

course to parol proof (e). Unless the essential terms of the sale

can be ascertained from the writing itself, or by a reference con-

tained in it to something else, the writing is not a compliance

with the statute; and if the agreement be thus defective, it can-

(cf) It seems not to be settled in England, whether f^toek he comprehended
under the words goods, wares, and mercJiandises, in the 17th section of the
statute. Pickering v. Appleby, Comyii's Rep. 354. Mussell v. Cooke, Free,

in Ch. 533. 2 P. Wms. 307. See supra, 494, note. Treasury checks held

not to be included in the words. Beers v. Crowell, Dudley's Geo. R. 28. But
in Massachusetts it is held, that a contract for the sale of manufacturing
stock is within the statute of frauds. Tisdale v. Harris, 20 Pick. 9.

(b) Allen v. Bennet, 3 Tnunl. Rep. 169. Lord Manners, in 2 Ball & Beaity,

,370. Sir William Grant, in 3 Ves. & Beames, 192. Sir Thomas Plumer, in

2 Jac. & Walk. 426. Flight v. Bolland, 4 RusselVs Rep. 428. BaUard v.

Walker, 3 JoJins. Cas. GO. Seton ?-. Slade, 7 Vesey, 265. Clason v. Bailey, 14

Johns. Rep. 487. Douglas v. Spears, 2 iVott d' 3V'Cord, 207. Palmer v. Scott,

1 Russell & Mylne, 391.

{c) Goon V. Aflalo, 6 Barnw, & Cress. 117.

(d) Stokes r. Moor, 1 Cox^s Rep. 219. Selby v. Relby, 3 Merhale's Rep. 2.

Ogilvie r. Foljambe, 3 Ibid. 53. Knight v. Cuckford, 1 Esp. N. P. C. 190.

Saunderson r. Jackson, 2 Bos. & Pull. 238. Schneider v. Morris. 2 Maxtle &
Selw. 286. Clason v. Bailey, 14 Johns. Rep. 484. Thornton v. Kempster, 5

Taunt Rep. 786. Penniman v. Hartshorn, 13 Mass. Rep. 87.

{e) Bailey & Bogart v. Ogdens, '3 Johns. Rep. 399. Champion r. Plummer,
4 Bos. d' Piill. 252. P:imore v. Kingscote, 5 Barnw. d (ress, 583. If a bill

of parcels be delivered to, and accepted by the purchaser, with his name in

it, from the commission merchant, it is a sufficient memorandum of the sale

of the goods within the statute of frauds. Batturs /-. Sellers, 5 Ilarr. d Johns.

117. But a written agreement niay be waived, and the terms of it varied by

a subsequent parol agreenient, for that becomes a new snbse(]uent (•«)ntract.

Thomas v. Currie, Brerard's .V. S. Reft., cited in Rive's Dig. tit. Agreement,

sec. 117. Keil r. Cheves, 1 Bail. S. C. Rep. 537.
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not be supplied by parol proof, for that would at once introduce

all the mischiefs which the statute of frauds and perjuries was

intended to prevent (a)."^^

{n) Parlduirst v. Van Cortlandt, 1 Johns. Ch. Rep. 280, 281. Abeel v. Rad-
clitF, 13 Johns. Rep. 297. Vide Supra, p. 498. It was held, in the eases of
Towers v. Osborne, Sir. Rep. 506, and Clayton v. Andrews, 4 Burr. Rep. 2101,

tliat a eontraet for the sale of goods, to be thereafter produced hy work and
labour, was not within the statute of frauds, whieh only related to sales

where the delivery was to be immediate, and the buyer immediately answer-
able. In the one case, the coach was to be afterwards made, and in the other,

the wheat was to be thrashed; and as the article contracted to be sold was
to be first manufactured, or labour bestowed upon it, the contract might be
deemed to be one for work and labour in making or preparing an article for

delivery. These cases have been since somewhat questioned, and the latter

went quite far with its distinction. It seems now to be settled, that the stat-

ute of frauds extends to executory as well as to executed contracts; and that
^^ The memorandum must be made before action. Gibson v. Holland, L.

K. 1 C. P. 1; Horton v. McCarty, 53 Me. 394. It need not be written atone
time on one piece of paper. Khoades a Castner, 12 All. 130; but the differ-

ent papers must be consistent. The note or memorandum niav be addres.sed

to a third party. Gibson v. Holland, L. R. 1 C. P. 1; 35 L. J. C. P. 5: Clark
V. Tucker, 2 Sandf 157; Tufts v. Plymouth Gold Mining Co., 14 Allen, 407;
Towusend v Hargraves, 118 Mass. 335; Buck v. Pick well, 27 Vt. 1G7. As
to pencil writing, see Geary v. Physic, 5 B. & C. 234; Draper v. Pattani, 2
Spears, 292; Clayson v. Bailey, 14 John. 484.

The signature need not be placed in any particular part of the instrument.
Davis V Shields, 24 Wend. 322; Williams v. Wood, 16 Md. 221; B'essenden

r. Massey, 11 Cu.sh. 127; James i;. Patten, 8 Barb. 344; Merritt r. Clason, 14

Johnson, 484; McConnell v. Brilhart, 17 111. 534. See, however, under New
York Revised Stat., where the word "subscribed '* is used. Champlin r.

Parrish, 11 Paige, 410; James v. Patten, 2 Selden, 9; Viclie v. Osgood, 8
Barb. 130.

An auctioneer is the agent at the sale for both buyer and seller, and his

memorandum is sufUcient. Doty ii Wilder, 15 III. 407; The Baptist Church
V. Bigelow, 16 Wend. 28; Sale v.' Darrah. 2 Hilton, 184; Wiley r. Robert, 27
Mo 388; but only at the sale and not afterwards. White v. Watkins, 23
Mo. 423; Hicks v. Whitmore, 12 Wend. 554.

Tne names or description of both parties mustappear in the memorandum.
Calkins v. Falk, 38 How. Pr. (N. Y.)62; Harvey v. Stevens, 43 Vt. 653; Os-
borne «'. Philps, 19 Conn. 73; Salmon Falls Manf. Co. v. Goddard, 14 How,
(U. S.) 446. The terms and conditions of the sale must be shown. Ridg-
way V. Ingram, 50 Ind. 145. But not all the details of the particulars. Cod-
dington v. Goddard, 16 Gray, 442; Ives v. Izard, 4 R. I. 145; Kay r. Curd, 6

B. Mon. 100; Sanborn v. Flagler, 9 Allen, 476. As to the price being stated,

see Wain v. Walters. 2 Smith L. C. *280; Salmon Falls, &c., v. Goddard, nbi

supra ; Soles v. Hickman, 20 Pa. St. 180. As to Massachusetts, see Gen. Sts.

c. 105, ^ 1, 2; Packard v. Richardson, 17 Ma.ss. If the time of performance
is fixed it must appear. Salmon Falls, &c., r. Goddard, uhi supra ; Buck r.

Pickwell, 27 Vt. 167; McFarrow's App., 11 Pa. St. 303; Davis r. Sands. 26
Wend. 341. The consideration should also appear. Kerr r. Shaw, 13 Johns.

236; Elliott v. Giese, 7 Harr. & J. 457; Taylor r. Pratt, 3 Wis. 674; Under-
wood V. Campbell, 14 N. H. 393; Soles r. Hickman, vhi supra. In some
states this point is now regulated by statute. See New York Rev. Stat, part

2, ch. 7, tit. 2, sec. 2; and the law is the reverse in other states. See Massa-
chusetts Gen. Stat. c. 105. ? 2; Indiana Rev. Stat. 1852, ch. 42, sec. 2.

See further hereon Lord Blackburn on Sales (Text Book Series Ed.), Ben-
jamin OD Sales, Chitty on Contracts, 11th Am. ed.
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[ * 51 2
"J

* IX. Of sales of goods, as affected by fraud.

Though there be a judgment against the vendor, and

the purchaser has notice of it, that fact will not, of itself, afiPect

the validity of the sale of personal property. But if

[ * 513 ] the * purchaser, knowing of the judgment, purchases,

with the view and purpose to defeat the creditor's exe-

cution, it is iniquitous and fraudulent, notwithstanding he may
have given a full price, for it is assisting the debtor to injure the

creditor. The question of fraud depends upon the motive. The
purchase must be bona fide, as well as upon a valuable considera-

if the article sold existed at the time in solido, and was capable of delivery,

the contract is within the statute of frauds, but if the article is to be after-

wards manufactured, or prepared by work and labour for delivery, the con-
tract is not within the statute. Rondeau v. AVyatt, 2 H. Blacks. Rep. 63.

Cooper V. Elstou, 7 Term Rep. 14. Smith v. Surnian, 9 B. & Cress. 5G1. Ben-
nett c. Hull, 10 Johns. Rep. 364. Crookshank r. Burrell, 18 Ibid. 58. Sewall
V. Fitch, 8 Cowen's Rep. 215. Jackson v. Covert, 5 Wendell, 139. These
latter cases admit the distinction above stated to be well .settled, and that

it goes to sustain the correctness of the decisions in Strange, if not in Burrow,
though not entirely, upon the ground assumed in them. And yet, in Gar-
butt V. Watson, 5 Barnw. & Aid. 613, the decision of Clayton v. Andrews is

strongly and justly shaken, as having pu.shed the distinction to an extreme
of refinement; and though, in the last case, the sacks of flour .sold were not

then prepared, but were to be got ready for delivery in a few weeks, yet the
sale was held to be within- the statute, and that though the flour Avas not
ground at the time, it was still a contract for the sale of goods, and not for

work and labour and materials found. This seems to be the most rea.sonable

construction of such a contract.

The court of appeals, in Maryland, in Eichelberger v. M'Cauley, 5 Harr. &
Johns. 213, followed, with some reluctance, the case of Clayton v. Andrews,
and declared, that it was not to be extended to cases where the work and
labour to be done might be, of themselves, considered parts of the contract.

The English .statute of 9 Geo. IV. ch. 14, entitled, "An act for rendering a
written memorandum necessary to the validity of certain promises and en-

gagements,'' has provided for this case, by declaring that the statute of
frauds of 29 Car. 11. ch. 3, shall extend to all contracts for the sale of goods
of the value often pounds and upwards, notwithstanding the goods may be
intended to be delivered at some future time, or may not, at the time of the
contract, be actually made, procured, or provided, or fit, or ready for deliv-

ery, or some act may be requisite for the making or completing thereof, or
rendering the same lit for delivery. It was said, in the last century at West-
minster Ifall, that the statute of frauds, of 29 Car. II., had not been exi)lained

at a less expense than one hundred thousand pounds sterling. I should sup-
pose, from the numerous questions and decisions which have since arisen

upon it, that we might put down the sum at a million and upwards. How
hazardous it would now seem to be, to attempt to recast the .statute in new
language, or to disturb the order and style of its comi)osition, con.sidering

how costly its jiulicial licjuidation has been, and how ai)])li(able it.s provis-

ions are to the daily contracts and practical nlfairs of mankind. It has been
affirmed in England, that every line of it was worth a subsidy; and uniform
experience shows how difticult it is, J)y new juovisiiins, to meet every con-

tingency, and silence the tone of sharp, piercing criticism, and the restless

and reckless spirit of litigation.
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tion. The rule has been repeatedly declared and established (a).

Whether it would be an act of fraud sufficient to vacate the con-

tract, if the purchaser, knowing of his own insolvency, and utter

incapacity to make payment, but without using any device or con-

trivance to deceive the vendor, purchases goods of another, who
is ignorant of his insolvency, and sells them under the belief of

the solvency as well as good faith of the buyer, is a ques-

tion which * was raised, but left undecided, in Conyers [
* 514 ]

V. Ennis (b). It has been since decided in another

case (c), that the mere insolvency of the vendee, and the liability

of the goods to immediate attachment by his creditors, though

well known to himself, and not disclosed to the vendor, would

not, of itself, avoid the sale. In that case there was no false

assertion, or fraudulent misrepresentation or deceit practised, or

concert, or secret agreement, with any other person, and there was

no direct evidence that the vendee knew at the time that he was

insolvent. The decision was put upon the ground that the credit

was in fact obtained without any fraudulent intent, and the val-

idity of the sale would depend upon the decision of the question,

whether there was fraud in fact (d).^'"*

[n) Lord Mansfield, 1 Burr. Rep. AlA. Coivp. Rep. 434. Dallas, Ch. J., 8

Tauni. Rep. 678. Beals v. Gueni.sey, 8 Johns. Rep. 446. Duucau, J., 7 Serg.

<& Rawle, 89.

{h) 2 Mason' a Rep. 236.

(c) Cross?). Peters, 1 Greenleaf's Rep. 376.

{d) It was settled in the court of errors of New York, in Lnpin v. Maire, 6
WcndelVs Rep. 77, that where goods are delivered unconditionally to the
vendee, a mistake or error as to his solvency will not invalidate the con-
tract, or entitle the vendor to relief ; for the vendor of personal property has
no lien on the goods sold and delivered. Bat if there be fraud in fact on the
part of the buyer in respect to the purchase, the vendor may elect, either to

affirm the sale, and sue for the i)rice, or to treat the sale as void, and follow
the goods or proceeds, even into the hands of a third person, who received
them without paying any new consideration. Lloyd v. Brewster, 4 P(ti<je''s

Ch. Rep. 537. A fraudulent purchase of goods, gives no title as against the
vendor, nor will such a purchaser's transfer of the goods to pay or secure a
bona fide creditor for a pre-existing debt, vest a title in the creditor. But if

the under or second purchaser obtains the goods bona fide, in the usual course
^^ A sale is not avoided by the buyer's mere insolvency, or his knowledge

of insolvency, or inability to pay, provided there is no intention not to pay.
Kedington v. Roberts, 25 Vern. Gf^G; Bidault r. Wales, 20 Mis. 546: Smith
V. Smith, 21 Penn.367; Buckley v. Archer, 21 Barb. 585; Michell r. Worden,
20 Barb. 253. The fact that the vendee knew hira.self to be insolvent, and
had no reasonable expectation of being able to pay, is not enough. Biggs r.

Barry, 2 Curt. 259. The fact of the purchaser immediately selling the goods
at greatly reduced prices is good evidence of a fraudulent intention. Irving
V. Motly, 7 Bing. 551; Backendoss r. Si>eicher, 31 Pa. 324; Dow r. Sanborn,
3 Allen, 181; Pottinger v. Kecksher, 2 Grant, 309; Nichols v. Punier, 18 N.
Y. 295.
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If the vendee discovers that he is insolvent, and that it is not

in his power to pay for the goods, the courts have allowed him
to rescind the contract, and return the goods to the seller, with

his assent, provided he did it before the contract was consum-

mated by an absolute delivery and acceptance, and provided it

was done in good faith, and not with the colourable design of

favoring a particular creditor. He cannot rescind the contract

after the transit has ceased, and the goods have been actually re-

ceived into his possession, and the rights of other creditors have

attached (a).'°

[ * 515 ] *(!•) On thesubject of fraudulent sales, another and

and a very vexatious question has arisen, as to the legal

consequence and effect of an agreement between the parties at

the time of the sale, that possession was not to accompany and

follow the bill of sale of the goods. There is no doubt of its be-

ing evidence of fraud; but the great point has been, whether the

fraud which was to be inferred in such a case, was an inference

of law to be drawn by the court; and resulting inevitably from

the fact, or whether the fact was only evidence of fraud to be

of trade, by giving value, or incurring responsibilities on the strength of a
pledge of the goods, he may hold the goods as against the original vendor.

Root V. French, 13 Wendell, 576. Trott v. Warren, 2 Fairfield, 227. Vide

supra, p. 324, note. In the Jurisprudence of some parts of continental Eu-
rope, it is admitted that there exists a presumption juris ei dejure of fraud,

if the buyer becomes insolvent within a few days (and which, in some cases,

has been fixed at three) after receiving the goods. Voei, Com. ad Pand. 6, 1,

14, cites several authorities in support of this rule. In 1736 it was attempted
to be introduced into the law of Scotland as a rule, that the cessio fori, within
three days after the purchase, should be received as evidence per.se of fraud;

but such a strict and precise test was finally rejected, in 1788, in the case of
Allan & Stewart v. The Creditors of Stein, 1 BeIVs Com. 244—248.

{a) Barnes v. Freeland, 6 Term Rep. 80. Richardson w. Goss, 3 Boss. &
Pnll. 110. Neate v. Ball, 2 East's Bep. 117. Dixon v. Baldwin, 5 Ibid. 175.

Salter v. Feld, 5 Term Rep. 211. In Neate r. Ball, Loid Kenyon said, it

was much to be wished, that where goods continued in bulk, and discernible

from the general mass of the trader's property at the time of bankruptcy,
that they could be returned to the original owners wlio had received no
compensation for them, but that it could not be done without breaking in

upon the whole system of the bankrupt laws.
^" This (jnestion always turns upon the point: First, Whether the buyer

has left anything undone for the perfect transfer of the property to himself,

in which case, the sale being incomplete, he may honestly decline to com-
plete it to the prejudice of his vendor, or, second, Whether, although the

transfer of the property be complete, the transit into his possession remain.s

incomplete, in wbich event he nuiy honestly refuse tlie ])ossessi()n, so as to

leave the vendor the right of stopi)age in innisHu, which will be ecjually

available to the latter if he can accomplish it before the assignees get ])osses-

sion. See Nicholson v. Bower, E. & E. 172; 28. L. J. Q. B. !)7; Whitehead r.

Anderson, U, M. Sc W. r)20; Bolton r. Lancashire *S: Yorkshire \i\ . Co., L.

R. 1 C. r. 431 Dixon v. Baldwin, 5 East, 175; Grout c. Hill, 4 Gray, 361.
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drawn by the jury, and susceptible of explanation. The history

and diversity of the decisions on this subject form a curious and

instructive portion of our jurisprudence.

By the English statutes of 3 Hen. VIL and 13 Eliz. ch. 5,

which have been re enacted in N'>w York (a), and the essential

provisions of which have been adopted generally throughout the

United States, all conveyances of goods and chattels not made

bona fide and upon good consideration, but in trust for the use

of the person conveying them, or made to delay, hinder, or de-

fraud creditors; are declared to be void; and it is every where

admitted (6), that the statutes of fraud of 13 and 27 Eliz. were

declaratory of the principles of the common law; and the de-

cisions of the English courts are, therefore, applicable to ques-

tions of constructive fraud arising in this country (c).

Tioyne's case (d), whif^h arose in the star chaml^er in the 44th

Eliz.^ is the basis of the decisions on the question of fraud aris-

ing from possession being retained by the vendor.

Among other indicia of fraud upon which the court

relied, *and adjudged the deed fraudulent in that case, [
* 516

]

a prominent one was, that the vendor, after a bill of

sale of chattels for a valuable consideration, to a creditor, con-

tinued in possession, and exercised acts of ownership over the

goods. Afterwards, in Stone v. Grubham (e), upon a bill of sale of

chattels, being a lease for years, the vendor continued in posses-

sion; but as the conveyance was only conditional upon payment

of money, it was held, that the possession did not avoid the sale,

as by the terms of the deed the vendee was not to have posses-

sion until he had performed the condition. The rule was ex-

plicitly declared in Sheppard'' s Touchstone, in the time of James

/., that if a debtor secretly made a general deed of his goods to

one creditor, and continued the use and occupation of the goods

{a) Vide supra, p. 440,

(6) Lord Mansfield, Coivp. Rep. 434. Marshall, Ch, J., 1 Cranch's Rep.

316, Robertson v. Ewell, 3 3fanf. Rep. 1. Story, J., 1 Gall. Rep. 4*23.

(c) By consfntdive fraud.^ are meant such contracts or acts, as thon<i;h not

originatinji; in any actual evil design or contrivance, to perpetrate a ywsitive

fraud or injury upon other persons, are yet, by their tendency, to deceive or

mislead other persons; or to violate public or private confidence; or to im-

pair or injure the public interests, deemed equally reprehensible with posi-

tive fraud; and therefore are prohibited by law, as within the same reason

and mischief as contracts and acts done vialo animo. iSiory's Comm. on Eq.

Jurisprndemce, 261.

(d) 3 Co. 87.

(e) 2 Bidd. Rep. 225.
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as his own, the deed was fraudulent, and void against a subsequent

judgment and execution creditor, notwithstanding the deed wa*
made upon good consideration (a). Again, in Bucknal v. Rois-

ion (6), a bill of sale of goods was given by way of security or

pledge for money lent, and a trust in the vendor to keep the

goods, and sell them for the benefit of the vendee, appeared on

the face of the deed; and for that reason it was held by the lord

chancellor not to be fraudulent. One of the counsel in that case

observed, that it had been ruled forty times in his experience at

Guildhall, that if a man sells goods, and still continues in posses-

sion as visible owner of them, the sale was fraudulent and void

as to creditors. The case of a mortgage of goods was afterwards

held, in Myall v. Rowles (c), not to form an exception to the

general rule recognized in the former cases. It was declared by

very strong authority in that case, that a mortgagee of goods, per-

mitting the mortgagor to keep possession, had no specific lien

against general assignees under a commission of bankruptcy;

and he was*understoo^ to confide in the personal credit

[ *517 ] of the vendor, and not in any security. Though *that

case was decided upon the bankrupt act of 21 James!.,

and not upon the statutes of Elizabeth^ the reasoning of the court

relative to the distinction between absolute and conditional sales

and mortgages, was founded on general principles applicable to

every case. It was the doctrine of the case, that in a mortgage

of goods, the mortgagee takes possession; and that there was no

reason, unless in very special cases, why an absolute or condi-

tional vendee of goods should leave them with the vendor, unless

to procure a collusive credit. There was no distinction, it was

admitted, under the 13 Eliz., between conditional and absolute

Bales of goods, provided they were fraudulent; andcon+inuancein

possession by the mortgagor was fraudulent at common law, and

void by the statute of Elizabeth.

The doctrine of that case was powerfully sustained by Lord

Mansfield, in Wovseley v. Demattos & Slader (d). That case

arose under the bankrupt act of 21 James /., and it was held by

the K. B., that a mortgage of goods, with possession retained by

(rt) Shep. Touchftfone, 66.

(6) Prec. in Ch. 285.

(c) 1 Vexey, UH. 1 Atk. Rep. 165.

{d) 1 Burr. Rep. 467.
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the mortgagor, was fraudulent in law, equally as it would be

upon an absolute sale. To give a creditor priority by such a

mortgage, when the mortgagor is allowed to appear and act as

owner, is enabling him to impose upon mankind by false appear-

ances; for where possession is not delivered, goodsmay be mort-

gaged a hundred times over, and open a plentiful source of de-

ceit. But 'in Cadogan v. Kennet (a), where household goods

by settlement before marriage, in consideration of the marriage,

and of the wife's marriage portion, were conveyed to trustees in

trust for the settler for life, remainder to his wife for life, and

remainder to the sons of the marriage, it was held, that those

goods were protected from execution in favor of a creditor ex-

isting at the time of the settlement, though the grantor con-

tinued in possession of the goods. The transaction was fair and

honest in point of fact, and it was part of the trust that •

the goods should continue in the house. * Other sub- [
* 518 J

sequent cases have established the rule, that the wife's

goods may, before marriage, be conveyed to trustees with her

husband's assent, for her use during coverture, and such pro-

perty will not be liable to his debts (b). Again, in Edwards v.

Harben (c), the K. B. laid down the principle emphatically, that

if the "vendee took an absolute bill of sale, to take effect immedi-

ately by the face of it, and agreed to leave the goods in possession

of the vendor for a limited time, such an absolute conveyance,

without the possession, was such a circumstance per se as made

the transaction fraudulent in point of law. It was admitted,

however, that if the want of immediate possession be consistent

with the deed, as it was in Bucknal v. Roiston, and Lord Cadogan

V. Kennet, and as it is if the deed be conditional, and the vendee

is not to have possession until he has performed the condition,

the sale was not fraudulent, for there the possession accompanied

and followed the deed within the meaning of the rule.

After the English rule on this subject had been thus discussed,

declared and settled, it was repeatedly held, that an absolute bill

of sale of chattels, unaccompanied with possession, was fraudu-

lent in law, and void as against creditors (d). The change of

(a) Cowp. Rep. 432.

(6) Haselinton v. Gill, 24 Geo. III., 3 Term. Rep. 620. n. Jarman v. Woollo-
ton, 3 Ihid. 618.

(c) 2 Ibid. 587.

{d) Paget V. Perchard, 1 Esp. N. P. Rep. 205. Wordell v. Smith, 1 Camph.
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possession was required to be substantial and exclusive. But,

on the other hand, there have been many exceptioDs taken, and

many qualifications annexed to the general rule; and it has be-

come difficult to determine when the circumstance of possession

not accompanying and following the deed, be per se a fraud in the

English law, or only presumptive evidence of fraud, resting upon

the facts to be disclosed at the trial. It certainly is not any

thing more, if the purchaser was not a creditor at the

[
* 519 ] time, and * the goods were under execution, and the

transaction notorious, and not, in point of fact, either

clandestine or fraudulent.

In Kidd v. BaiuUnson (a), goods were purchased on execution

by a stranger, and left in possession of the debtor for a tempo-

rary, and honest, and humane purpose; and as the parties did not

stand in the relation of debtor and creditor. Lord Eldon, as Ch.

J. of the C. B., held, that the title was in the vendee. He ad-

mitted, that a bill of sale of goods might be taken as security on

a loan of money, and the goods fairly and safely left with the debtor.

The decision in this case was conformable to one made by Lord

Holt under similar circumstances (6); and Lord Eldon, many
years afterwards, when lord chancellor (c), adhered to the same

doctrine, and declared, that possession of chattels by the vendor

was only prima facie evidence of fraud. If the property cannot

be readied by bankruptcy, and the possession be according to the

deed which creates the title, and the title be publicly created, it

is not fraudulent. Other cases have protected the purchaser of

goods seized on execution, (and whether the purchase was from

the sheriff or the defendant seemed to be immaterial,) from sub-

sequent executions, though the goods were suffered to continue

in the possession of the defendant, on the ground that the trans-

action was necessarily notorious to the whole neighborhood, and

the execution notice to the world; and the cases being free from

fraud in fact, were, under those circumstances, free from the infer-

ence of fraud in law (d). The question of fraud in such cases

N. P. Rep. 3.32. In Eastwood v. Browu, 1 Ryan & Moody, 312. Lord Ten-
terden dissented from the doctrine in Wordell v. Smith, and he held non-
delivery into possession to be only primafade evidence of fraud.

(a) 2 Bos. d^ Pull, 59.

-(6) Cole V. Davies, 1 Lord Raijm, 724.

(c) Lady Arundell v. Phipps, 10 Vesey, 145.

[d] Watkins v. Birch, 4 Taunt. Rep. 823. Joseph v. Ingraham, 8 Thid. 338.

Latimer v. Batson, 4 Barnw. <£• Cress. 652.
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is declared to be a question of fact for the jury. The purchaser

of goods sold at auction, by trustees, under an assignment by an

insolvent debtor, is also protected, though he leave the

goods in the possession of *the prior owner, provided it [
* 520 ]

be a matter of fact to be found by a jury, that the assign-

ment was not made with a fraudulent intent, and that the sale

was notorious (a).
.

So, a person may lend his goods for another's use, and, except

in cases of bankruptcy under the statute of 2 1 James I. , they will

be protected from the creditors of the person for whose use they

were supplied (6). In Steward v. Lombe (c), so late as 1820, the

court of C. B. even questioned very strongly the general doctrine in

Edwards v. Harben that actual possession was necessary to trans-

fer the property in a chattel, and the authority of the case itself

was shaken (d). The conclusion from the more recent English

cases would seem to be, that though a continuance in possession

by the vendor or mortgagor be prima facie a badge of fraud, if

the chattels sold or mortgaged be transferable from band to hand,

yet the presumption of fraud arising from that circumstance may

be rebutted by explanations showing the transaction to be fair

and honest, and giving a reasonable account of the retention of

the possession. The question of fraud arising in such cases, is

not an absolute inference of law, but one of fact for a jury; and

if the personal chattels savour of the realty, as, for instance,

the engines, utensils and machinery belonging to a manufac-

turing establishment, no presumption of fraud will arise from

the want of delivery (e). So a bill of sale of goods is good as

between the parties, though no possession be given at the time,

when the interests of third persons are not concerned (g).

(a) Leonard v. Baker, 1 3Tnule <i' Selw. 25L
lb) Dawson v. Wood, ?> Taunt. Rep. 238.

. (e) 1 Brod. & Bin(j. 50f).

(rf) The case was, however, corroborated in Reed v. Wilmot, 7 Bingham, 583,

and by Mr. Justice Lawrence, in 1 Tnunfrm, '^82.

(e) Eastwood v. Brown, 1 Ryan <& Moody, 312. Wooderman v. Baldock, 8
Taunt. Rep. 676. Joseph v. Ingraham, Ibid. 838. Reed v. Blades, 5 Ibid.

312. HolTuiau v. Pitt, 5 E>^p. N. P. Rep. 22. Armstrong v. Baldock, 1 GovPs
N. P. Rep. 33. Storer v. Hunter, 3 Barnw. d- Cre.<is. 368. Martindale v. Bo»th,

3 Barnw. d- Adolph. 498. On the other hand, where goods were seized on fi.

fa., and not sold by direction of the plaintiff, but left under the control of

the defendant from March to November, the execution and levy were deemed
fraudulent, and the goods were held to be liable to a subsequent fi. fa. Lovick
V. Crowd er, 8 Barnw. d. Cress. 132.

(g) Warren v. Magdalen College, 1 Ro. 169. Martindale v. Booth, 3 B. <&

Aid. 503. Jones v. Yates, 9 B. d Cress. 512. Doe ex Roberts v. Roberts, 2
43 VOL. ir. KENT. 673
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The law on this subject is still more unsettled in this country

than it is in England.

[
* 521 ] *In the Supreme Court of the United States, the doc-

trine in Edwards v. Harden has been explicitly and fully

adopted; and it is declared, that an absolute bill of sale is of itself

a fraud in law, unless possession accompanies and follows the

deed (a).'^ This decision, of course, leaves open for discussion the

distinction taken in that case between a bill of sale absolute, and

one conditional upon its face, and also the conclusions in the other

cases where the continuance of possession in the vendor is con-

sistent with the deed. The principle of the decision at Washing-

ton has been adopted in the circuit courts of the United States,

and we may consider it to be a' settled principle in federal juris-

prudence. In pursuance of the rule, if property be abroad, and

incapable of actual delivery at the time, as in the case of a ship

at sea, the possession must be assumed as soon as possible on the

arrival of the vessel in port (6)."

In Virginia, the same principle has been directly and repeatedly

adjudged to be well settled; and it is declared, that an absolute

bill of sale of personal property, with possession continuing in

the vendor, is fraudulent per se as to creditors, without other evi-

B. <& A. 369. A deed constructively fraudulent as to creditors, may be good
to every other intent and purpose, and stand both in law and equity. 1 Story''

s

Eq. 364, 365, 371.

(a) Hamilton v. Russell, 1 Cranch'a Rep. 309.

{b) United States v. Convngham, 4 Dall. Rep. 358. Meeker v. Wilson, 1

GaU. Rep. 419. Mair v. Glennie, 4 Maiile & Selw. 240.
'^ Such a conveyance is good, hov^'ever, as between the parties themselves.

Sherk %\ End res, 3 Watts ik S. 255; Hall v. Gaylor, 37 Conn. 550; Thompson
V. Moore, 36 Me. 47; Horner v. Zimmerman, 45111. 14; Reichart r. Castator,

5 Minn. 109; Harvey v. Varney, 98 Mass. 118; Stevens v. Harrow, 26 Iowa,
458.
" At common law an absolute bill of sale, unless accompanied by posses-

sion, is void as to creditors. The bona files of the trans.iftion as between
the parties, and the fact that the possession remained with the seller for

justifiable purposes, would not vary the rule. S. Dist. of N. Y. 1845. The
liomp. Olc. 196. Such want of possession is not merely evidence of fraud to

be submitted to the jury under the direction of the court, but is such a cir-

cumstance of itself, under the statutes of Elizabeth, as makes the transaction

fraudulent in point of law. Meeker v. Wilson, 1 Gall. 419. But the ten-

dency of the modern decisions is to hold such want of possession in the

grantee, only evidence of fraud for a jury; and not ground for holding it void

and fraudulent in law. Warner v. Norton, 20 How. 448.

In Maine, it has been held that it is competent for the parties (independ-

ent of statute.) to stipulate that the possession shall remain with the mort-
gagor until breach. Mitchell v. Winslow, 2 Story, (>30. In Cessna r. Nimick,
113 Pa. St. 70, where the mortgagees were marking the goods and carrying

them away a.s ftist as possible; when they were taken under an execution,

it was held there had been a sufQcient delivery.
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dence of fraud, or being connected with other circum-

stances (a).'^ In South Carolina, the *8ame doctrine was [
* 522 ]

alluded to, as being founded on the better authority (6)

;

and in one case in equity (c) it was decided, that if possession

did not accompany a bill of sale of chattels which was not re-

Icorded, it was void as to creditors, though there was no doubt of

ithe fairness of the transaction. Afterwards, in the constitutional

court, the doctrine of the English law in Edivards v. Harhen was

declared by all the judges to be a settled rule (d). In Tennesee,

also, the doctrine of the English law, as stated in Edwards v.

Harhen, is clearly asserted (e)J* In Kentucky, the same prin-

(a) Alexander v. Deneale, 2 Munf. Rep. 341. Robertson v. Ewell, 3 Ihid. 1.

In Loud V. Jeffries, 5 Randolph's Rep. 211, the rule was somewhat qualified;

and it was held, that when the grantor of personal property remains in pos-

session after an absolute conveyance, the conveyance is jyrimn facie fraudulent;

but such possession is not conclusive evidence of fraud barring every expla-
nation. It will lay with the purchaser to explain and rebut the presumption
of fraud; as if a slave be purchased, and not taken away in several months,
it may be shown that he was too sick to be removed; or if a horse be pur-
chased, and to be sent for the next day, a levj-^ upon him in the intermediate
time upon execution against the seller, it was supposed, would hardly be
sustained. In Clayton ?;. Anthonj^ 6 Randolph's Rep. 285, Judge Green
elaborately investigates the doctrine, and ably sustains the rule established

by the previous authorities. Again, in Sydnor v. Gee, 4 Leigh's Rep. 535,

the court of appeals held, that in case of an absolute sale and delivery of
chattels, and an immediate re-delivery to the vendor, upon bailment, for a
limited time, on valuable consideration, and when thesaleand re-delivery were
fair tr^isactions, the bailment was not inconsistent with the sale, and good
within the rule of Edwards v. Harben. It was also deemed within the rule,

and good, if on an absolute and fair sale of chattels, possession be not im-
mediately passed to the vendee, but is taken before the rights of any cred-
itor or vendor attaches. This is the Massachussets doctrine in Bartlett v.

Williams, 1 Pick. Rep. 288. So, the statute of executions in Virginia, au-
thorizes the sheriff to take forthcoming bonds for delivery, at the day and
place of sale, of property taken in execution.

(6) Croft V. Arthur, 'i' Eq. Rep. S. C. 229.

(c) De Bardeleben v. Beekman. 1 Jhid. 346.

{d) Kennedy v. Ross, 2 Const. Rep. S. C. 125. Hudnal v. Wilder, 4 3V Cordis

Rep. 294, S. P. But in Terry v. Belcher, and Howard r. Williams, 1 Bailey's

S. C. Rep. 568, 575, and Smith v. Henry, 2 Ibid. 118, the court of appeals in

South Carolina recurred to and adopted the more modern and prevalent, and
less stern doctrine of the cases, that a vendor or donor retaining possession
after an absolute and unconditional sale or gift of chattels, was not conclu-
sive, but only prima facie evidence of fraud, for it was susceptible of expla-
nation. See infra, p. 529, not^ a, to the S. P.

(e) Ragan v. Kennedy, 1 Tenn. Rep, 91. Since that decision, it has been
declared, in Callen v. Thompson, 3 Verger, 475, and in Maney v. Killough. 7

""^ It would seem, however, now to be well settled that the English doc-
trine prevails in Virginia. Wray v. Davenport, 78 Va. 19; Davis v. Turner.
4 Grattan, 422; Curd v. Miller, 7 Grattan, 185. The inconsistency of the
debtor's possession with the deed is the matter which constitutes the fraud.
Land 1'. Jeffries, 5 Rand. 211.

•
''* In Tennessee, all chattel mortgages must be registered. They may be

made of goods not consumable in the use, but those upon stock from which
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ciple, under the modifications it has subsequently undergone in

England, seems to have been adopted; for after an absolute bill

of sale, if the property remains in the possession of the vendor,

it is held to be fraudulent; and yet, when such possession is not

inconsistent with the sale, the fraud becomes a matter of fact for

a jury (a). Afterwards in Wash v. Medley (6), the milder doc-

trine was declared, that a transfer of chattels by deed, without

any change of possession, was not per se fraud, but only a matter

of inference for a jury (c)/^

In Pennsylvania, the English doctrine is adopted and followed

in its fullest extent. The general principle is explicitly andem-
pathically recognized, that on an absolute sale or assignment of

chattels, possession must accompany and follow the deed, and

vest exclusively in the vendee, or it is fraudulent in law, though

Yerger, 440, and again in Mitchell v. Beal, Ih. 142, that possession remain-
ing with the vendor after an absolute sale, or with the grantor or mortgagor
in deeds of trust and mortgages, after the time of payment, is prima fade evi-

dence of fraud, but the presumption may be repelled by proof It was fur-

ther held that the retaining of possession by mortgagor of personal property
before the day of payment, is not prima facie evidence of fraud, because it is

understood to be a tacit or presumed agreement, that the mortgagor should
retain possession. See. also, infra, p. 526, note c.

[a) Baylor v. Smithers, 1 LittelVs Rep. 112. Goldsbury v. May, 1 Litt. R.

256. Hundley v. Webb, 3 J. J. Marshall, 643.

{h) 1 Dana's Ken. Rep. 269.

(c) Again in Brummel v. Stockton, 3 Dana.\<i Ken. R. 134, and Laughlin
V. Ferguson, 6 Ibid. 117, the rule is laid down strictly, that on an absolute

sale of moveable property, possession must go with the title, or the sale will

he per se void as to creditors and subsequent purchasers, notwithstanding any
agreement, however fair, that the seller may retain possession. And such

seems to be the law in Missouri, Sibly v. Hood, 3 3Iissotiri Rep. 290. Foster

V. Wallace, 2 Ih. 231, and as laid down in Georgia, in Howland v. Dews, R.

M. Charllon''s Rep. 386. The rule in Kentucky, applies only to sales by
private voluntary contract, and not to sales on execution, where the simple
retention of possession by the debtor is not necessarily fraudulent; nor to

sales upon a mortgage condition, provided the condition be inserted and the

deed recorded. 6 Dana, 120. Veruou v. Morton, 6 Ih. 253. Sweigert v.

Thomas, 7 lb. 222.

sales are being made are void. It would seem to be the doctrine now, how-
ever, in this state, that the continuance of the debtor in possession is only

evidence of, and not fraud per se. and may be explained away, in order to

show the bona fidea of the transaction. Callen v. Thompson, 3 Yerg. 475;

Darwin v. Handley, Id. 502; Mitchell r. Beal, 8 Id. 142; Ragan v. Kennedy,
1 Tenn. 91; Carney v. Carney, 7 Baxter, 284; Neuffer v. Pardue, 3 Sneed.

191; Maney v. Kitlough. 7 Yerg. 440.
''^ From the cases of Jarvis v. Davis, 14 B. Mon. 529; Hildeburn r. Brown,

17 Id. 779, it would seeni to be fraudulent per se and void as against cre<l-

itoi-s; but see Daniel v. Morrison, 6 Dana, 182; Cummiugs v. Grigg, 2 Duv. 78;

Short V. Tinsley, 1 Met. 397.
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there be no fraud in fact."^ As between the vendor and vendee,

the property will belong to the vendee; but if the vendor sella

and delivers it to a bona fide purchaser, without notice, the pur-

chaser will hold against the original vendee (a). As an exception

to the general rule, it is admitted, that goods may, after they have

been levied upon, or after a fair purchase of them at a

sale * on execution, be safely left in the possession of [ * 523 ]

the defendant, without a necessary inference of fraud;

though the exception in the case of a levy merely, was afterwards

restricted to household furniture (6). Delivery of the goods is held

to be as requisite in the case of a mortgage of goods, as of an abso-

lute sale of goods under the statutes of 13 and 27 Eliz. ; and merely

stating on the face of the deed, that possession was to be retained,

is not sufficient to take the case out of the statute, even in the case

of a mortgage of goods; and the transaction has been adjudged

to be fraudulent per se, and void against a subsequent bona fide

purchaser without notice (c). The just policy and legal solidity

of the rule that holds all such deeds of chattels fraudulent in

law, were asserted in the case to which I have last alluded,

with distinguished ability and effect. The retention of possession

must not only be part of the contract, but it must appear to be

for a purpose, fair, honest and necessary, or conducive to some

fair object in view. Appearances must not only agree with the

real state of things, but the real state of things must be honest

and consistent with public policy. Such were the cases of Buck-

nel V. Royston, and Cadogan v. Kennet. Where the motive of

the sale is the security of the vendee, and the vendor is permitted

to retain the visible ownership for the convenience of the parties,

it is a fraud, though the arrangement be inserted in the deed or

mortgage. The policy of the law will not permit the owner of

personal property to create an interest in another, either by mort-

{n) Dawes r. Cope, 4 Binney\s Rep. 258. Babb r. Clemson, 10 Serg. & Rawle,
419. Shaw \\ Levy, 17 Ibid. 99. Howerr. Geesman, Ibid. 251. Streeperv.
Eckart, 2 Wharton. 'M2.

{b) Levy V. Wallis, 4 Dall. Rep. 167. Waters v. M'Clellam, Ibid. 208.

Chancellor v. Phillips, Ibid. 213. Myers v. Harvey, 2 Penn. Rep. 478.

(c) Clov7 V. Woods, 5 Scrg. <£• Raicle, 275. Welsh r. Hayden, 1 Perm. Rep.

57, S. P. .

^** Whenever the case permits of it there must be a change of possession;

and any retention on the assignee's part which is not bo)ia fide is a fraud.

There need not bo an actual removal. McClure v. Forney, 107 Pa. St. 414;
Buckley r. Duff. 114 Pa. St. 59G: Thompson v. Paret, 94 Pa. St. 275: Mc-
Bride v. McClellaud, 6 W. & S. 94; Hugus o. Robinson, 24 Pa. St. 9.

677



* 524 OF PERSONAL PROPERTY. [Part V.

gage or absolute sale, and still continue to be the visible owner.

The law will not stay to inquire whether there was actual fraud

or not, and will infer it at all events; for it is against sound

policy to suffer the vendor to remain in possession, whether an

agreement to that effect be or be not expressed in the deed. It

necessarily creates a secret incumbrance as to personal

[
* 524 J

property, when, to the world, the vendor *or mortgagor

appears to be the owner, and he gains credit as such,

and is enabled to practice deceit upon mankind. If the posses-

sion be withheld pursuant to the terms of the agreement, some

good reason for it, beyond the convenience of the parties, must

appear; and the parties must leave nothing unperformed within

their power, to secure third persons from the consequences of the

apparent ownership of the vendor. If it be the sale or mortgage

of articles undergoing a process of manufacture, to be delivered

when finished, or of various other goods and chattels, and pos-

session can properly be retained, there ought to be a specific in-

ventory of the articles, so as to apprise creditors of what the con-

veyance covered, and to prevent the vendor from changing and

covering property to any extent by dexterity and fraud."

The supreme court of Pennsylvania have regretted, that even

in the excepted case of household furniture, £he goods seized on

execution may be left in the hands of the defendants. This was

contrary to the common law, which would not endure the levying

on goods only as a security (a), and wisely gave a subsequent

execution creditor the preference, if goods levied on by execution

were suffered to remain in the hands of the defendant. The ex-

ception of household furniture has notoriously occasioned collu-

sion and fraud, and been productive of gross abuse. The levy

was a very imperfect notice to third persons (6).

(o) Bradley v. Wyndam, 1 Wils. Rep. 44.

(b) Cowden v. Brady, 8 Serg. & Rawle, 510. Dean v. Patton, 13 Ibid. 345.

In Barnes i'. Bittington, 1 Wash. Cir. Rep. 38, Judge Washington held, that
'^ Under statute June 14th,1836, all deeds of assignment must be regis-

tered within thirty days after execution, together with a full and complete
inventory of the property and an affidavit confirming the same. Brightly'3

Purdon's Digest, 10th ed. p. 92. And it has been held that when the pro-

visions of the statute are complied with the deed is not fraudulent by rea-

son of the vendor's remaining in pos.session. Fitler v. Maitland, 5 AVatts

& Sergt. 307; Dalian v. Fitler, 6 Id. 323. And a deed of assignment for the

benefit of creditoi-s is not fraudulent by reason of the vendors remaining
in po.ssc.s.sion, provided it is not fraudulent in itself. Klapp's Assignee v.

Shirk, 13 Pa. St. 589; Milue v. Henry, 40 Id. 352; Dunlap v. Jiouruonville,

26 Pa. St. 72.
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*The same doctrine has been declared to be the law [ *525 ]

in New Jersey, Connecticut and Vermont. Delivery of

possession, in the case of a sale or mortgage of chattels, is held

to be necessary whenever it be practicable; and to permit the

goods to remain in the hands of the vendor, is declared to be aa

extraordinary exception to the usual course of dealing, and re-

quires a satisfactory explanation. There must be an actual and

not a colourable change of possession. The leading decisions, in

England and in this country, in favour of the legal inference of

fraud in such cases, are referred to, and the conclusion adopted,

that on a sale or mortgage of goods, an agreement, either in or

out of the deed, that the vendor may keep possession, is, except

in special cases, fraudulent and void, equally against creditors

and bona fide purchasers (a).'*

hou.sehold furniture did not properly form an exception to the general rule,

that if the goods be levied on under a,^, /«., and left in the possession of

the defendant for any length of time, no lien attached hy the levy, as against

subsequent executions, or purchasers. The rule, as it was afterwards de-

clared, in Berry v. Smith, 3 Ibid. 60, does not require the officer to remove
the goods, or sell them ivimediatcly, provided he does it in a reasonable time,

and does not leave the debtor in the mean time with the power to deal with
the property as owner. So, in Wood v. Van Arsdale, 3 Rawle\s Eep. 401, it

was held, that the sheriff was only bound to take possession of goods levied

on execution, within a reasonable time; but if on a levy he be directed by
the plaintiff to stay further proceedings until further order, and the object

be security for the debt, the lien created by the levy is discharged. Com-
monwealth V. Stremback, 3 RawWH Rep. 341. In South Carolina the courts
do not ibllow the rule in most of the other states, that a senior execution
creditor will lose his lien as against a junior creditor by inactivety. I^cal
considerations have led to this policy. Adair v. M'Daniel & Cornwell, 1

Bailey'' H Rep. 158.

[a) Chumar r. Wood, 1 Ralsf€d''s Rej). 155. Patten v. Smith, 5 Conn. Rep.
196. Smith v. Thompson, 9 Ibid. 63. Toby r. Reed, 9 Ibid. 216. But in

New Jersey, the subject has been since more fully discussed, and a rule of a
more qualified character declared. In Sterling v. Van Cleve, 7 Halsled's

'*In New Jersey the continuance in possession of the vendor is not now
conclusive evidence of fraud but may be explained away. ISIartin Safe
Co. V. Norton, 48 N. J. L. 410; Miller v. Pancoast, 29 Id. 250; Parr v. Brady,
37 Id. 201. It is, however, looked upon with suspicion and as a badge of
fraud. Embury v. Klemm, 30 N. J. Eq. 517.

In Connecticut i1 is looked upon as conclusive evidence of fraud notwith-
standing the bona fides of the transaction. Hull v. Sigsworth, 48 Conn. 258;
Mead v. Noyes, 44 Conn. 487; Norton v. Doolittle, 32 Conn. 405; Kirtlandv.
Snow, 20 Conn. 23. There may, however, be a concurrent possession in
cases of cotenancy, and there may also be a holding as agent or bailee.

Webster r. Peck, 31 Conn. 495. The vendor will be protected provided he
gets possession before a creditor takes action. Gilbert v. Decker, 53 Conn.
401.

In Vermont the vendor must wholly divest himself of the use, enjoy-
ment and possession. Weeks v. Preston, 53 Vt. 57; Hart v. Farmers' Bank,
33 Id. 252; Rothchild v. Rowe, 44 Id. 389. Concurrent possession will render
it void. Mills v. Warner, 19 Vt. 609; Wilson v. Hooper, 12 Vt. 653.
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[ * 526 ] *Id these American decisions, the stern conclusions of

the doctrine, that fraud in the given case is an inference

of law, are asserted not only in a tone equally explicit and decided

as in the English cases in the age of Mansfield and Buller, but

with much greater precision, and more powerful and convincing

argument. There is another series of decisions, however, which

have, under equal sanction, established a more lax and popular

doctrine.

In North Carolina, it is held, that whether a deed be fraudu-

lent or otherwise, from the want of possession in the vendee, or

Rep. 285, it was held, after an elaborate view of the subject, that a mere
agreement hy the creditor to delay the sale of a debtor's goods, levied on by
execution, was not, of itself, evidence of fraud. There must be some proof
of actual fraud, to subject a prior execution to postponement. If the plain-

tiff suffers the goods levied on by execution to remain with the debtor for a
specific time, on agreeing to pay a rent therefor, equivalent to keeping the
goods of the same value and in good order, it is not a fraud upon a subse-
quent execution creditor, and will not postpone the prior execution. In Ver-
mont, it was held, that in ordinary cases of sales of personal property, if the
vendor retains possession, the sale is fraudulent and void as to creditors.

Bona fide sales by sheriffs were deemed an exception, Boardman v. Keeler,

1 Aiken's Ver. Rep. 158. Mott v. McNeil, 1 Ibid. 162. In Weeks v. Wood, 2 Ibid.

64, the same conclusion was adopted, after a full review of the authorities on
each side of the question; and it was declared, that in the sale of chattels,

if the conveyance be absolute, the want of a change of possession was not
merely jijr/wrt facie evidence of fraud, but a circumstance per se which ren-

dered the transaction fraudulent and void; and no stipulation in the con-
tract, that the vendor should retain possession, would take the case out of

the rule, if, from Ihe nature of the transaction, the sale was absolute, and posses-

sion could accompany it. So, again, in Fletcher v. Howard, 2 Aiken'' a Ver.

Rep. 115, it was decided to be essential to a pledge, as well as to a sale of
personal chattels, that it be accompanied with delivery of possession as

against third persons; and that if the pawnee takes a delivery, and yet
immediately redelivers the thing pledged to the former owner, or permits it

to go back into his possession, the si)ecial property created by the bailment
is determined and gone. The same doctiine was followed out in Beattiev.

Robin, 2 Vermont Rep. 181, and it was declared, that unless a purchase be
followed by a visible change of possession, the property will continue liable

to the creditors of the vendor, Judd & Harris v. Langdon, 5 Vermont Rep.

231. Baylies, J,, Ibid. 531, S. P, In Farnsworth v. Shepard, 6 Vermont
Rep. 521, the supreme court of Vermont adhered to their former decisions

with great resolution, and declared that a sale of personal property, unac-
companied Avith a change of possession, was per se fraudulent as against

the creditors of the vendor, "This still remains," said Mattock. J., "the
settled law of the land; and although .some learned gentleman of the law
have supposed that the court would eventually retrace their steps, as the

courts in some of the neighbouring states have done, that is. leave that as

a badge of fraud to a jury, yet we are not disposed to recede a jot, nor to

advance a whit, but to remain stationary upon this, in other governmen t.s,

vexed question, so as to give this l)ranch of the law, at least, the quality of

uniformity," I think tliis decision reflects the highest honour upon the

firmness of the court, and it is a consoling example of the triumph of the

conservative i)rinciplc in our jurisprudence. How long the court will be

able to stand on that ground is another question.
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within the operation of the statute of 13 Eliz. ch 5, was a ques-

tion of fact, and not of law (a). The supreme court of that state,

in a more recent case (6), carried the relaxation of the English

rule to a great extent." A bill of sale of a horse was absolute on

its face, but taken as a security for a debt, and possession was

left with the vendor. The property, after being kept by the debtor

for six years, was seized on execution by another creditor; and

the court decided, that such a transaction was only presumptive

evidence of fraud for a jury; and as they had found no fraud in

the fact, the verdict was sustained (c).

In New York, the current language of the court originally

(a) Vick V. Kegs, 2 Haywood'a Rep. 126. Faulkner v. Perkins, I hid. 224.

Smith V. Neil, 1 finwka. Rep. 341. Ti'otter r. Howard, Ibid. 3C0.

{h) Howell V. Elliott, 182«, 1 Badfj. c& I)cr. 76.

(c) In 1830, provision ^vas made bylaw, in North Carolina, for the repjistry

of deed.s of trust or mortgages of chattels; and they were not to be valid in

law, as against creditors or purchasers for a valuable consideration, without

such registry. This will prevent the inconvenience of the antecedent doc-

trine. There were also statutes in 1784, 1801, and 1820, providing for the

registry of bills of sale of chattels. In Gregory v. Perkins, 4 I)ev. N. C. Rep.

50, it was decided that a deed absolute on its face, but executed upon a parol

agreement for redemption, is, in law, fraudulent and void, as against the

creditoi-s ol the vendor; and the registrj^ of it under the statute did not add
to its validity. The object of the registry act was to give notice of the ex-

istence and extent of incumbrances, as mortgages, deeds, or conveyances in trvsi,

and the true character of the deed must appear on the record, to give it pro-

tection. In that case, Ch. J. Kuffin observed, that fraud was matter of law,

and a question for the court, but the actual intent was generally concealed,

and w\as within the province of a jury, and in that sense, fraud is a mixed
question. But when the facts are ascertained, the conclusion is exclusively

matter of law. The English rule for some time prevailed in North Carolina,

that possession retained by the vendor, was per se fraudulent. But it admit-

ted of so many exceptions proper for the jury, as to the intents, that the rule

itself hardly remained; and the court finally resorted, as has been done in

New York, to the plain rule of leaving to the jury the jjossession, as a fact

and ground ofpresumption, under nil the circumstances, whether or not there

was a secret trust and a fraudulent intent, without, however, intending to

leave it to the jury to follow their own uncertain judgment, when the ascer-

tained facts would in judy;ment of law amount to a fraudulent intent. De-
cisions so guardedly and firmly expressed, are exceedingly consoling and
valuable. The case of Leadman r. Harris, 3 Dev. Rep. 146, contained the

same sound doctrine. The doctrine in Tennessee is, that on a sale of goods
by deed, al)Solute on its face, without possession accompanying the deed, it

is only prima facie evidence of fraud, and not fraudulent per se. Callen v.

Thompson, 3 Yerge7'\s Rep. 475. Darwin v. Handley, J hid. 502. See, al.so,

the case of Maney v. Killough, supra, p. 522, note d. And in Kentucky, the
courts go so far as to hold, that possession of goods by a mortgagor is not only
not fraudulent per se. but in many, and perhaps in most cases, not even evi-

dence of fraud in fact. 2 Dana's Ken. Rep. 204.
'^ In North Carolina the absence of possession is not conclusive evidence

of fraud, but is open to explanation although it may be prima facie evidence
of a fraudulent intent. Boome v. Hardie, 83 N. C. 470; Rea v. Alexander,
5 Jd. 644.
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was (a), that the non-delivery of goods at the time of the sale or

mortgage, was only piHma facie evidence of fraud, and a circum-

stance which admitted of explanation. But in Shirfe-

[ * 527] vant v. Ballard (b), the subject received a more * full

and deliberate consideration, and the English and Ameri-

can authorities were extensively reviewed; and it was decided,

that on a bill of sale of goods, partly for cash, and partly to satisfy

a debt, with an agreement in the instrument, that the vendor was

to retain the use and occupation of the goods for the term of three

months, the goods were liable to the intervening execution of a

judgment creditor. It was considered to be a settled principle

of law, that if the vendor be permitted to retain possession in the

case of an absolute bill of sale of chattels, it was an act of fraud

in law as against creditors; and that though the agreement ap-

pear on the face of the deed, it would be equally so, unless some

good motive was at the same time shown. The rule applied

equally to conditional as well as absolute sales, unless the intent

of the parties in creating the condition was sound and legal.

Fraud was the judgment of law on facts and intents, and it was

a question of law when there was no dispute about the facts (c).

The result of the investigation was, that a voluntary sale of chat-

tels, with an agreement, either in or out of the deed, that the ven-

dor may keep possession, is, except in special cases, and for special

reasons, to be shown to and approved of by the court, fraudulent

and void as against creditors.

This decision was supposed to have established, on sound

foundations, the rule of law in New York, so far as that rule de-

pended upon the judgment of the supreme court. But though

the decision has been cited and approved of in other states (d),

it was doomed to have a very transient influence on its own tri-

bunal. In Ludlow V. Hurd (e), the chief justice left it as a de-

batable point, whether the retaining possession of chattels by the

vendor, after an absolute sale of them, was ipso facto fraud-

ulent, or only a badge of fraud for the consideration of a jury;

(rt) Barrow v. Paxton, 5 Johns. Rep. 2.">8. Beal r. Guernsey, 8 Ibid. 452.

(6) {) Johns. R(p. 337.

(c) Fraud is a question of law on facts and intents. Ix)rd Coke, 2 Buht.

226. I^)rd Mansfield, 1 Burr. 474. Buller, J., 2 Tain, r>9«. Lord Ellen-

borough, 9 FmhI^ ()4.

(rf) f) Serg. <£• Rawh, 285. 5 Conn. Rep. 200.

(r) IQ Johns. Rep. 221.
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and in Bissel v. Hopkins (a), * the doctrine of the case [
* 528 ]

of Sturtevant v. Ballard was entirely subverted, and it

was adjudged that possession continuing in the vendor was only

prima facie evidence of fraud, and might be explained. But in

Divver v. M'Laughlin (6), it was held, that a mortgage of goods,

in a case in which the mortgagor was suffered to continue in pos-

session, and to act as owner for two years and a half after the

mortgage had become absolute, was fraudulent in law, and void

as to creditors, however honest the intention of the parties might

have been. This was in some degree, reinstating the earlier doc-

trine, and a recognition of the principle declared in

Sturtevant v. Ballard; * and the decision is deeemed to [
* 529 ]

be sound and salutary (c).^

(a) 3 Cowen'sJRep. 166.

(6) 2 WendelVs Rep. 596. Collins r. Brush, 9 WendclVs Rep. 198, S. P.

(c) The New York Reviwd Sintutes have put this vexatious question at rest

in this state, as to the effect of the non-delivery of goods on sale or assign-

ment, by way of mortgage, or upon condition, by declaring, that unless the

sale or assignment be accompanied by an immediate delivery, and be fol-

lowed by an actual and continued change of possession, it shall be pcrttumed

to be fraudulent and void, as against the creditors of the vendor, or person

making the assignment, and against subsequent purchasers in good faith ; and
shall be conclusive evidence of fraud, unless it shall be made to appear, on the

part of the persons claiming under such sale or assignment, that the same
was made in good faith, and without any intent to defraud. All persons who
shall be creditors, while the goods remain in the possession or under the con-

trol of the vendor or assignor, are embraced in the provision ; but it does not

apply to contracts of bottomry or respondentia, nor to assignments or hypo-
thecations of vessels or goods at sea, or in foreign ports. N. Y. Revised Stat-

utes, vol. ii. p. 136, sec. o, 6, 7. It is further declared, that the question of

fraudulent intent, in all cases of fraudulent conveyances and contracts, re-

lative to real and personal property, shall be deemed a question of fact and
not of tare; and no conveyance or charge is to be adjudged fraudulent as

against creditors or purchasers solely on the ground that it was not founded on

a valuable consideration. The title of a purchaser for a valuable consideration

is not to be affected or impaired by any of the provisions, unless he had pre-

vious notice of the fraudulent intent of the grantor, or of the fraud rendering

void the title of such grantor. Ibid. 137, sec. 4, 5. Though fraud in those

cases is declared to be a question of fact, and a court of equity is competent
to pronounce upon it, yet, if the case be brought to hearing upon bill and
answer, and the latter denies the li-audulent intent, the court will require

such facts as are per se conclusive evidence of fraud. It will overlook the

mere indicia of fraud, for the complainant should have put the cause at issue,

and have given the defendant an opportunity to explain by proof the sus-

picious circumstances. Cunningham v. Freeborn, 11 WendeJVs Rep. 240. The
^ See 3 Rev. Stat. 7th ed. p. 2328, pt. 11, c. 7, tit. 2, I 5. The possession

of the vendor is presumed to be fraudulent, but may be explained away, by
showing the bona fides of the transaction which falls upon the person uphold-
ing the deed. Steele?'. Benham, 84 N. Y, 634; Burnham v. Brennam, 74

N. Y. 597; Mitchell v. West. 55 N. Y. 107; Terry v. Butler, 43 Barb. 395;

Niagara Bank v. Lord, 33 Hun. 557; Southard v. Benner, 72 N, Y. 424;

Knight v. Forward, 63 Barb. 311.
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The supreme court of Massachusetts has in several cases (a),

laid down and established the doctrine, that possession of chat-

tels by the vendor or mortgagor, after a sale or mortgage of the

same, is not, as it regards creditors, fraud jjer se, but

[
* 530 ] only prima facie evidence of fraud, and which * may be

explained by proof. A debtor may mortgage, or make
an absolute sale of goods bona fide, and for a valuable considera-

tion, but under an agreement to retain possession for a given

time, and it would only be presumptive evidence of fraud, sus-

ceptible of explanation, and good, except as against an interven-

ing attachment or sale before any actual delivery takes place.
^'

The supreme court of New Hampshire has also established the

same rules of law on this subject as those recently declared in

doctrine now established, is evidently as high-toned as any that the courts
ofjustice in this country can, by a permanent practice, sustain; and it contains
this inherent and redeeming energy, that the fact of \vithholding possession

raises the presumption of fraud, and the burden of destroying that presump-
tion is thrown on the vendee or mortgagee, who suffered the possession to

remain unchanged.
Since the last edition of this work, the decisions in the courts of New-

York, have given increased energy to the statute provisions against fraudu-
lent sales. Thus, in Doane v. Eddy, 16 WemieU, 523, and Randall v. Cook,
17 Ibid. 53, it was considered that under the Revised Statutes, the distinc-

tion between an absolute sale and a mortgage of goods was abolished, and that

on a sale or mortgage of goods, actual and continued change of possession

was indispensable, unless the contrary be satisfactorily explained by some
good and sufficient reason, even though the conveyance was made in good
faith, and without any intent to defraud. So, in Butler v. SfoddauL 7 Paige,

163, the chancellor held, that if an insolvent debtor assigns his property in

trust for the benefit ofcreditors, and without any actual change of possession,

and the assignee leaves the goods in store, in the possession of the assignor

as his agent, to be sold in the ordinary course by retail, instead of disposing

of them at once without any unreasonable delay, and fairly at auction, and
distributing the proceeds, the assignnient becomes fraudulent and void as to

creditors. The assignment ought to be accompanied with an actual and
continued change of possession, and not merely a nominal and constructive

change, for the latter is not a change within the meaning of the statute on
the subject. This decree was affirmed on appeal, '20 Wendell, 507. So,

again, in Stevens v. Fisher. 19 U'eudelTs R. 181, the supieme court set

aside a verdict and awarded a new trial, when the jury disregarded the

charge of the judge, and supported a sale of goods unaccompauied by an
immediate delivery, and not followed by any actual and continued change
of pos.session, and when no satisfactori/ explanation was given, why the require-

ments of the statute were not complied with. It was held to be a verdict against

both the law and the fact. These were infallil)le and legal indieia of fraud

on the face of the tran.saction. It was nakedly fraudulent, and the court

very properly held, that they could not permit the law to be so disregarded.

{a) Brooks v. Powers, 15 Mass. Rep. 244. Bartlett v. Williams, 1 Pick.

Rep. 288. Holmes *'. Crane, 2 Ibid. 607. Wheeler r. Train, A Ibid. 255.

Ward V. Sumner, 5 Ibid. 5i>. Shumway v. Rutter, 7 Ibid. 56. 8 Ibid. 443.

S. C. Adams r. Wheeler \0 Ibid. I'JO.

"' See, also, Sleeper y. Chapman, 121 Mas-s. 404; Hardy r. Potter, 10 Gray,

89; Towue v. Fisk, 127 Mass. 125; see, also, Gould i-. Ward, 4 Pick. 104.
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Massachusetts and New York, and they have vindicated their

opinion in a neat and able manner (a). They insist that the

principle cases in England and this country, on the other side,

are borne down by the current of opposite authority. The posi-

tion that devolves the question of fraud upon the court, requires

the opinion to be formed on a single circumstance, and admits

no explanation. The other position, which refers the question

of fraud to a jury, looks to the whole transaction, and admits of

every honest apology and explanation. If the vendor or mort-

gagor retains possession, no person suffers, unless a new credit

be given, or an old one extended, under a mistaken belief that the

property remained unsold. The few cases of that kind which may
happen, ought not to introduce so stern a rule, as to make such

conveyances void against every description of creditors. In Coburn

V. Pickering (b) the subject was again thoroughly discussed; and it

was held, that if the vendor of chattels retained possession after

an absolute sale, it was always prima facie, and if unexplained

by the vendee, conclusive evidence of a secret trust, which was

fraudulent in respect to creditors. Whether there was such a

trust, was deemed a question of fact; but if admitted or proved,

the fraud was an inference of law. This was recurring back, in

a great degree, to the simplicity and energy of the old rule, re-

quiring delivery of possession in cases of sales of goods and mort-

gages of goods, as the natural order of dealing in such

cases, and the only * effectual security against secret [
* 531

]

and fraudulent trusts (c)/' In the State of Maine on

[a) Haven v. Low, 2 N. H. Rep. 13.

[h] 3 Hid. 415. But in Ash r. Savage, 5 N. H. Rep. 545, it -svas adjudged,
tliat possession was not essential to the validity of a mortgage of goods, and
that retaining possession by the mortgagor was not, of itself, evidence of

fraud.

(c) In 1832, the legislatures of Massachusetts and New Hampshire passed
acts, declaring that no mortgage of personal property thereafter made, should
be valid, except as to the parties, unless possession be delivered to, and re-

tained by the mortgagee, or unless the mortgage be recorded in the clerk's

oflice of the town where the mortgagor resides. See, also, Mn.^sachiiseds Re-
vised Sia(i(ie!i, part 2, tit. fi. ch. 74, sec. 5. It is held, that the recording of

the mortgage is equivalent to an actual delivery of the property. Forbes v.

Parker, 16 Pick. 4(>2. In New York, also, in 18;53, {LawsK V. sess. 5(), ch.

279,) provision was made by law, for tiling in the town clerk's othce, as
**- It is prima facie evidence that will avoid the sale. Parker v. Marvel,

60 N. H. 30, see, also, Parsons r. Hatch, 63 N. H. 343. Knot thoroughly ex-
plained away and the transaction be otherwise suspicious it will be con-
clusive evidence of fraudulent intent. Crawford v. Forristall, 57 N. H. 102;

Shaw v. Thompson, 43 N. II. 130; Towne v. Kice, 59 N. H. 412; Flagg r.

Pierce, 58 N. H. 348; Page v. Carpenter, 10 N. H. 77.
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the other hand, the Massachusetts doctrine is adopted and fol-

lowed (ay
It is greatly to be regretted, that the rules of law in so material

a point, and one of such constant application, are so various and

80 fluctuating in this country. Since the remedy against the

property of the debtor is now almost entirely deprived of the

auxiliary coercion, intended by the arrest and imprisonment of

bis person, the creditor's naked claim against the property ought

to receive the most effective support, and every rule calculated

matter of public record, mortgages of chattels and every snch mortjrage. un-
less the same or a true copy thereof be filed, or be accompanied by immediate
delivery, and followed by an actual and continued change of possession, was
declared to be void, as against subsequent purchasers and mortgagees in
good faith. There was a statute of the general assembly of the colony of
New York, of April 3d, 1775, requiring the like registry of bills of sales of
chattels, not exceeding in value 100/., and given by way ot mortgage; and it

is a little singular that such an ordinary and pacific provision should have
been one of the last acts ever passed by the colonial legislature of New York.
It was passed in the midst <5fthetumult of arms, for the general assembly ad-
journed on that same third day ofApril, never to meet again, as the revolution had
then commenced. In Kentucky, by statute,, in 1831, no mortgage or deed of
trust of real or personal estate, is good against a purchaser, for valuable con-
sideration without notice; nor against a creditor, unless within sixty days
it be deposited for recording, in the county clerk's office. In Georgia, Ten-
nessee, Indiana, and Virginia, mortgages of personal property are to be
proved and recorded like mortgages of land, in order to make them secure
against bona fide creditors and purchasers. Statute of Georgia, December 26,
1827. Statutes of Virginia, December, 1792, and February, 1819, and of In-
diana, R. S/afutes, 1838. p. 470. Statute of Tennessee, 1831. The statute of
Tennessee applies to all bills of sale as well as mortgages and deeds of trust

of real and personal property; all deeds of gift, all powers of attorney, con-
cerning the conveyance of real or personal property; all marriage contracts,

and all agreements for the conveyance of property. In Connecticut, there
may be a mortgage of manufacturing machinery, without the real estate to

which it is attached, and the mortgage is of course effectual, though the
mortgagor retain possession of the machinery. Such machinery may also

be attached, without being removed and sold on execution. Statutes of Con-
necticut, 1838, p. 72, 73.

In the case of Watson v. Williams, 4 Blackf. Lid. B. 26, the court after' a
clear and succinct review of the conflicting decisions in England and Ame-
rica, came to the conclusion, now so generally prevalent, that the mortga-
gor's possession of the goods was not conclusive evidence ot fraud as to cred-

itors, though the mortgage was silent as to the point of possession. His pos-

seasion may be explained by parol proof, and shown to be fair and consistent

with the contract. The subsequent decision in that court in Case r. Winshop,
]b. 425, rather controls the other, for it declared that the mortgagee of goods
was entitled to immediate possession, when there was nothing in the in-

strument to gainsay it, and that the silence of the mortgage on that point,

could not be supplied by parol proof.

(a) Keed v. Jewett, 5 Grceneofs Rep. 96. Holbrook v. Baker, 5 Ibid. 300.

Brinley v. Spring, 7 Ibid. 241. Ulmerr. Hills, 8 Ibid. 326.
'*•' In Maine it \'a prima facie but not conclusive evidence of fraud, and the

jury must determine its bona fides, liartlett v. Blake, 37 Maine, 124; Bethel
Steam Mill Co. v. Brown, 57 Me. 9; Shaw v. Wilshire, 65 Me. 485; McKee v.

Grucelou, CO Me. 165.
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to prevent the debtor from secreting or masking it, to be sus-

tained with fortitude and vigour. There is the same reason for

the inflexible stability of the rule of law, that a vendor of chat-

tels should not, at the expense of his creditors, sell them, and yet

retain the use of them, as there is for that greatly admired rule

of equity, that a trustee shall not be permitted to buy or specu-

late in the trust fund on his own account; or for that other salu-

tary and lixed principle, that the voluntary settlement of property

shall be void against existing creditors. Such rules are made to

destroy the very temptation to fraud, in cases and modes that are

calculated to invite it, and be.cause such transactions may be

grossly fraudulent, and the aggrieved party not able to show it

from the character of private agreements, and the infirmity of

human testimony. However innocent such transactions may be

in the given case, they are dangerous as precedents, and poison-

ous in their consequences; and the wise policy of the law puts

the sting of disability into the temptation, and bars the door

against every species of imposition, which might be inaccessible

to the eye of the court. If a debtor can sell his personal prop-

erty, and yet, by agreement with the vendee, continue to enjoy

it for six years, as in one state, or for sixteen months, as in an-

other, in defiance of his creditors, who can set bounds

to the term of *enjoyment, or know when and where to [
* 532

]

bestow credit, or how he is to make out a case of actual

fraud ? Fraud, in fact, is reluctantly drawn by a jury, and their

sympathies must be overcome by strong and positive proof, before

they will readily assent to the existence of a fraudulent intent,

which is so difficult to ascertain, and frequently so painful to

infer (a).**

(2.) The validity of voluntary assignments of their property

by insolvent traders and others, has been another and a fruitful

(n) In 1 Petrrfi' U. S. Rep. 380, the Supreme Court of the United States
waive the question, whether the want of possession of the thing sold consti-

tutes per ae a badjje of fraud, or is on\y prima facie a presumption of fraud;
but in the case of Phettiplace r. Sayles, 4 Mason'ti Rep. 321, 322, the general
doctrine, that non-delivery in the sale of chattels, and a continuation ol pos-
session in the seller, renders the sale void, is explicitly asserted, as having
its foundations in a great public policy. On the other hand, it has been de-
clared by the same court, in D'Wolf ?•. Harris, 4 3fason\s Rep. 515, that a bill

of sale ot a ship and cargo in port is valid, though possession be not taken,
provided it appear to have been given by Avay of mortgage.

** The reader is further referred to the statutes of the several states upon
this subject, by the provisions of which it is somewhat governed, especially

as regards the recording of such deeds.
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topic of discussion. Under a code of bankrupt law, such assign-

ments are held to be fraudulent, for they interfere with its regula-

tions and policy. But where there is no bankrupt system, these

assignments are a substitute for a commission in bankruptcy, and

become, like that, of the nature of an execution for the creditors.

A conveyance in trust to pay debts is valid, and founded on a

valuable consideration (a)f^ A debtor pending a suit may as-

sign to trustees all his affects for the benefit of all his creditors,

and deliver possession, and it will bo valid (b). A debtor in

failing circumstances, by assignment of his estate in trust, and

made in good faith, may prefer one creditor to another, when no

bankrupt, or other law prohibiting such preference, and no legal

lien binding on the property assigned, exists. This is a well

settled principle in the English and American law, and admitted

by numerous authorities (c).^® The assent of the creditors to be

[n) Stephenson v. Hayward, Prec. in Ch. 310. Dey v. Dunham, 2 Johns.

Ch. Rep. 189. Shaw, Ch. J., in Russell v. Woodward, 10 Pick. Rep. 413.

State of Maryland v. Bank of Maryland, Q Gill & Johnson^ 205. In making
assignments of i)roperty, the owner cannot assign part only of one entire

debt without the consent of the debtor, for that would subject him to distinct

demands on one single contract. Gibson v. Cooke, 20 Piek. 15, nor does the
assignee of a voluntary assignment for the benefit of creditors, stand in a
better situation than the assignor. Neither he nor the creditors whom he
represents are purchasers for a valuable consideration without notice, as

against prior equitable liens. Haggerty y. Palmei*, 6 Joluisori's Ch. R. 437.

Knowles v. Lord, 4 Wharton., 500.

(6) Pickstock V. Lyster, 3 M. d- Sehv. 371

.

(c) Pickstock V. Lyster, 3 MauJe & Selw. 371. The King v. Watson, 3
Price''s Exch. Rep. 6. WMltv. Franklin, 1 Binney's Rep. 502. Hendricks v.

Robinson, 2 Johm. Ch. Rep. 307, 308. Stevens v. Bell. 6 ^rnas. Rep. 339.

NicoU 11. Mumford, 2 Johns. Ch. Rep. 529. Brown v. Minturn, 2 Gnll. Rep. 557.

Moore v. Collins, 3 Dei\ N. C. Rep. 126. Mofltitr. INI 'Dowall, 1 JP Cord's Ch.

»^Kellog V. Slauson, 15 Barb. 58; Burd v. Smith, 4 Dall. 7G; Wilt v.

Franklin, 1 Binn. 502; Cunningham v. Freeborn, 11 Wend. 240; Vernon r.

Morton. 8 Dana, 247; Block v. Peter, 63 Ga. 260; Brown v. Bartce, 10 Sm.
& M. 268; Gates r. Labeaume, 19 Mo. 17; Jones r. Dougherty, 10 Ga. 273;

Hollister r. Land, 2 Mich. 309. In Massachusettes prior to the statute regu-

lating assignments for the benefit oi creditors it was necessary that the cred-

itors should have assented to the deed to make it valid. Fall River Iron

Works Co. r. Croade, 15 Pick. 11; Swan v. Crafts. 124 Mass. 453; Douglas
V. Simpson, 121 Mass. 281; Adams ?^ Blodgett, 2 W. &. M. 2?>7.

"* In Meux i'. Howell, 4 East 1, 13. Lord Ellenborough says: "The feoff-

ment, judgment, &c., must be deriset] of malice, fraud or the like to bring

it within the statute. The act of Parliament was meant to prevent, deeds,

&c.. fraudulent in their concoction, and not merely such as, in their cff'cct,

might delay or hinder other creditors." This doctrine has been approved
in New York. See Wilder v. Winne, 6 Cow. 284; 4 Wend, 100. In Miss-

issippi, also. Farmers' Bank v. Douglas, 11 Sm. & M., 469; in Virginia,

Dance r. Seaman, 11 (Jratt. 978; in Michigan, Hollister v. Laud, 2 Mich. 309.

In Illinois it is good when for the purpose of paying debts and not for the

debtor's benefit. Gardner v. Commercial National Bank, 95 HI. 298. lu
Ohio, Holiman /'. Mackall, 5 Ohio St. 124.
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benefited by the assignment, has been held, under the New-

England attachment and trustee process, to be essential to its

validity, so far as that the intervening attachment of anothc^r

creditor who is no party to the assignment, issued before

^such assent be given, has been preferred (a).**' But, [ * 533
1

Rep. 434. Buffnm v. Green, 5 N. H. Rep. 71. Haven v. Richardson, Ibid,

li:i Marbury r Hrooks, 7 Wheafon, 55f). Brashear r. West, 7 Peters' U. S.

Rep. f)08. Sutherland, J., in Grover r. Wakenuin, 11 WendelVs Rep. 194,

195. State of Maryland r. Bank of Maryland, 6 Gill d- Johnson, 205. It was
decided, in Connecticut, in 1826, that the directors of an insolvent corpora-

tion may, equally with individuals, jjive preferences by as.sig:nment of their

effects. Catlin r. Ea.i^le Bank, G Cnnn. Rep. 233. State of Maryland r.

Bank of Maryland, 6 GUI d- Johnson, 205, S. P. The law in New Jersey
is an exception to the rule in the te.xt. It is made essential there V)y statute,

{Ehnei's Dig. p. 16,) to the validity of an insolvent's as.signment. that it

create no preferences, and that it be for the equal benetit of the creditors.

An assignment of real and personal property in trust, to pay a favoured
creditor, and then to divide the residue rateably among the other creditors,

and the surplus, if any, to return, though good in New York, where it was
made, was consequently adjudged void as to property, personal as well as

real, in New .Jersey. Varnum v. Camp, 1 Green'' s N. J. Rep. 32(5. So, in

Georgia, by Statute of 19th December, 1818, all assignments and transfers of

])roperty by insolvent debtors, giving preferences, are declared to l)e fraud-

ulent and void. Prince's Dig. 164. The insolvent act of Massachusetts of
1838, c'h. 163, establishes the principle that when a debtor is unable to pa^^

his debts, his property is to be equally divided among his creditors, and that

if the insolvent debtor has not been guilty of fraud or gross misconduct,

he is to be discharged from liability upon surrendering all his property
for the benefit of his creditors. The discharge goes to all debts actually

proved against his estate, and to all debts founded on contracts made after

the statute, if made within the state and to be performed therein and prov-

able under the act, or due to persons resident within the state at the first

publicati(mof notice of the proceeding by warrant, and to all demands for

goods wrongfully obtained, taken or withheld by the debtor. The statute

destroys all voluntary payments, assignments and preferences made in con-

templation of insolvency. It is a simple and well digested sy.stem of bank-
rupt law. The proceedings under this law may be commenced on the vol-

untary application of the debtor himself, or if he omits to do it, then on the
application, under certain circumstances, of a portion of the creditors to

compel an assignment of his property for the general benefit of the creditoi-s.

The statute of Ohio of 1838, prohibits assignments in tru.st in contempla-
tion of insolvency, with the design to prefer one creditor to another, and
such assignments are made to enure rateably to all. So, the Connecticut
act of 1828, declares all assignments of land, chattels or choses in action

with a view to insolvency, to any person in trust for his creditors, or any of

them, to be void as to creditoi-s, unless made in writing for the benefit of all

the creditors, in proportion to their claims, and be lodged for record in the

probate office of the district, and the duty of such trustee is specially regu-

lated Statutes of Connecticut, 1838, p. 300. In Pennsylvania, ])y .statute of

24th March, 1818, voluntary assignments forthe benefit of creditors must be
recorded Avithin 30 days, or they are void as against any of the creditors of

the assignor without as well as within the assignment.

{a) Widgeryv. Haskell, 5 Mass. Rep. 114. Stevens v. Bell, 6 rind. 339.
" If the assignment be made direct to the creditors they mu.st a.s.sent, but

when made to a trustee for their benefit their assent is not necessary to ren-

der it valid, it will be presumed. Nicoll r. Mumford. 4 Johns. Ch. 522:

44 VOL. II. KENT. 689
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subject to this qualification, the assent of the creditors need

not be given at the time of the assignment; and a subsequent assent

in terms, or by actually receiving the benefit of the assignment, will

be sufficient (a).^^ The assignment has been held to be good against

a subsequent attachment, if the creditors had assented to the as-

signment prior to the attachment (5); and the assignment has

been supposed to be valid, even \<7ithout such intervening assent,

in the case of an assignment to trustees, for the benefit of the

preferred creditors/^ The legal estate passes and vests in the

Ward r. Lamson, 6 Pick. Rep. 350. Jewett v. Barnard, G Groenleafs Rrp.
381. In Boyden v. Moore, 11 Pick. Pep. 326, it was held, that an assign-
ment in trust to pay the assignee and other creditors who were parties, and
assenting, was valid. But if not parties, and assenting, an intervening at-

tachment prior to the assent will have prelereuce. So, a voluntary assign-
ment in contemplation of insolvency and giving preferences made iii Penn-
sylvania, is not good in Delaware against a subsequent attachment by a
citizen there, ot the insolvent's effects in Delaware. Mayberry v. Shissler,

1 Harrinr/fOil's R. 349.

(^) Marbury r. Brooks, 7 Wheafon, 556. Brooks v. Marbury, 11 Jbid. 78.

Brashear v. West, 7 Peters' U. S. Rep. 608. Ellison v. Ellison, 6 Vesey, 656.
Cunningham r. Freeborn, 1 Edw. Ch. Rep. 262.

(b) Brown i\ Mint urn, 2 Gtfll. Rep. 557. Halsey v. Whitney, 4 ^fuson's Rep.
217. Hastings v. Baldwin, 17 Mass. Rep. 552.

Pingree r. Comstock, 18 Ind. 46; Jones v. Dougherty, 10 Ga. 273; Hall r.

Dennison, 17 Vt. 310; Cunningham v. Freeborn, 11 Wend. 240; Halsev r.

Mason, 4 Mason, 207; North v. Turner, 9 S. & R. 244; New Enghind Bank c.

Lewis, 8 Pick. 113.

An assignment need not contain any provision that the creditors should
sign it, as their assent will be presumed if the deed is properly drawn up as
between the debtor and assignee. See Fellows t). Greenleaf, 43 N. H. 421;
Gibson v. Rees, 50 HI. 383; Stimson v. Fries, 2 Jones Eq. (N. C.) 156; In-
gram V. Kirkpatrick, 6 Ired. Eq. 462; Reinhard v. Bank of Kentucky, 6 B.
Mon. 252; Stewart v. Hall, 3 B. Mon. 218; Suydam r. Dequindre, Harring.
Ch. 347. in Pennsylvania it will be presumed if the deed is for their l)ene-

Ht and without a clause for the release of the debts. United States v. Bank
of U. S., 8 Rob. (La.) 262; Klapp's Assignees v. Shirk, 13 Pa. St. 589.

In a late Massachusetts case, it was held that if assented to by the cred-
itors the assignment is valid as against attaching creditors to the extent of
the amount due to creditors as.sentiug unless the contrary appears from the
asrignment. May v. Wannemacher, 111 Mass. 202; Pierce v. O'Brien, 129
Id. 314.
^ Their assent will be sufficient if they sign an acceptance annexed to the

deed. Bank of Bellows Falls r. Deming, 17 Vt. 366. A verbal accei)tance
is sufficient. Wiley i». Collins, 11 Me. 193. Receiving the benefit. Scott
r. Edes, 3 Minn. 387; Chatee v. Fourth National Bank, 71 Me. 514; Haskins
r. Olcott, 13 Ohio St. 211; Moule v. Buchanan, 11 Gill & J. 314; Frierson r.

liranch, 30 Ark. 453. Or claiming it. May v. Wannemacher, 111 Mass. 202;
Pierce v. O'Brien, 129 Id. 314. Or taking legal measures therefor. Zaring
V. Cox, 78 Ky. (1 Rod.) 527.

*" If signed before attachment. Wheeler v. Sumner, Jd. 183; Ward v.

Lamson, 6 IMck. 358. If a time is specified they must complv within the
time. Ph(jbnix Bank v. Sullivan, 9 Pick. 410; Raworth v. Parker, 2 K. & J.

163.
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trustees; and a court of equity will corapel the execution of the

trust for the benefit of the creditors, though they be not, at the

time, assenting, and parties to the oonveyan'je (a).^" The assent

of absent persons to an assignment will be presumed, unless their

dissent be expressed, if it be made for a valuable consideration,

and be beneficial to them (6).

{(t) Small r. Ondley, 2 P. Wins. 427. Nicol v. Munford, 4 Johns. Ch. Rep.

529. Brooks v. Marbury, 11 Whcaton, 97. Gray /?. Hill, 10 ^V/v/. d- Raw/e,

436. Hulsey y Whitney, 4 Mason's Rep. 206. This rule in (he En<i;iisli chan-

cery seems to have been made subject to some embarrasing <|ua]ili(:itioiis.

If the creditors are not parties or privies to a conveyance by a debtor to

trustees, to pay scheduled creditors, and do not conform to its provisions,

and the trustees have not dealt witli the creditors in pursuance of the deed,

they cannot in chancery enforce performance, and have no lien on the pro-

perty conveyed. The deed is regarded as a mere disposition between the

debtor and his trustee for his own accommodation; and the property is not

deemed to be withdrawn from the debtor's absolute control. If, however,

there be<in actual settlement made for vesting an estate or stock in trustees (or

volunteers, the case is different, and the trustees having the legal estate be-

come such for the volunteers, who. as cestui que trusts, may claim against the

trustees in the deed. Ellisoii v. Ellison, 6 Veseif, 662. Walwyn v. Coutts, 3
Merirale's Rep. 707. Garrard v. Lord Lauderdale, 3 Simon's Rep. 1. Acton

V. Woodgate, 2 }fylne d: Keenc, 492. In Marston v. Coburn, 17 Mass. Rep.

454, a conveyance to trustees fo'- the benefit of creditors was said to be void

without the a.ssent of the creditor, though assented to by the trustees; but

in that case the deed was held to be incomplete according to the intention,

of the parties, when an attachment intervened, and prevailed. Though as-

signments of possibilities, contingent interests, and of rights or choses in

action, may not be valid at law unless t^ie creditor assents, yet no difficulty

of this kind exists in equity, where the assignment is considered as amount-
ing to a declaration of trust. See the numerous cases referred to in the notes

to 2 Story's Eq. Jurisprudence, p. 305.

{h) North r. Turner, 9 Sercf. & Rawie, 224. De Forest w. Bacon, 2 (hnn.

Rep. 633. If the assignment be directly to the creditors, their assent must
be shown, but if to trustees, for their benefit, the legal title passes to the

trustees without their a.ssent; but it must be made with the knowledge and
privity of the trustees or the creditors. The assent of the trustees is pre-

sumed, until the contrary be shown, and if the assignment be made without
their knowledge, they may, when it comes to their knowledge, affirm it, and
it will be binding. Gait v. Dibrell, 10 Verger, 146. Nicoll v. Mumlbrd, 4

Johns. Ch. Rep. 529. Brown v. Minturn. 2 Gall. Rep. 557. Small v. Mar-
wood, ^ B. <& Cress. 300. Smith v. Wheeler, 1 Vent. 128. Marbury v. Brooks,

7 Wheaton, 556. Weston ?;. Barker, 12 Johnson, 276. Under the New York
Revised Statutes, such an assignment to trustees operates as a grant, and does

not require any express consideration; nor is it necessary to its validity that

a creditor should l)e a party to the conveyance or signify his a.ssent thereto.

Cunningham r. Freeborn, 11 Wendell's Rep. 240. But equity may retjuire

the creditors to come in within a reasonable time and signify their as.sent,

or be excluded from all benefit of the trust. Dunch r. Kent, 1 Vern. 260,

319. The assent of trustees would seem to be requisite to the validity of the
assignment; for it is assumed to be so in Gordon v Coolidge. 1 Sumner's Rep.

537, where it was held, that if the assignment in trust for creditors ho made
^ Page V. Olcott. 28 Vt. 465; First Congregational Society in Kavnham v.

Trustees, &e.,23 Pick. 148; New York Ins. Co. v. Koulet. 24 SVend. 505: Fitch

r. Workman, 9 Mete. 517; McCartney v. Bost^^dck, 32 N. Y. 53; Sweeny v.

Sheriden, 37 N. Y. 587.'
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It is admitted in some of the cases that the debtor may indi

rectly exert a coercion over the creditors through the influence

of hope and fear, by the insertion of a condition to the assign-

ment, that the creditors shall not be entitled lo their order of

preference, unless within a given and reasonable "time (for if

no time, or an unreasonable time be prescribed, the deed is

fraudulent) (a), they execute a release of their debts,

[ * 534 ] by * becoming parties to the instrument of assign-

ment containing such a release, or by the execution of a

separate deed to that effect (6). In Jackson v. Lomas (c), there

was a proviso to the assignment, that in case any creditor should

not execute the trust deed, which contained, among other things,

a release of the debts, by a given day, he should not be entitled

to the benefit of the trust deed, and his share ivas to be paid back

to the debtor. It seems to have been assumed throughout that

case, that such a provision would not affect the validity of the

assignment. Whatever might have been the understanding in

that case, such a conclusion is not well warranted by the lan-

guage of many of the American cases, and a deed with such a

reservation would, under them, be invalid. The debtor may de-

prive the creditor, who refuses to accede to his terms, of his pre-

ference, and postpone him to all other creditors; but then he will

Jbe entitled to be paid out of the residue of the property, if there

should be any after all the other creditors who released and com-

plied with the condition of the assignment are satisfied. If the

condition of the assignment be, that the share which would other-

wise belong to the creditor who should come in and accede to the

terms and release, shall, on his refusal or default, be paid back

to two persons, and one of them accepts the trust, and the other repudiates

it, the assignment is operative as to the assenting trustee, unless it contains

some condition rendering the assent of both requisite. The assent of both

was, however, to be presumed, unless one of them, upon notice, refuses to

accept the trust, and notifies his refusal to the debtor. See, also, the cases

snpm, in this note, and Neilson v. Blight, 1 Johns(m''s Cases, 205. Moses v.

Alurgatroyd, 1 Jofin. Ch. R. 129.

(a) Wharlon''s Dig. tit. Deed, n. 70. Pierpont & Lord v. Graham, 4 Waah.

C. C. Rep. 232. In Halsey v. Whitney, 4 3fason^s Rep. 206, six months was
held not to be an unreasonable time. The reasonableness of the period of

limitation for the creditors to come in, will depend on circumstances.

(b) The King v. Watson, 3 Price'' s Rep. G. Lippincott r. Barker, 2 Bin-

wry'.s Rep. 174. Cheever r. Clark, 7 Serg. & Rawie, 510. Scott r. Morris, i)

J hid. 123. Wilson v. Kneppley, 10 Ibid. 439. Halsey v. Whitney, 4 Mason's

Rep. 206. I)e Catei*s v. Lo Ray de Chaumont, 2 Paige's Rep. 491. The Canal
Bank r. Cox, 6 Greenleitf's Rep. 395.

((•) 4 Term Rep. 166.
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to the dt^btor, or placed at his disposal by the trustees, it is deemed

to bo oppressive and fraudulent, and destroys the validity of the

assignment, at least against the dissenting creditors (c)."'

*Nor can the debtor, in such an assignment, make a [
* 535 ]

reservation, at the expense of his creditors, of any part

of his property or income, for his own benefit. It has been sup-

(c) M'Allister r. Marshall, 6 Binney'H Hep. 338. Hyslopr. Clarke, 14 Johns.

Rep. 458. Seavinj; r. Brinckerhoff, 5 Johns. Rep. 329. Austin v. Bell, 21)

Johns. Rep. 442. Borden v. Sumner, 4 Pick. Rep. 265. Ingrahani v. Wheeler,

6 Conn. Rep. 277. Atkinson r. Jordan, 5 Hammond's Ohio Rep. 294. Lentil-

hon r. Moffat, 1 Edw. Oh. Rep. 451. Araes r. Blunt, 5 Faige, 1(>, 18. Graves

V. Koy, 13 Louisiana Rep. 457. The brij^ Watchman, in the district court of

Maine, Ware's Rep. 232. In Brashear r. West, 7 Peters' U. S. Rep. 008, the

S.^.preme Court of the United States were far from being satisfied, that a
deed of assignment of all a debtor's property, and excluding from the bene-

fit of its provisions those creditors who .should not, within a given time, exe-

cute a release of their demands ought to be sustained. At any rate, a court

of chancery, after the preferred creditors were satisfied, would decree the

surplus (if any) to those creditors who had not acceded to the deed. But in

Andrews v. Ludlow, 5 Pick. Rep. 28, such a reservation was held not to ren-

der the assignment fraudulent, because it did not appear, in point of fact, to

have been inserted with an intention to make a provision for the debtor.

And in Halsey v. Whitney, 4 Mason's Rep. 206, the learned judge, under the

influence of some of the American authorities, gave effect to the condition

annexed to the assignment requiring a release, though the assignment did

n.)t purport to convey all the debtor's property; but his own judgment was
not satisfied with the authorities under which he acted, and partial assign-

ments with such a condition ought not to be tolerated. In the case of the

Wafchman., Ware's Rep. 232, the court carries out the general principle, so

forcibly illustrated in Halsey v. Whitney, and in opposition to what maybe
considered, after the decision in Borden v. Sumner, 5 Pick. 265, as quite a
doubtful point, under the local usages of Mas.sachusetts. In Johnson v.

Wliitfield, 7 Pick. Rep. 71, it was held, that if a debtor made a partial as-

signment to select creditors, even for a valuable consideration, it was fraudu-
lent and void, if made with a view to prevent an attachment by other cred-

itors. The case of Havens v. Richardson, 5 N. H. Rep. 113, is on the lax

side of the question; for where an insolvent assigned all his property to pay
the debts of one or more specified creditors, neither the want of a schedule,

or of an estimate of the value of the property assigned, nor a .stipulation in

the assignment for a release of the debts of those who became parties, nor a
reservation of the surplus after payment of the debts of those who assent to

the assignment, was considered to be conclusive evidence of fraud. The
reservation would now generally, and it ought to be every where, fatal to
the instrument.

'*' This is now regulated by statute in some of the states; in Pennsylvania
under laws of 1849, p. 664, Brightley's Purdon's Digest, 10th ed. vol. i. p,

90. Stipulations for payment of such creditors as shall execute a release is

void as constituting a preference. See the statutes of the various states

hereon.

In New York the law is against the validity of such assignments. Wake-
man V. Grover, 4 Paige, 23; 11 Wend. 187 (App.); Armstrong v. Byrne. 1

Edw. Ch. 79; Lentilhon r. Moffatt, 1 Edw. Ch. 451. See, furtber, Spauld-
ing V. Strang, 37 N. Y. 135: Kenard v. Graydon, 39 Barb. 548; Hone v. Hen-
riquez, 13. Wend. 243. See hereon 1 Am. Lead. Cas. (Hare & Wallace
Notes), 100, 72d cd. 1867.
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posed that such a reservation, if not made intentionally to delay,

hinder and defraud creditors, would not affect the validity of the

residue, or main purpose of the assignment; and that if the part

of the estate assigned to the creditors should prove insufficient,

they might resort to the fund so reserved by the aid of a court of

equity. The case of Esticick v. Caillaud (a), and the language

of other cases, were in favour of this opinion (6). But later au-

thorities have given to such reservations the more decided effect

of rendering fraudulent and void the whole assignment; and no

favoured creditor or grantee can be permitted to avail himself of

any advantage over other creditors, under an assignment which,

by means of such a reservation is fraudulent on its face (c).

These latter decisions contain a just and salutary check of the

abuse of the debtor's power of assignment and distribution; for,

as was observed in the case of Riggs v. Murray (d), "if an insol-

vent debtor may make sweeping dispositions of his prop-

[
* 536 ] erty to select and favourite creditors, yet loaded * with

durable and beneficial provisions for the debtor himself,

and encumbered with onerous and arbitrary conditions and pen-

alties, it would be impossible for courts of justice to uphold

credit, or to exact the punctual performance of contracts" (e)."*

(a) 5 Term Rep. 420.

(&) Riggs y. Murray, 2Johnfi. Ch. Rep. 580. S. C. Mairrayr. Riggs, \~y Johns.

Rep. 571. Austin v. Bell, 20 Johns. Rep. 442. Sutherland, J., and Wood-
worth, J., 5 Co wen'' a Rep. 547.

(c) Mackie v. Cairns, 1 Hopkins^ Rep. 373, 5 Cowen-sRep. 547. Harris r.

Snmner, 2 fick. Rep. 129. Chatres r. Cairns, decided in Louisiana, 1825,

and cited in 5 Cowen^s Rep. 578, n. Passmore v. Eldridge, 12 Serg. <£• Rawfe,

198. Gall?'. Dihrell, 10 Fergcr, 146. The act of Pennsylvania, of 1818. re-

quires voluntary assignments for the benefit of creditors, to be recorded
within thirty days.

{d) 2 Johns. Ch. Rep, 582.

(r) In the case of Murray v. Riggs, 15 Johns. Rep. 571, the New York court

of errors held a debtor's assignment to be valid, though it in the Jirst pfaee

reserved to the use of the grantors, until one year after they should he discharged by

law from their debts, two thoiisand dollars a year^ and then gave preferences, and
a power in the assignees to settle with the creditors on certain terras, and
that the creditors who did not accept the conditions in one year, or should

knowingly embarrass the objects of the deed, should be forever barred from any
share under the assignment. Such a deed was held good, and the decree in

chancery setting it aside reversed. The court of chancery afterwards, in

Mackie v. Cairns, 1 Hopkins' Rep. 373, very properly held a deed nuich less

obnoxious than that in Murray v. Riggs, absolutely and in toto fraudulent

*^See further hereon Burrill on Assignments, chai)ters 9 and 10, p. 203

—

247, where the question of partial assignments and preferences is fully dis-

cussed.

See the statutes of the several states under which deeds of assignment are

now required to be recorded, and see The Bankruptcy Act, 1867, sec. 5046.

Bump's Law and Practice in Bankruptcy, 8th ed. 5i9 et seq.
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X. Of sales at auction.

Aq auctioneer has not only possession of the goods which ho

is employed to fiell, but he has an interest coupled with that po -

and void. This last, decision appears to have been guided by sound policy

and enlightened justice.

But the case of rover v. Wakeman, (11 iVcmhirs Rep. 187. 4 Paiffe^s Hep.
'23. S. C) on app'^al from chancery, goes still further. The case was
nl>ly and elaborately discussed in the New York court of errors, and it Mas
held, in atftnnance of the decree in chancery, that a debtor in failing circum-
st^mces might, by assignment of his property in trust, prefer one creditor, or

set of creditors, to another, provided he devote the whole of his property
assigned to the payment of his just debts, and the assignment be absolute

and unconditional, without any reservation or condition foi- hi.s benefit, and
without extorting from the fears or apprehension of his creditors, or any
of them, an absolute discharge, as a consideration for a partial dividend, or

making the ])references, or any of them, to depend upon the execution of a
release, by such preferred creditors, to him ot all claims against him. An
assignment giving preferences upon such a condition is void; and the as-

signment being void in part as against creditors and the provision of the

statute, is void in fo(o, though there be no fraud in fact intended. This ap-

pears to be the most .stern decision that exists, either in England or this

country, on the subject. Sfee Ames v. Blunt, 5 Pnic/e, 22 to S. P. The
weight of general authority, both English and American, is, that an assign-

ment by a debtor of all his property for the payment of his debts, and at the

same time giving preferences, and requiring an absolute release for each
creditor who accedes, is not per ne fraudulent and void. The circumstance
of the debtor assigning over to trustees all his property, without any reser-

vation to himself, and giving the surplus, if any, to those creditors, if any,

who do not come in and agree to release, on taking their preferred share, is

deemed to disarm the transaction of all illegality and unfairness. See the

cases collected in Mr. AngelVs Law of AsHignvienia in Trust for Orediiors, Cos-

ton, 1835, p. 96—108, which is a neat and valuable little manual of the law
of voluntary assignments by insolvent debtors. A provision in the a.ssign-

ment that the surplus, after all debts are paid, should revert to the debtor,

is not improper, fur such a resulting trust would follow of course without
any stipulation. In Pennsylvania, the judicial decisions were for a time
quite lax in favour of voluntary assignments, but their influence was coun-
teracted by statute provisions requiring the assignee to give security, and
giving to the court power to remove him, and substitute another, and requir-

ing him to file an inventory. The debtor may still give preferences, and re-

quire the creditors who accede to execute a general release. The commis-
sioners, in their Report on the Civil Code of Pennsylmnia., in January, 1835,

suggest that this stipulation for a release be placed under some restrictions.

Report., p. 50—52. But since that report, and in June, 1836, the legislature

of Pennsylvania, regulated the voluntary assignments by debtors of their

estates real or personal, or of any part thereof., in trust for their creditors, or

some of them, and so far have given those assignments sanction. Pardon'' s Di-
gest, 74. In the case of Thomas r. Jenks, decided in the Supreme Court of
Pennsylvania, in March, 1835, the court held the whole assignment fraudu-
lent and void, it being an assignment by a partnership firm of a;;ar< of their

property for the benefit of their creditors, with a stipulation for a release as

an e(|uivalent for the assignment. It Avas such an exercise of the right of
preference, as to impose upon the creditors, indir*ectly, the necessity of re-

sorting to a part of the debtor's property in exclusion of the rest. So, in

M'Culloch V. Hutchinson, 7 Watts, 434, a voluntary assignment by an insol-

vent debtor, absolute on its face, to a particular creditor to pay him and re-

turn the surplus to the debtor, was held to be fraudulent and void. The
trust was secret and the deed deceptive. The judicial decisions on this sub-
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B^seion. He has a special property in the goods, and a lien upon

them for the charges of the sale, and his commission, and the

auction duty. He may sue the buyer for the purchase money,

and if he gives credit to the vendee, and makes delivery without

payment, it is at his own risk (ot).^^ If the auctioneer has notice

that the property he is about to sell does not belong to his prin-

cipal, and he sells notwithstanding the notice, he will be held re-

sponsible to the o^vner for the amount of the sale (6). So, if the

auctioneer does not disclose the name of his principal at the time

of the sale, the purchaser is entitled to look to him personally

for the completion of the contract, and for damages for its non-

performance (c).^*

[
* 537 j

* In the sale of real property at auction, care should

be taken that the description of it be accurate, or the

purchaser will not be held to a performance of the contract. But

if the description be substantially true, and be defective or inac-

curate in a slight degree only, the purchaser will be required to

perform the contract, if the sale be fair, and the title good. Some
cars and diligence must be exacted of the purchaser. If every

nice and critical objection be admissible, and sufficient to defeat

the sale, it would greatly impair the efficacy and value of public

judicial sales; and, therefore, if the purchaser gets substantially

the thing for which he bargained, he may generally be held to

abide by the purchase, with the allowance of some deduction from

the price by way of compensation for any small deficiency in the

value by reason of the variation (d).^^

A bidding at an auction may be retracted before the hammer

ject seera at last to have taken a firm and vigorous stand in favour of the

rights of creditors and the claims of justice.

(n) Williams u Millington, 1 H. Blacks. Rep. 81.

(b) Hardacre v. Stewart, 5 Esp. N. P. Rep. 103.

{c) Hanson v. Koberdeau, Peake^s Rep. 120.

{d) Cal craft V. Roebuck, 1 Vesey, jun., 221. Dyer v. Hargrave, 10 Vesey,

.')<)5. King V. Bardeau. 6 Johns. Ch. Rep. 38.
33 See Thompson v. Kelly, 101 Mass. 291; Flanigan v. CruU, 53 111. 352.

As to the New York Statute. Russell v. Miner, 61 Barb. 534, 5 Lans. 536.
3* See further Franklyn i'. Lamond, 16 L. J. C. P. 221; 4 C. B. 637.
^^ If money Avill compensate. Seton v. Slade, 2 White & Tudor (Te.xt

Hook Series Ed.), p. ^'542. But compensation may be given otherwise than
in money. Coleman's App., 12 1*. F. Smith, 252; Young v. Fro.st, 1 Md.
377; Kingv. Rnchman, 5 C. E. Green, 316. If however there is a material

and important deficiency or a failure in that which induced the contract he
will not be compelled to take it. Stoddard v. Smith. 5 Binney. 355; Rugge
I!. Ellis, 1 Desans. 160: Marvin r. Bennett. H Paige, 312; Cordingley v. Cheese-

borough, 3 (iifl'. 496; Wainwiight r. Read, 1 Desaus. 573.
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18 down. Every bidding is nothing more than an offer on one

side, which ia not binding on either side until it is assented to,

and that assent is signified on the part of the seller by knocking

down the hammer (a).

If the owner employs puffers to bid for him at an auction, it

has been held to be a fraud upon the real bidders. He must not

enhance the price by a person privately employed by him for that

purpose. It would be contrary to good faith, as persons resort

to an auction under a confidence that the articles set up for sale

will be disposed of to the highest real bidder. A secret puffer

employed by the owner is not fair bidding, and is a fraud upou

the public; nor can the owner privately bid upon his own goods.

All secret dealing on the part of the seller is deemed fraudulent.

If he be unwilling that his goods should be sold at an under

price, he may order them to be set up at his own price, and not

lower, or he may previously declare, as a condition of the

sale, that he reserves a bid for himself. * This was the [ * 538
J

doctrine declared by Lord Mansfield in Bexwell v.

Christie (6), and again, by Lord Kenyon, in Howard v. Castle (c),

and in each case with the approbation of the court of K. B. The

governing principle was, that the buyer should not be deceived

by any secret manoeuvre of the seller. But the doctrine of those

cases has since been considered as laid down rather too broadly.

Lord Rosslyn and Sir William Grant have each questioned the

soundness of the doctrine (d). The latter seemed to think, that

if bidders were employed by the owner merely for the purpose of

taking advantage of the eagerness of them to screw up and en-

hance the price, it would be a fraud; but that he might lawfully,

even without making the fact publicly known, employ a person

to bid for defensive precaution, and with a view to prevent a sale

at an under value. This relaxation of the former rule was also

approved of in Steele v. Ellmaker (e); and the chief justice, in

that case, suggested, that the tone of Lord Mansfield's morality

was, perhaps, too lofty for the common transactions of business.

He held, that the owner might lawfully instruct the auctioneer to

bid in the goods for him at a limited price, to prevent a sacrifice.

{a) Payne r. Cave, 3 Term Rep. 148.

(ft) Cowp. Rep. 395.

(c) 6 Term Rep. CA2.

(d) Condlv V. Paisona. 3 Vescy, 625, n. Smith v. Clarke, 12 Ibid. All.

(e) 11 Serg. d' Rawle, 86.
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In Bramley v. Alt (a), it was held, that a sale was not fraudulent

because a puffer had been employed, if there were real bidders

who bid after the puffers had ceased; and in Smith v. Clarke, a

specific performance was decreed against a vendee, though the

person who bid immediately before him was employed to bid,

under the private direction of the vendor, for the purpose of pre-

venting a sale under a specified sum.

It would seem to be the conclusion, from the latter cases, that

the employment of a bidder by the owner would or

[
* 539 ]

* would not be a fraud, according to circumstances tend-

ing to show innocence of intention, or a fraudulent de-

sign. If he was employed bona fide to prevent a sacrifice of the

property under a given price, it would be a lawful transaction,

and would not vitiate the sale. But if a number of bidders were

employed by the owner, to enhance the price by a pretended com-

petition, and the bidding of them was not real and sincere, but a

mere artifice in combination with the owner, to mislead the judg-

ment and,inflame the zeal of others, it would be a fraudulent and

void sale (6). So, it will be a void sale, if the purchaser pre-

vails on the persons attending the sale to desist from bidding, by

reason of suggestions by way of appeal to the sympathies of the

company (c).

The original doctrine of the K. B. is the more just and salu-

tary doctrine. In sound policy,.no person ought, in any ease, to be

employed secretly to bid for the owner against the bo7ia fide bid-

der at a public auction. It is fraud in law on the very face of

the transaction; and the owner's interference and right to bid, in

order to be admissible, ought to be intimated in the conditions

of sale; and such a doctrine has been recently declared at West-

minster hall (d).'"

{a) 3 Vesey, 620.

(b) Hazel v. Dunham, N. Y. MnyorK^ Court, July, 1819. Morehoad v.

Hunt, 1 Badg. <& Dev. Eg. Rep. N. C. 35. Woods v. Hall, [bid. 411. Wolfe
r. Luyster, 1 HaW» N. Y. Rep. 146. An association of bidders, with a de-

sign to stifle competition, is a fraud upon the vendor. Smith v. Greenlee, 2
DeiK N. a Rep. 126.

(c) Fuller v. Abrahams, 6 Moorel^ Rep. 316. 3 Rrod. cC- Binfj. 116, S. C.

(d) Crowder r. Austin, 3 Ring. Rep. 368. The hin^ruage of the Supreme
Court ot Louisiana, is strongly in favour of the doctrine of Lord Mansfield.

Baham v. liach, 13 Louisiana R. 287.
^ As topnfling see, further, Towle r. Leavitt, 3 Fost. (N. H.) 360; Latham

V. Morrow, (i B. Mon. 630; Moncrief v. Goldsbonnigh. 4 Har. <Sc Mcllen. 282;

Fennock's App., 2 Harr. 446; Staines c. Shore, 4 /(/. 200; Nearie v. Williams,

8 How. 134.
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It has been made a question, how far auction sales were with-

in the provisions of the statute of frauds; but it is now under-

stood to be settled that they are within the statute, and that the

auctioneer is the agent of both parties, and lawfully authorized

by the purchaser, either of lands or goods, to sign the contract

of sale for him as the highest bidder (a)."^ The writing his

name as the highest bidder in the memorandum of the sale by

the auctioneer, immediately on receiving his bid, and

knocking down the hammer, * is a sufficient signing of [
* 540 ]

the contract within the statute of frauds, so as to bind

the purchaser. Entering the name of the buyer by the auc-

tioneer, in his book, is just the same thing as if the buyer had

written his own name. The purchaser who bids, and announces

his bid to the auctioneer, gives the auctioneer authority to write

down his name, and the authority to the agent need not be

in writing. There is no difference in the construction of the

fourth and seventeenth sections of the statute of frauds of 29 Car.

II. c. 2 (6), as to what is a sufficient signing of the contract ])y

the party to be charged. The English law, as originally sug-

gested in the case of Simon v. Motivos (c), has been repeatedly

recognized, and considered as the established doctrine in respect

to auction sales of lands and chattels by the English and Ameri-

can courts (d).^^

(a) Whether the auctioneer be the agent of both parties, depends upon
the facts of the particular case, and he is not so as of course in all cases.

Kartlett v. Punnell, 4 Adolp. & E//h, 792.

{!)) Re-enacted, K Y. Revised Statutes, vol. ii. p. 135, sec. 2. Ibid. vol. ii.

p. 136, sec. 3.

(c) 3 Burr. Rep. 1921, S. C. 1 Blacks. Rep. 599.

(d) Hinde v. Whitehouse, 7 East's Rep. 558. Heath, J., in 1 R. Blacks.

Rep. 85. Emmerson v. Healis, 2 Taunt. Rep. 38. White v. Proctor, 4 I})id.

209. Kenieys v. Proctor, 3 J es-. <C* Bea. 57. Kenworthy v. Schofield, 2

In England the subject is now controlled by statute 30 & 31 Vict. c. 48,

^^4, 5, by which the employment of puffers renders the sale invalid at law
as well as in e(iuity unless the conditions expressly reserve the right to the
vendor to bid.

If the purchaser induces persons not to bid, the sale will not bind the ven-
dor. Fuller V. Abrahams, 6 Moore. 316. 3 B. & B. 116; Haynes v. Crutch-
lield, 7 Ala. 189; Martin r. Runlett, 5 Rich. 541.

"' Lord Glengall v. Barnard, 1 Kee. 769; (iill v. Bicknall, 2 Cush. .355;

Horton v. McCarty, 53 Me. 394; Smith v. Arnold, 5 Mass. 419.
•** The moment the auctioneer's hammer falls the bargain is complete.

Thompson v. Kelly, 101 Mass. 291; Gowen r. Klous. Jd. 449; Kussel v.

Minor, 61 Barb. 534; Lara r. Nast. 24 La. An. 310, Walker r. Herring, 2
Graft. (Va.) 678; Harvey r. Stevens. 43 Vt. 653; National Bank, cScc, v.

Spragne. 20 N. J. Eq. 159; Tully r. David, 45 Mo. 444. Kerr r. City, 1 Pa.

Leg. Gaz. Rep.
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XI. Of the vendor's right of stoppage in fransita.

This right, which has been already alluded to, requires a more

particular discussion. It is the right which the vendor, when he

sells goods on credit to another, has of resuming the possession

of the goods, while they are in the hands of a carrier or middle

man, in their transit to the consignee or vendee, and before they

arrive into his actual possession, or to the destination which ho

has appointed for them, on his becoming bankrupt or insolvent.

The right exists only as between the vendor and vendee; and as

the property is vested in the vendee by the contract of

[ *541 ] sale, it *can be revested in the vendor during its tran-

situs to the vendee, under the existence of the above

circumstances (a).^'

The right is very analogous to the common law right of lien.

The latter right enables the vendor to detain goods before he has

relinquished the possession of them; and this right of stoppage

enables him to resume them before the vendee has acquired pos-

session, and to retain them until the price be paid or tendered.

If the price be paid or tendered, he cannot stop or retain the

goods for money due on other accounts. The right of stoppage

does not proceed upon the ground of rescinding the contract, but

as a case of equitable lien (6). It assumes its existence and con-

tinuance; and, as a conseqence of that principle, the vendee, or

his assignees, may recover the goods, on payment of the price;

and the vendor may sue for and recover the price, notwithstand-

ing he had actually stopped the goods in transitu^ provided he

Jianiw. d' Cress. 945. M'Comb v. Wright, 4 Johns. CJi. Rep. 659. Cleaves r.

Foss, 4 Oreenlenfs Rep. 1. Alna r. Plummer, 4 Ibid. 258. First Baptist

Church of Ithaca ?'. Bigelow. 16 Wemlell, 28. The New York Rerlned Statutes,

vol. ii. p. 136, scc. 4, declare, that an entry in the auctioneer's sale book,

specifying the nature and price of the property sold, the terms of the sale,

and the names of the parties, is a memorandum or note within the statute of
frauds. The memorandum in the auctioneer's sale book must be made at

the lime and place of sale, and the entry of the name of the agent or con-

signee who has lawful authority to sell, is entering the name of the person
on whose account the sale is made, within the statute. Hicks v. AVhitmore,

12 WendeWs Rep. 548.

[a) Mason v. Lickbarrow, 1 IT. Blacks. Rep. 357, Hodgson v. Loy, 7 Term
Rep. 440. Bohtlingk v. Inglis, 3 EasVsRep. 381. Burghall v. Howard, 1 H.
niacks. Rep. 365, n. Oppenheim v. Ru.ssell. 3 Bos. cC- Pull. 44.

(/;) Lord Kenyon, in llodgson v. Loy, 7 Term Rep. 445.
^ There must in every case, exist a vendor, purchaser, and a middleman

or carrier. Cooper ?". Bell, 3 U. Sc C. 722.

The moment he discovers the purchaser's insolvency he may exercise the

right, provided the goods have not reached the buyer's possession. Keeler v.

Goodwin, 111 Mass. 490.
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be ready to deliver ihem upon payment (a). If ho has been paid

in part, he may stop the goods for the balance due him, and the

part payment only diminishes the lien p?'o tanto on the goods de-

tained (b). There must be actual payment of the whole price,

before the right to stop in transitu^ in case of failure of the ven-

dee, ceases. Though a bill of exchange has been made accepted

by the vendor for the price, and endorsed over by him to a third

person, even that will not take away the right; and if the bill be

proved under a commission of bankruptcy against the vendee, it

will only be considered a payment to the extent of the divi-

dend (c).'"" The right to stop in transitu is paramount to any

lien of the carrier for a general balance between him and the

consignee, but the lien of the carrier or wharfinger in the partic-

ular case, is preferred (d).""

*The right came from the courts of equity, and was [
* 542

]

first established in Wiseman v. Vandeput (e), and its

apparent equity recommended the adoption of it in the courts of

law as a legal right. It would be very unreasonable to allow the

goods of the vendor to be appropriated to the payment of other

creditors of the vendee, who fails before payment, and before the

goods have actually reached him. The right has, accordingly,

been greatly favoured and encouraged, and many distinctions

made relative to its continuance and termination; and yet it is

now declared, that a court of equity, from whence the rights

originated, has no jurisdiction to interfere and support it by pro-

cess of injunction. Lord Eldon said, there was no instance of

stopping in transitu by a bill in equity (g). The English law

on the subject of this right, and the class of cases by which it is

[n) Kymer v. Suwercropp, 1 Camph. Rep. 109.

{h) Hodgson v. Loy, 7 Term Rep. 440. Feise v. Wray, 3 East's Rep. 93.

Newhall v. Vargas, 13 3Taine R. 93.

Ic) Feise ?;. Wray, 3 EasVs Rep. 93.

(^) Oppenheim v. Russell, 3 B. <& Puller, 42. Morley v. Hay, 3 M. >& Ry~
(and, 396.

{e) 2 Vern. Rep. 203. See, also, Sneer. Prescott, 1 Atk. Rep. 245. D'Aquila
r. Lambert, Amh. Rep. 399, to the same point, of the early establishment of
the doctrine in equity.

ig) Goodhart v. Lowe, 2 Jac. d- Walk. 349.
»"" Hays V. Momille, 14 Pa. St. 48; Donath r. Broomhead, 7 Pa. St. 301

;

Newhall v. Vargas, 13 Me. 93; Arnold r. Delano. 4 Cush. 33; Bell v. Moss,
5 Whart. 189; Stubbs r. Lund, 7 Mass. 453. If he has taken the bill, &c.,

as absolute payment he has lost his right. Eaton r. Cook, 32 Vt. 58.
^'^' It may also be paramount to that of a creditor who has attached the

goods. Clarke i'. Lynch, 4 Daly (N. Y.), 83; Smith v. Goss, 1 Camp. 282.
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asserted and established, have been very generally recognized

and adopted in onr American courts (a).'"-^

(1.) Of the persons entitled to exercise this right.

The right extends to every case in which the consignor is sub-

stantially the vendor; and it does not extend to a mere surety for

the price, nor to any person who does not stand in the character

of vendor or consignor, and rest his claim on a proprietor's

right {h). As between principal and factor the right does not

exist; but a factor or agent who purchases goods for his principal,

and makes himself liable to the original vendor, is so

[
* 543 ] far considered in the light of a vendor, as *to be en-

titled to stop the goods (c).^°^ So, a principal who con-

signs goods to his factor upon credit, is entitled to stop them if

the factor becomes insolvent; and a person who consigns goods

to another to be sold on joint account, is likewise to be considered

in the character of a vendor, entitled to exercise this right (d).'"*

The vendor's right is so strongly maintained, that while the goods

are on the transit, and the insolvency of the vendee occurs, the

vendor may take them by any means not criminal (e).'°^ The

validity of the right depends entirely on the insolvency of the

vendee {g). It is not requisite that he should obtain actual pos-

session of the goods before they come to the hands of the vendee;

nor is there any specific form requisite for the stoppage of goods

in transitu; though it is well settled that the bankruptcy of the

(a) Ludlows V. Browne & Eddy. 1 ^Tohns. Rep. 16. Parker v. M'lver, 1

Eq. Re]). S. C. 281. Stubbs v. Lund, 7 Mass. Rep. 453. The St. Joze In-

diano, 1 WhenJon, 212. Wood v. Koach, 2 DalJ. Rep. 180. Walter v. Ross.

2 Wash. Cir. Rep. 283. Howall v. Davds and C, 5 3Iuuf. Rep. 34.

(h) Riffken v. Wray, 6 Easfs Rep. 371.

{e) D'Aquila v. Lambert, Avib. Rep. 399. Feise v. Wray, 3 East's Rep. 93.

(d) Kinloch v. Craig, 3 Term Rep. U9. Newson v. Thornton, 6 East's Rep.
17. Fenton v. Pearson, 15 Ibid. 419.

(e) Lord Hardwicke, in Snee v. Prescott, 1 Aik. Rep. 245.

(«7) The Constantia, « Rob. Adm. Rep. 321. .

"^^ For the hist(>ry of the right, see Gibson v. Caruthers. 8 M. & W. 337.
*"•' Turner v. Trustees Liverpool Dock Co., 6 Ex. 543; Ellershaw r. Mag-

uiac, () Id. 570; Seymour v. Newton, 105 Mass. 272. The right may be ex-
ercised by a party wlio pays for the goods and take's an assignment of the
bill of lading as security. Gossler v. Schepeler, 5 Daly (N. Y.), 476.

'"* An agent having general power to act for his principal has the right to
exercise the power without special authority. Keynolds y. Boston & M. K.
K., 43 N. H. 589; Bell r. Moss. 5 Whart. 18'9.

joi ^„y ry^.^ (,j- fjje vendor countermanding delivery is suflRcieut; ns notice
to the carrier not to deliver. Mottram r. Heyer, 5 Denio, G29, Kucker r,

Donovan, 13 Kans 251; Heyuold c. B. & M. K. K., 43 N. H. 591; Seymour
r. Newton, 105 Mass. 272.
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buyer is not of itself tantamount to a stoppage in transitu (a).

But a demand of the goods of the carrier, or notice to him to

stop the goods, or an assertion of the vendor's right by an entry

of the goods at the custom-house, or a claim and endeavours to get

possession, is equivalent to an actual stoppage of the goods (6)."*

(2.) Of matters which alloiv or defeat the right.

The transitus of the goods, and consequently the right of stop-

page, IS determined by actual delivery to the vendee, or by cir-

cumstances which are equivalent to actual delivery.

* There are cases in which a constructive delivery [
* 544 ]

will, and others in which it will not, destroy the right.

The delivery to a carrier or packer, to and for the use of the ven-

dee, or to a wharfinger, is a constructive delivery to the vendee;

but it is not sufficient to defeat this right, even though the car-

rier be appointed by the vendee. It will continue until the place

of delivery be, in fact, the end of the journey of the goods, and

they have arrived to the possession, or under the direction of the

vendee himself (c).^"' If they have arrived at the warehouse of

the packer, used by the buyer as his own, or they are landed at

the wharf where the goods of the vendee were usually landed and

(a) Haswell ?\ Hunt, cited in 5 Tm/i Rep. 231. Ellis r. Hunt, 3 Ibid. 464.

Scott V. Pettit, 3 Bos. <& Pull. 471.

{h) Walker V. Woodbridge, Cooke's B. L. 494. Northey Sz Lewis?'. Field,

2 Esp. Rep. 613. Mills ??. Bali, 2 Bos. <& Pull. 457. Litt'r. Cowley, 7 Taunt.

Rep. 169. Newhall v. Vargas, 13 Maine R. 93.

(c) The IransitKs is not at an end until the goods have reached the place

of destination named by the vendee. Coates r. Railton, 6 Baniw. d- Cress.

422. and have come to the actual possession of the vendee, or under circum-
stances equivalent thereto. Buckley v. Furniss, 15 Wendell, 137.

'"'' See Donath v. Broomhead, 7 Fa. St. 301, where the goods were at the
custom-house and the vendee had paid freight, and it was held the right was
not lost, the goods not having been entered. But see Parker v. Byrnes, 1

Lowell, 539.
^^' The stoppage in transitu is called into existence for the vendor's benefit,

after the buyer has acquired title, and ng,ht of possession, and even constructive

possession, but not yet actual possession. Keeler v. Goodman, 111 Mass. 490;
James r. Griffin, 2"M. & W. 633.

In the last mentioned case Parke, B., says " The actual delivery to the
vendee or his agent, which puts an end to the transitus, or state of passage,

may be at the vendee's own warehouse, or at a place which he uses as his

own, though belonging to another, for the deposit of goods, or at a place
where he means the goods to remain, until a fresh destination is communi-
cated to them by orders from himself, or it may be by the vendees taking
possession by himself or his agent at some point short of the original in-

tended place of destination." See Benjamin on Sales,
'i
810.

So long as they remain in the possession of the carrier as carrier the right
exists. Atkins v. Calby, 20 N. H. 154: Berndtsou v. Strang, 36 L. J. Chy.
879.
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kept, UiM frnuHt'fus is at an end, and tbe ri^ht of the vendor ex-

tin^nifthed (a). The delivery to the master of u general Hbip,

or of one chartered by the consignee, is, as we have already ob

served, a delivery to the vendee or consignee, but still subject

to this right of stoppage, which has been termed a species of

jimt poHfUminii (h). And yet, if the consignee had

[ *545 ] hired the ship for a term *of years, and the goods werw

put on board to be sent by liiin on a mercantile adven-

ture, the delivery would bo absf)lute, as much as a delivery into

a warehouse belonging to him, and it would bar the right of stop-

page (c). The idea that the goods must come to the corporal

touch of the vendee is exploded; and it is settled, that the (ran

hUiih is at an end, if the goods have arrived at an intermediate

place, where they are placed under tbe orders of the vendee, and

are to remain stationary until they receive his directions to put

them again in motion for some new and ulterior destination ((i).'""'

In many of the cases, where the vendor's right of stopping in

irmiHifrt has been defeated, the delivery was constructive only;

and there has been much subtlety and refinement on the ques-

tion, as to the facts and circumstances which would amount to a

delivery sufficient to take away the right. The point for inquiry

is, whether the property is to bo considered as still in its transit;

(a) Rnre v. Proftcott, 1 Atk. Rep. 24^. fltokcs ?,', La Rivicro, cited in 15

Trnn. Hep. 40(5, and W EohCh Rep. ?A)1. Ellis r. Hunt, :i Tmn. Jirp. MiA.

Uicliard.Hon ?•. Gosh, li Dos. «C- Pnlt. 110. Scott v. Pott it, f] Ihid. 4(i!). Smltli r.

(ioMM, 1 Campl'. Hep. 282. Lord Alvanloy in :{ lion. <C- /'////. Jh. Dntton r.

Si)lonionson, '.\ Ibid. AH'J. jiowo v. I'ickford, 8 Taiinl Hip. K}. Tucker v.

Ilnnii)lir(!y, 4 Biughxm^H llcp. rAd.

[h] J'.olitlingU r. Jn^liH, .'5 FmhVh Rrp. 381. Cox ?.\ Harden, 4 rhid.2\'[.

Ncwliall V. Vargas, l.'J Mn'uic R. S)?u The master ga^fo a receipt for the j(oo(l.i

on delivery on board by tlu; conHJgnor. and al'terwanlM Hij^ncii a bill of lading

to tlu^ consignee. That circninstance did nottakeaway the right of stoppage.

Thompson v. Trail, 2 Carr. d Payuc^ ',V,V\. Hut in Jiollin v. llufl'nagle, 1

/{nirlr's Rrp. 1, there was a delivery of goods at a /breigti port, to the mas-
ter of the consignee's own ship, lor him ; and it was held that the tranxi/itH

wiisatanend. This Inst decision may perhaps be (|nestione(l, inasmuch as

the delivery in that case, to the master ol tlnr consignee's ship, was for the

purpose of conveyance to him, and not like the case of Fowler v. Kyner,
cited in tlie next note, for th'; purpose of disi>osal in a foreign nuuket.

(c) Fowler r. Kvnier, cited in .'} Kaat\>i Rep. .'{{JO. Wright v. Lawes, 4 Eitp.

Rep. 82, Ktubbs r. Liual. 7 Nnsfi. R. 4r)7, 8. P.

(</) Dixon IK IJaldwin, r» BihI'h Rep. 175. Foster v. Fram pton, fi linnwe. li-

(Whh. 107.

'••"Hec .Jamc« r. (iritTln, uhi Htiptfi, note 1(»7. A« to how far the currier may
chang(! his character to that of agent to keep the goods in wi(e custody for

the biiver, se(r (iiiilford r Smith, .'10 Vl. 49; Buckley r. Furnis», 13 Wcud.
i:57; Calahan i: niilxock, 21 Ohio St. 281.
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for if it liaH onco fuirly urriv<Ml /it IIh doHtinfition, ho fiH to ^ivi>

the vondcio th« uctnul oxi^rcisn of doininioii arid owii<»rHhi|) ov«r

it, the right is gono (a). Th« caHen in gonoral upon tho Hiihjoct

of (•oiiHtnictivtMlclivory, may ho nnroTicilod ])y th<MliHtiri('tion, that

if thf! (h^Iivcry to a carrior or agont of tlio voiuh'o \h'> for the, pur

-

poHc, of conveyance to the vendee, the rijjht of HtoppagocoritinnoH,

nolwithhlanding hiu'Ii a conKtnu'tivo d(»livory to tlio vcndf^H; hut if

thn goodn bo dolivorc^d to th« carrior or agoiit U>r Nafc cuHfod}/, or ftrr

dinpoHdl on I he, jxirf of the vendee, and tho middloinari in by agroe-

umnt (!onvorto<l into a sporial agorit for tho bnyor, thn trannit or

paHHag<» of tho g{iodH toruiiriat(iK, and with it tho riglit of Htop-

pago. So, a comploto delivery of part of an entire par

col or cargo, terrniriatoH * tlio fransitus, and thci vondor
[
*r)10]

cannot stoj) tln^ rcnjainder (Z^).'"^

A d(0 ivory of the key of the vendor's warehonKO to the pur-

chaM^r (c); or paying tho vondor rent for tho goodn loft in his

warohouHO (d); or lodging an ordor from tho v(«ndor tor de-

livery with the keeper of tho warehouse (e); or delivorirjg to the'

vendoo a bill of parcoln, with an ordor on tho Htorokoopnr for the

dolivory of tho goods (/j; or domanding and making tho goods

(rt) Wright r. Lawe», ^ Knp. Rcp.S2.

(h) Slnln-y?', ]lvyw»rt\, 'l II. WnrlcH. Rrp. TiOi, Hammonrl v. Anderson, 4
JioH. rC- I'lill. (If). Lord K)l(;nb(Moii/4h. it KhhI^h Itrp. (W. In tln-m' <-,m'/A fhoro
w.'iH arj uiK'ijiiivocal act of poKHf-Hsion :in(l owncr.Mliijj, Irj <»llMr rjiHJ'M, vvlutro

only a poilion of ihc. ^oods were (N'Mvi-rcd, tlj<; ri^ht of* Hfoppa;r<' an fo tho
n;Hidu(! Jias ln'cn niaintainod. iIanKf)ii v. Mcyor, /Cant, (iH, Hncrklcy ?;.

FiirnisM. 17 Wciulcll, 50 1.

((-) \Ain\ Kenyon. 3 Tcnn Rep. 4G8.

{(1) Hurry r, ManplcH, 1 Cmnph. Rep. -ITj^. RnfTfrinfr Ww ^'fKidH, f»y iijfrcc-

njont, to lie ficc of rent in tlic vindor'a wandiouHc, for a linic, Im hMII a coin-

pl<*lc delivery, and dcstroyM 11m' lien. liarrctl- r. (iodduid. .'{ I\J<iHon^H Rep.

107. liiit a.s ))<'f v/«r;n vendor and vendee, Ihe lien Ih not, divenled l)y an ordor
of vendor that he IxthU In iltc order of vciuhe Ike ijootln npitiJUd free of rnU,
while tlie noodn remain in the Hamc warehouse unpaid for. Towiiley ».

Crump. 4 Adolph. <i- J':ih\-r>^.

ii) llarman r. Andernon, 2 Cnmpb. Rrp. 213.

if) HollingMwortli v. Napier. :i ('(iiiirn^ Rrp. 183. In Akormnn v. Ifurri-

plney, 1 Cnir. <£• /*(ii/iir, M, it was held, that the delivery of a Hliippin;^ noto
by the (•onKitrnec lo a Ihird )>erHon, with an order to the wharfintcer to dc-

'""The delivery to the vendee'H FervanL will he Hiiiru-ient lo ouHt the ven-
dor'H ri^ht, w) il they are delivercfl into his own eart or vesKel, Turner o.

Liver))(»ol I))ekM(;o., (i Kx. M:{; Van CaMt^eel v. Hooker, ti Kx, CUl. Hut if

the vendor deliver them Ut the eaplain of the biiyer'n vennel an anricr or an
an ufirnt In rarn/ and not In rcrrirr poHHCHHinn for the buyer, and mo HpeeificA

in bin bill of ladiufi he ean claim flie ritrht. Hoc. Turner v. biveriMK)!, <Jkc.,

ubi Hupra; HehofKUian r. baneashire <"k Yorkhhire U. Co., L, U. 2(,'h. App.
332. Ah to delivery to a Hhip ehartered by the imrehaHer, we Kandeman v.

ficurr. b. Ii. 2 Q. li. 80; AKuirre v. Parmlcc, 22 Conn. 47;{; KtiibbM v. bund,
7 Ma8«. -lo^,

45 VOL. 11. KENT. 705
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by the agent of the vendee, at the inn where they had arrived, at

the end of the journey (a); or suffering the goods to be marked

and resold, and marked again by the under purchaser (b); have

all been held to amount to acts of delivery, sufficient to take away

the vendor's lien, or right of stoppage in transitu. On the other

hand, if the delivery be not complete, and some other act remains

to be done by the consignor, the right of stoppage is not gone (c).

So, while a vessel is performing quarantine at the port of de-

livery, and the voyage not at an end, the consignor's right of

stoppage has been held not to be divested, even by a pre-

[
* 547 ] mature *possession on behalf of the consignee (d).

That doctrine has, however, been since contradicted and

overruled, by Lord Alvanley, in Mills v. Ball (e), and by Mr. J.

Chambre, in Oppenheim v. Russel (/); and the better opinion

now is, that if the vendee intercepts the goods on their passage

to him, and takes possession as owner, the delivery is complete,

and the right of stoppage is gone.''^ But if the goods have ar-

rived at the port of delivery, and are lodged in a public ware-

house, for default of payment of the duties, they are not deemed

to have come to the possession of the vendee, so as to depri-ve

the consignor of his right (g')."'

liver the goods to such third person, did not pass the property so as to pre-

vent a stoppage m frnnsitu by the consignor; and that decision was adopted,
as sound law, in Tucker v. Humphrey, 4 Bing. Rep. 516.

(a) Ellis V. Hunt, 3 Term Rep. 464. '

(6) Stoveld V. Hughes, 14 East's Rep. 308.

(c) Withers v. Lyss, 4 Camhp. Rep. 237. Busk v. Davis, 2 Maule & Selw.

397. Coates v. Railton, 6 Barnw. <& Cress. 422. Naylor v. Dennie, 8 Pick.

Rep. 198.

{d) Hoist V. Pownal, 1 Esp. Rep. 240,

(e) 2 Bos. & Pull. 461.

(/) 3 Ihid. 54.

(</) Northey v. Field. 2 Esp. Rep. CAS. Nix v. Olive, cited in Ahboft on
Shipping. 426. The English system of warehousing goods was proposed by
Sir Robert Walpole, in 1733, in his E.vcise Scheme, but not adopted. Its ad-
vantages were pointed out by Dean Tucker, in 1750. The scheme was revived

and recommended by Mr. Pitt, and digested in a practicable shape under the
administration of Mr. Addington. The statute of 43 Geo. III., cli. 132, .laid

the foundation of this wise and politic .system, and the successive statuteson

the subject were consolidated by the act of 4 Geo. IV., in 1823, and the

whole amended and re-enacted by the statute of 6 Geo. IV., and lastly, by
the statute of 3 & 4 William IV., ch. 57. which comprehends the svstem as

"" In London & N. W. R. Co. v. Bartlett, 7 H. & N. 400, it wa.s decided
that the carrier and consignee mightagree together for the delivery of goods at

any place they pleased. Dnrgy Cement Co. v. O'Brien, 5 Cent. L. J. 147;

Jordan v. James, 5 Ohio. 88; Wood v. Yeatman, 15 B. Mon. 270.
'" Hays V. Mouille, 14 Pa. St. 48; Seymour r\ Newton, 105 Mass. 275;

Buckley v. Furniss, 15 Wend. 137; Allen v. Mercier, 1 Ash. 103.
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(3. ) Of acts of the vendee affecting the right.

A resale of the goods by the vendee does not, of itself, and

without other circumstances, destroy the vendor's right of stop-

page in transitu (a). But if the vendor has given to the vendee

documents sufficient to transfer the property, and the

vendee, upon the strength of them, sells the goods *to [ * 548 ]

a bona fide purchaser without notice, the vendor would

be divested of his right. A bill of lading usually has the word

assigns; the goods are to be delivered to the consignee or his as-

signs, he or they paying freight; and a great question has accord-

ingly arisen, and been very elaborately discussed and litigated in

the English courts, whether the bill of lading could be negotiated

by the consignee like a bill of exchange, and what legal rights

were vested in the assignee. In the case of Idckbarrow v. Ma-

son (6), it was decided by the K. B., that a bona fide endorse-

ment, for a valuable consideration, of a bill of lading, by the

consignee to an assignee, who had no notice that the goods were

not paid for, was an absolute transfer of the property, so as to

divest the consignor of his right of stoppage in transitu as against

such assignee. There is no case on mercantile law which has af-

forded a greater display of acute investigation. The judgment

of the K. B. was reversed in the exchequer chamber; and Lord

Loughborough took a masterly view of the whole subject, and

completely overthrew the doctrine of the negotiability of bills of

lading (c). The case then went to the house of lords, where Mr.

now in operation. The object of the warehousing system is to lodge import-

ed articles in public warehouses of special security, at a reasonable rent,

without payment of the duties on importation, till they be withdrawn for

home consumption, and if re-exported, no duty is ever paid. It secures the

duties on goods lawfully imported for use and sale in England, and relieves

the trader from immediate payment in cash, and until the goods are with-

drawn for home consumption. It allows the storage even of prohibited

goods in British warehouses, on special security for re-exportation; and per-

mits the transfer of goods in the warehouse, without requiring payment of

the duties, until they are withdrawn for use. If the goods are destroyed by
inevitable accident before they are withdrawn, although the government
does not stand insurer for their safety, the duties are uniformly remitted. A
clear analysis of the warehousing provisions, is given in 1 BeWs Com. 187

—

190, 5th edit., and in 3V OuUockls Dictionary of Commerce, 2d edit., art. ware-

housing system, where the statute of 3 & 4 William IV., is given at large,

with its numerous and detailed provisions.

(a) Craven v. Ryder, 6 Taunt. Rep. 433. Lord Alvanley, 3 Bos. d- Pull. 47.

Whitehouse v. Frost, 12 EasVs Rep. 614. Stoveld v. Hughes, 14 Ibid. 308.

(6) 2 Term. Rep. 63.

(c) Mason v. Lickbarrow, 1 H. Blacks. Rep. 357.
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Justice Bnller most ably supported the decision of the K. B (a).

A new trial was awarded (b), and a special verdict taken, and

judgment given thereon without discussion; the judges of the K.

B. declaring, that notwithstanding the decision in the exchequer

chamber, they retained their former opinions (c). The

[*549] question, therefore, remains, to a certain * degree, still

floating and unsettled; though it seems now to be con-

sidered as the law at Westminster Hall, that if a bill of lading

be assigned bona fide, and for a valuable consideration, it is a

transfer of the property; and in the case of the consignee, if it be

made without notice of the insolvency of the consiornee, the pro-

perty is absolutely vested in the assignee of the consignee, and the

consignor has in that case lost his right to stop (d). It is likewise

considered to be the law in this country, that the delivery of the bill

of lading transfers the property to the consignee; and it seems to

be conceded, that the assignment of it by the consignee, by way of

sale or mortgage, will pass the property, though no actual deliv-

ery of the goods be made, provided they were then at sea. The

rule is founded on sound principles of mercantile policy, and is

necessary to render the consignee safe in the acceptance of the

drafts of his correspondent abroad, and to afford him the means

of prompt reimbursement or indemnity (e)."^

(a) 6 Ensf^s Rep. 17, in notis.

{b) 2 //. Blacks. Rep. 211. 5 Term. Rep. 367.

(c) Lickbarrow v. Mason, 5 Term. Rep. 683. In France, the debatable
nature of the subject has been strikingly displayed; for the question of the

negotiability of bills of lading was discussed by such masters of commercial
law as Valin and Emerigon, and they came to directly opposite conclusions.

The first maintained, that bills of lading were negotiable instruments, and
the latter denied it. ValhVs Com. tome i. p. 606, 607. Emerigon, des Ass.

tome i. 318, 319. By the Code of Commerce, (art. 281,) bills of lading may
be to order, or to bearer. This settles the question in favour of their nego-
tiability.

{(l) Coxe V. Harden, 4 EnsVs Rep. 211. Cuming v. Brown, 9 Ibid. 506.

Morison v. Gray, 2 Binr;. Rep. 260. Walter v. Ross, 2 Wash. Cir. Rep. 283.

W/iarton's Dig. tit. Vendor, n. 80. Hallie v. Smith, 1 Bos. cO Pull. 563. In
Morison v. Gray, 9 Moore''s C. B. Rep. 484, it was held, that the bona fide as-

signee of a bill of lading had a sufficient property to stop the goods while in

transitu, on the insolvency of the vendee, and to sue in his own name the

wharfinger, who refused to deliver up the goods. But though a bill of lad-

ing be negotiable it seemed in a late case to be doubted whether a bill of

la<ling was conclusive as between the ship-owner and a bona fide endoi"see for

value. Berkley v. Watling, 7 Adolp. <£• EUis, 29.

(e) Wright v. Campbell, 4 Burr. Rep. 2051. Griffith v. Ingledew, 6 Serff.
"•' There must be a bona fide transfer. Seymour r. Newton, 105, Mass. 275;

Harris?'. Hart, 6 Duer. 606: Stanton v. Eager, 16 Pick. 473; Sawyer r. Jos-

lin, 20 Vt. 172; Kitchen i;. Spear, 30 Vt. 515; Lee v. Kimball, 45 Me. 172;

Dows V. Perrin, 16 N. Y. 325; Couard v. Atlantic Ins. Co., 1 Peters, 445.
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*But it must not bo understood that the consignee [
* 550

]

can, in all cases by bis endorsement of the bill of lading

to a third person, even for a valuable consideration, and without

collusion, defeat the right of the consignor to stop the goods. It

will depend upon the nature and object of the consignment and

the character of the consignee. As a general rule, no agreement

made between the consignee and his assignee, can defeat or affect

this right of the consignor; and the consignor's right to stop in

transitu is prior and paramount to the carrier's right to retain as

against the consignee \^a)."^ A factor, having only authority to

sell, and not to pledge the goods of his principal, cannot divest

the consignor of the right to stop the goods in transitu, by en-

dorsing or delivering over the bill of lading as a pledge, any more

than he could by a delivery of the goods themselves by way of

pledge; and it is the same thing whether the endorsee was or was

not ignorant that he acted as factor (6). If the assignee of the

& KawJe, 429. Peters v. Ballistier, 3 Pick. Rep. 495. Walter v. Ross, aupm.
In Conrad r. The Atlantis Insurance Conii)an3% 1 Peier.'i' U. S. Rep. 38(}, it

was decided, that the consignee, being the authorized agent of the owner to

receive the goods, his endorsement of the bill of lading to a bona fide pur-
chaser, for a valuable consideration, without notice of any adverse interest,

passed the property as against all the world. This is the result ol the prin-

ciple that bills of lading are transferable by endorsement, and pass the pro-
perty. Strictly speaking, no person but such consignee can, by endorsement
of the bill of lading, pass the legal title to the goods; but if the shipper be
the owner, and the shipment be on his account and risk, he can pass the legal

title by a^sif/nment of the bill of lading, or otherwise: and it will be good
against all persons, except the purchaser for a valuable consideration, by an
endorsement of the bill of lading itself. The same principal was declared in

Nathan v. Giles, 5 Taunt. Rep. 558. A deposit of the bill of lading, without
endorsement, will create a tien on the cargo to the amount of the money ad-
vanced on the strength of the dejwsit, which would be superior to the con-
signor's right of stopi)age. That right came from the courts of equity, and
is founded upon equitable considerations; and it con.sequently must yield to

a still higher equity in a third person. In Louisiana, it has been held, that
goods shipped could not be attached by the creditors of the shipper, after the
bill of lading had come into the hands of the consignee; but they might be
attached l)y the creditors of the consignee. M'Neill v. Glass, 13 3iartin's

Louis. Rep. 261.

{a) Oppenheim v. Russell, 3 Bos. <& Pull. 42. The right of stoppage is held
not to be divested though the goods be levied on by execution at the suit of
a creditor of the purchaser, provided it be exercised before the iransiltis is at
an end. The vendor's lien has preference; it is the elder lien and cannot be
superseded by the attachment of a creditor. Smith v. Goss, 1 Camph. X. P.
Rep. 252. Buckley v. Furuiss, 15 IVendetl, 137. Marshall, J., in Hause v.

Judson, 4 Dana^s Ken. R. 11.

(/>) Newson v. Thornton, 6 EasVs Rep. 17.
"* An attachment does not defeat the vendor's rights. Dickman v. "Wil-

liams, 50 Miss. 500; Morris f. Shrvock, 50 Id. 590; Seymour v. Newton, 105
Mass. 272; Hays v. Mouille, 14 Pa. St. 48; Calahaa v. Babcock, 21 Ohio St.

281.
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bill of lading has notice of such circumstances as render the bill

of lading not fairly and honestly assignable, the right of stop-

page as against the assignee is not gone; and any collusion or

fraud between the consignee and his assignee will, of course, en-

able the consignor to assert his right. But the mere

[ *551 ] fact that the assignee has notice that *the consignor is

not paid, does not seem to be of itself absolutely suffi-

cient to render the assignment defeasible by the stopping of the

cargo in its transit, if the case be otherwise clear of all circum-

stances of fraud; though if the assigne«> be aware that the con-

signee is unable to pay, then the assignment will be deemed

fraudulent as against the rights of the consignor (a)."*

The buyer, if he finds himself unable to pay for the goods, may,

before delivery, rescind the contract, with the assent of the seller.

But this right of the buyer of rejecting the goods subsists only

while the goods are in transitu. After actual delivery, the goods

become identified with his property, and cannot, in contempla-

tion of bankruptcy, be restored to the seller; nor can he interfere

and reject the goods, though in their transit, after an act of bank-

ruptcy committed; for this would be to give a preference among

creditors (6).

Sir William Scott observed (c), that this privilege of stoppage

was a proprietary right, recognized by the general mercantile law

of Europe, as well as by that of England. It was recognized in

Scotland in 1790; and the French law has gone very far towards

the admission of the right, to the full extent of the English rule.

It allows the vendor to stop the goods in their transit to the con-

signee, in case of his non-payment or failure, provided the goods

have not been in the meantime sold bona fide according to the in-

voices and bills of lading, or altered in their nature or quantity, and

the estate of the insolvent vendee be indemnified against all neces-

(a) Cuming v. Brown, 9 EasVs Rep. 506.

(ft) Smith V. Field, 5 Term Rep. 402. Barnes r. Freeland, G Ihid. 80. Rich-

ardson V. Gross, 'i B. <& Pull. 119. Barham v. Farebrother, 1 Dawson d' Lloyd,

42.

(c) 6 Roh. Rep. 498.
"* The mere fact of the third party's knowledge that the goods are not

paid for, will not in the absence of circumstances rendering the assignment
of the bill of lading not fair and honest, render the assignment void as against

the vendor. Chandler v. Fulton, 10 Texas, 2; Stanton v. Eager, 16 Pick.

467; Dowsv. Perrin, 16, N. Y. .'^25; Salomons v. Nissen, 2 T. R. 681. But
the knowledge that the consignee was insolvent would seem to render the

transfer void. Vertue v. Jewell, 4 Cump. 31; Leoak v. Scott, 2 Q. B. D.

380.
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sary expenses and advances on account of the goods; and the

assignees of the vendee will be^entitled to the goods on payment

of the price (a). The civil law, and the laws of those

European nations which have * adopted the civil law, [
* 552

j

contain a great impediment to the absolute negotiability

of bills of lading; for they do not consider the transfer of pro-

perty to be complete, even by sale and delivery, without payment

or security for the price, unless credit be given. In case of in-

solvency, the seller may reclaim the goods, as being his own pro-

perty, even from the possession of the buyer, provided they re-

main unchanged in form, and distinguishable from his other

goods (b). This was also the law of France, until the commer-

cial code adopted the law of stopping in transitu, and rejected

the old law of revendication, as tending to litigation and fraud."*

XII. Of the interpretation of contracts.

The rules which have been established for the better interpre-

tation of contracts, are the conclusions of good sense and sound

logic, applied to the agreement of the parties. Their object is

to ascertain with precision the mutual understanding of the con-

tract in the given case; and, like other deductions of right rea-

son, they have been quite uniform in every age of cultivated jur-

isprudence. The title De Diversis Regulis in the Pandects (c), as

well as the sententious rules and principles, which pervade the

whole body of the civil law, show how largely the common law

of England is indebted to the Komanlaw, for its code of proverbial

wisdom. There are scarcely any maxims in the English law but

what were derived from the Romans; and it has been affirmed by

a very competent judge, that if the fame of the Roman law rested

solely on the single book of the Pandects which con-

tains the regnice juris, it would endure for *everon that [ *553 J

foundation (d). Besides the authoritative collection of •

(a) Code de Commerce, No. 576—580, 582.

(6) Dig. 18, 1, 19. Domat. b. 4, tit. 5, sec. 2, art. 3. Van Leeuweri's Com.
on the Roman Dnt"h Laio, b. 4, ch. 17, sec. 3. Case at Petei-sburgh, in Rus-
sia, cited ia Bolitlingk v. Inglis, 3 EasCs Rep. 386. Cases at Amsterdam,
cited iu the note to 1 BelPs Com. 217. 218. See supra. 498.

(c) Dig. 50, 17.

id) In Wood^s Institutes of the Civil Law, b. 3, ch. 1, p. 207, there is a col-
*^^ Upon this subject see an article written by H. C. Black, 24 Cent. L. J.

387; Lord Blackburn on Contracts ol Sale (Text Book Series Ed.); Benjamin
on Sales, and Add. on Contts. (Morgan's Ed.), where the reader will find the
subject fully treated upon,
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maxims already referred to, there is a still larger collection of

principles in the same condensed shape, drawn by one of the

modern civilians from every part of the civil law; and digested

with great diligence and study. It is contained in some of the

editions of the Corpus Juris Civilis; and in them it immediately

precedes the code (a).

Among the common law writers who have made compilations

of this kind. Lord Bacon stands pre eminent. In his treatise De
Augmentis Scientiarum, there are nearly one hundred aphorisms,

containing principles which lie at the foundations of universal jus-

tice, and the sources of municipal law. He defines his collection

to be Exemplum tactatus de justitia iiniuersali^ sive de fontibus

juris; and it is a code proper for the study of statesmen, as well

as lawyers; for it abounds in principles of legislation, as well as

of distributive justice (6). Another work of Lord Bacon consists of

his maxims, or elements of the common law, being some of those

conclusions of reason or condensations of truth dispersed through-

out the body of the law, and worthily and aptly called by a great

civilian leguin leges. Ancient wisdom and science were frequently

embodied and delivered in this form. And Lord Bacon does not

content himself with merely setting down his axioms, like am-

biguous oracles, obscure by their brevity, and affording little light

or direction; he accompanies each of his maxims with a

[ * 554 ] clear and ample *expo8ition, " breaking them into cases,

and opening them with distinctions, and sometimes

showing the reasons whereon they depend, and the afiiuity they

have with other rules " (c). There are other collections of law

maxims of great value. The grounds and maxims of the English

laivs, by William Noy, attorney-general in the reign of Charles

L, is a collection of reputation and authority, applicable to every

general head of the law. In imitation of Lord Bacon, Noy has

lection ot the most useful and practical rules of the civil law to be observed
in the interpretation of contracts.

{a) It is entitled R('(/uIfK et SententifT, Juris, ex nniverso corpnrc Juris Civilis

sparsim collectfe, et iaordincm alphnbelicum (Hgentie; and it is the production of

J. Heniiequitiis. a learned doctor of the civil law.

(b) Bacon's Works, vol. vii. p. 4:^9. The aphorisms relate specially to the

dignity of the law; to defective and omitted provisions; to the obscurity and
uncertainty of law; to retrospective and cumulative laws; to new dijrests of

the laws; to the force and value of precedents; to the influence of commen-
taries and forensic opinions, &c.

(c) See the Pretace to Lord Bacon's "Maxim's of the Law." Bacon's

Works, vol. iv. p. 10.
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accompanied each of his maxims with cases and precedents afford-

ing a copious illustration of his principles. The collection by T.

Branch is much more extensive and complete. It is an admira-

ble vade mecum, for the use of the bench and the bar. It draws

so copiously from the common law reports and writers of the age

of Elizabeth, and since that time, that it may be regarded as the

accumulated spirit and wisdom of the great body of the English

law. The only difficulty is, that the maxims require study and

profound reflection in the application of them, especially as they

are unassisted by any commentary, and stand naked in all the

brevity and severity of their original abstraction (a).

The space allowed to this subject will only permit me to refer,

by way of sample, to a few of the more leading rules of construc-

tion applicable to contracts (b).

It may bo observed, in the first place, that the rules of con-

struction of contracts are the same in courts of law and of equity,

and whether the contract be under seal or not under seal (c). The
mutual intention of the parties to the instrument, is the great,

and sometimes the difficult object of inquiry, when the terms of

it are not free from ambiguity. To reach and carry that inten-

tion into effect, the law, when it becomes necessary, will control

even the literal terms of the contract, if they manifestly

contravene the purpose;' and many cases *are given in [ *555 ]

the books, in which the plain intent has prevailed over

the strict letter of the contract (d). The rule is embodied in these

common law maxims: Verba itasunt intelligenda ut res magis

valeat quam pereat— Verba debent intentioni inservire

:

—and in

(a) This work is a small duodecimo volume, printed at London, in 1753,
and entitled Principia Ler/is ct Equitatis, being an alphabetical collection of
Maxims. Principles or Rules, Definiiions and Memorable Sayings, in Law and
Equiti). It adds very much to the interest and utility of the compilation,
that it gives, in almost every instance, the original author, and book, and case
from whence the maxims were drawn.

(/>) There is, in the American Jurist, for July and October, 1840, a useful
collection of the most prominent rules, of construction of contracts, accom-
panied with ])ractical illustrations, and a large reference to the authorities
sustaining them. It is understood to be the production of a learned and
accurate common law jurist.

(c) The Master of the Rolls, 3 Vesey, 692. Lord Ellenborough, 13 East's

Rep. 74.

{d) Co. Litt. 45, a, 301, b. Lord Hardwicke, in 2 Atk. Rep. 32. Lord Ch.
J. Willes, in Parkhurst v. Smith, Witles' Rep. 332. Bache r. Proctor, Doug.
382. Dormer v. Knight, 1 Taunt. 417. Hotham, B., and Thompson, B., 1 II.

Blacks. Rrp. 385, 386, 595. Lord Kenyon, in Tallock v. Harris, 3 Term Rep.
181. Pothier, Traite des. Ohlig. No. 91.
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these in the civil law: In conventibus contrahentium voluntatem

potius, quam verba, fipectari jjlacuit— Quoties in stipulationibus

ambigua oratio est, cotnmodissimuni est id accipi, quo res de qua
agitur in tuto sit (a). In furtherance of the rule that the inten-

tion of the parties is to be ascertained, it is another principle,

that plain unambiguous words need no interpretation, and subtlety

and refinement upon terms would defeat the sense. The bulk of

mankind act and deal with great simplicity; and on this is founded

the rule that benignce faciendce intei^pretationes cariarum propter

simplicitatem laicorum. AVords are to be taken in their popular

and ordinary meaning, unless some good reason be assigned to

show that they should be understood in a different sense. Quoties

in verbis nulla est ambiguitas ibi nulla expositio contra verba

fienda est. Si nulla sit conjectura quce ducat alio, verba intelli-

genda sunt ex proprietate, non gramniatica sedpopulari ex usu (6).

But if the intention be doubtful, it is to be sought after by a ref-

erence to the context, and to the nature of the contract. It must

be a reasonable construction, and according to the subject-matter

and motive (c). Sensus verborum ex causa dicentis accipiendus

est, et secundum siibjectani materiam. The whole instrument is to

be viewed and compared in all its parts, so that every part of it

may be made consistent and effectual. Ex antecedentibus et con-

sequentibus optima fit interpretatio. It is to be sought also, by a

reference to the usage of the place, or the /ea; loci, according to

another of the maxims of int^pretation in the civil law. Si non

appareat quid actum est, in contractibus veniunt ea quce sunt

tnoris et consuetudinis in regione in qua actum est (d).

[*556] If it.be a mercantile case, and the instrument be *not

clear and unequivocal, evidence and the usage or course of

trade at the place where the contract is to be carried into effect,

is admissible to explain the meaning and remove the doubt (e)."*^

(a) Dig. 41, 1, 80. Ihid. 50, 16, 219.

lb) GroiiuH (fe Jure B. et P. 2, 16, 2.

(c) Ashhurst, J., 1 Term Rep. 703. Best, Ch. J., 2 Bing. Rep. 519.

(V/) Dig. 50, 17, 34. Mr. Justice Story, in his Comm. on the Conflict of Laws,

p. 225—233, has enforced by numerous authorities, and by illustrations, the
general rule, that, in the interpretation of contracts, the law and custom of

the place of the contract is to govern.

{e) Webb v. Plummer, 2 Bariiw. <& Aid. 746. Coit v. Com. Ins. Co., 7.7oAn.s.

Rep. 385. Gibbon v. Young, 8 Taunt. Rep. 261. Bottomley v. Forbes, 5

Binghar.i, N. C. 121. If technical terms are employed, they are to be taken
in a technical sense

—

verba artis ex arte.

""Mr. Chitty, in his treatise on contracts, gives the rules for the (construc-

tion of contracts, as follows:
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The law places more reliance upon written than oral testimony;

and it is an inflexible rule that parol evidence is not admissible to

supply or contradict, enlarge or vary, the words of a contract.

That would be the substitution of parol to written evidence under

the hand of the party, and it would lead to uncertainty, error, and

fraud (a). Parol evidence is received, when it goes, not to con-

tradict the terms of the writing, but to defeat the whole contract,

as being fraudulent or illegal; for it then shows, that the instru-

{n) Piersons v. Hooker, 3 Jolnis. Rep. 68. Jackson v. Foster, 12 Ibid. 488.

1st. Where the terms of the contract admit of more sen.ses than one, the
promise is to be performed in that sense in which the promiser apprehended
at the time that the promisee received it.

2nd. It shall also be as near the minds and apparent intents ot the par-

ties as ihe rules ol law will admit; and the subject matter of the agreement
must be considered in affixing a meaning to the terras used therein.

3rd. The construction shall be liberal, that is: The terms used in an agree-

ment shall prevail according to their most comprehensive popular sense, if

there be nothing to show that they were meant to be used in a more confined

interpretation.

4th. The construction shall be favorable; so that the agreement shall, if

practicable, be supported. If, therefore, the words used be susceptible of

two senses, one agreeable to, the other against law, the, former sense shall

be adopted.
5th. The popular meaning of the words shall be adopted; that is, an

agreement shall be construed according to its sense and meaning, as collected

from the terms used in it, which terms are themselves to be understood in

their plain, ordinary and popular sense, unless they have, generally, in re-

spect to the subject mnttcr, as by the known usage of trade or the like, acquired

a particular sense, distinct from the popular senses of the same words; or

unless the context evidently points out that they must, in the particular in-

stance, and in order to effectuate the immediate intention of the parties to that

contract, be understood in some other special sense.

6th. Mercantile contracts are to be construed according to the usage and
custom of merchants, who have a style and language peculiar to themselves,

and parol evidence is admissible to show that words apparently having an
ordinary meaning, are known and understood by a particular class of per-

sons to have a special and technical meaning.
7th. The whole of the agreement is to be considered, that is: The con-

struction is to be upon the entire deed or agreement; not merely upon dis-

jointed or particular parts of it. The whole context shall be considered in

endeavouring to collect the intention of the parties; although the immediate
object of enquiry be the meaning of an isolated clause. E.c antecedentibus et

consequentib unfit optima interpretatio. Every part of the instrument shall be,

if possible, made to take effect. Nam verba debent intelligicum effectu ut res

magis valent quavi pereat. •

8th, A contract shall be construed according to the law of the country
where it is made, and in which it is to be performed; and not according to

the law of another country into which either of the parties may hapjien to

remove, and in which a suit thereon is instituted. But in seeking to enforce

it, the rules and provisions of the law of the country in which the action is

brought shall govern the time and mode of procedure and the practical con-
duct thereof.

9th. Verba cartarum fortius accipiuntur contra proferentem. A deed or other
instrument shall be taken most strongly against the grantor or contractor.
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ment never had any valid operation; and this rule is supported

on grounds of policy and necessity. So, when a contract is re-

duced to writing, all matters of negotiation and discussion on

the subject, antecedent to, and dehors the writing, are excluded,

as being merged in the instrument (a). In the case, however, of

a latent ambiguity, or one not appearing on the face of the in-

strument, but arising entirely in the application of it—as when
the person or object in view is not designated with precision

—

the maxim fitly applies, that ambigidtas verborem lateiis verifica-

tlone suppletur ; nam quod ex facto oritur ambiguum verijicatione

facti tollitur (6)."'

The rule that the language of a deed or contract is to be taken

most strongly against the party using it, {verba ambigua fortius

accipiuntur contra proferentem,) though it be a rule, according

to Lord Bacon, "drawn out of the depth of reason," applies only

to cases of ambiguity in the words, or where the exposition is re-

quisite to give them lawftfl effect. It is a rule of strictness and

(rt) Abbott, Ch. J., in Kain v. Dodds, 2 Barnw. & Cress. 627. Parkhnrst f.

Van Cortlandt, 1 Johns. Ch. Rep. 273. Dean v. Mason, 4 Conn. Rep. 428.

(ft) Cole V. Wendel, 8 Johns. Rep. 90. It is a well-settled rule, and one
which has been acknowledged in all the cases on the subject, from Cheyney's
case, 5 Co. 68, down to this day, that parol evidence is inadmissible to sup-
plj' or contradict, enlarge or vary the words of a Avill, or explain the inten-

tion of a testator, except in the case of a latent ambiguity arising dehors the
will, as to the person or subject meant to be described, or to rebut a result-

ing trust. Mann v. Executors of Mann, 1 Johns. Ch. Rep. 234. Doe v. Chiches-
ter, 4 Doio's P. C. 65, 96. Hand v. Hoffman, 3 HaMecVs Rep. 71. The rule

as to the ambiguity applies equally to deeds and to all written instruments.

H)i(l. Meres v. Ansell, 3 Wils. Rep. 275. The maxim of Lord Bacon, that
ambiguiias patens is never helped ])y averment is too general. It is subject to

qualifications; and this is sufficiently shown in the learned decision, in Fish
V. Hubbard-'s Administrators, 21 Wendell, 651.

'•^ Parol evidence is, however, admissible to identify the subject of a con-

tract. Howard v. Pepper, 136 Ma.ss. 28; Coleman v. Manhattan Imp. Co.,

94 N. Y. 229; McGregor v. Brown, 5 Pick. 170. All uncertainties in the de-

scription of things, i^ the facts allow, may be explained by parol. Messer
f. Oestreich, 52 Wis. 684; Cooper v. White, .30 Ark. 513; Hamm r. San Fran-
cisco, 17 Fed. 119.

It i.s a leading rule that parol evidence may be given to explain a lafent

ambi4;uity, that is one which appears not on the face of the in.strument itself,

but arises from ex trin.sic evidence; but parol evidence is not admissible to

explain a patent ambiguity, that is one which appears on the face of the in-

strument itself Atkinson v. Cumin.s, 9 How. 479; Pomeroy v. Manin, 2

Paine, 476; Bradley V.Washington, &c.. Steam Packet Co., 13 Pet. 89; Peisch
V. Dick.son, 1 Mass. 9.

Parol evidence is admissible in all cases to establish fraud. Jlottomly v.

United States, 1 Story. 135.

For recent ca.ses on the law of evidence to explain a latent ambiguity, see

Addison on Contracts (Morgan's ed.), I 223.
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rigour, antl not to be resorted to bnt where otbor rules of

exposition fail (a). The ^modern and more reasonable [ *557]

practice is, to give to the language its just sense, and

to search for the precise meaning, and one requisite to give due

and fair effect to the contract, without adopting either the rule

of a rigid or of an indulgent construction. The Roman law maxims

of interpretation in such cases were, that in dubiis henigniora

prceferenda sunt. In obscuris quod minimum est, sequimer— se-

cundum promissorem interpretamur (b). The true principle of

sound ethics is, to give the contract the sense in which the per

son making the promise believed the other party to have accepted

it{c).

If the object of the contract be present, an error in the name

does not vitiate it; as, if A. gives a horse to C, (D. being pres-

ent,) and says to him, (C,) D., take this horse, the gift is good

notwithstanding a mistake in the name; for the presence of the

grantee gives a higher degree of certainty to the identity of the

person than the mention of his name. So, if the error consists

in the demonstration or reference, and not in the name of the

thing—as, if A. grant to B. his lot of land called Dale, in the

parish of B., in the county of D., and the lot lies in the county of

H., yet the falsity of the addition does not affect the efficacy of the

contract. Many other cases to the like effect are put by Lord

Bacon, and given by way of illustration of the rule, thsii prcesentia

corporis tollit errorem nominis, et Veritas nominis tollit erroreni de-

monstrationis (d).

(a) Bacon's Maxims of (he Law, No. 3.

(ft) Dig. 45, 1, 99. Ibid. 50, 17, 9, 56.

(c) Every treaty, says Vattel, should be interpreted as the parties under-
stood it, when the act was prepared and accepted. Droit dcs Gens, b. 2, ch.

17, sec. 268. Vide supra, vol. 1, 460, note.

{d) Bacon^s 31axi7ns of the Law, Beg. 25. Smith v. Smith, 1 Edw. Ch. Rep.
189.
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LECTURE XL.

OF BAILMENT.

Bailment is a delivery of goods in trust, upon a contract ex-

pressed or implied, that the trust shall be duly executed, and the

goods restored by the bailee, as soon as the purpose of the bail-

ment shall be answered (a).^

There are five species of bailment, according to Sir William

Jones, in his correction of Lord Holt's enumeration of the differ-

ent sorts of bailments.

I. Depositum, or a naked deposit without reward.

IL Mandatum, or commission, which is gratuitous, and by

which the mandatory undertakes to do some act about the

thing bailed.

in. Commodatum, or loan for use without pay, and when the

thing is to be restored in specie.

IV. A pledge, as when a thing is bailed to a creditor as a se-

curity for a debt.

{(i) 2 Blacks. Com. 452. Poihier, Tmite da Conirat de Depot, No. 1. Mr.
Justice Story, in his Commentaries on the Law of Bailments, speaks of a con-

signment to a factor, as being a baihnent for sale; and he applies the term
bailment to cases in which no return or delivery, or re-delivery to the owner
or his agent, is contemplated. But, I apprehend, this is extending the de-

finition ot the term beVond the ordinary acceptation of it in the English law.

Mr. Justice Story, in a note to the 2d edit, of his Comm. on Bailment, p. 2,

shows sutficieutly from the books that bailment is a term sometimes applied

to the delivery of goods to another for sale, without any expectation of re-de-

livery. But this, as I have already observed, is not the ordinary acceptation

of the term. It is not ordinarily so understood when we speak .either of de-

positum, mandafum, commodatnm, pignitsox locatio. A person's meaning would
probably he mistaken, Unless accompanied with explanation, who should say
that he had been bailing his goods to an auctioneer. The language on the
point in RolVs Abr., and in otlierold writers, iij not the language of business

at this day.
' The definitions of bailments are various but perhaps the most compre-

hensive is that given by Prof. Joel Parker, in his lectures at Dane Law School
Harvard College, in which he defines it as "a delivery of some chattel by one
party to another, to be held according to the special purpose of the delivery,

and to be returned, or delivered over when that special purpose is accomp-
lished." For further definitions .see Bouvier's Law Dictionary vol. 1, tit.

Bailments, where the various definitions are collected and discussed. See,

also, Story on Bailments, 9th ed. p. 2, and notes.
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* V. Locatio, or biriug for a reward (a).^ [ *559]

I shall examine each of them in their order.

*I. Of deposihim. [*560]

This is a bailment of goods to be kept for the bailor, and

returned upon demand, without a recompense; and as the bailee

or depository derives no benefit from the bailment, he is to keep

them with reasonable care; and he is responsible, if there be no

special undertaking to the contrary, only for gross neglect, or for

a violation of good faith (6). As a general rule, he is not

answerable for mere neglect, if the goods be injured or destroyed

while in his custody, if he takes no better care of his own goods,

of the like value and under the like circumstances, and they be

also spoiled or destroyed (c).' Mere neglect, in such a case, is not

gross neglect; since the latter is tantamount in the mischief it

produces to a breach of good faith, and it usually implies it; but

whether fraud does or does not, in point of fact, accompany gross

neglect in a depository, he is still responsible for it in law. Gross

neglect, as was observed by Ch. J. Parker (d), bears so near a re-

semblance to fraud, as to be equivalent to it in its effect upon con-

tracts. Gross neglect is the want of that care which every man
of common sense, under the circumstances, takes of his own pro-

perty (e).^

(a) Jones' Esmy on fhe Law of Bailments, 27, 1st edit., 1790. Bailments
have been reduced, by a late master hand, to three kinds: 1. Those in -which

the trust is for the benefit of the bailor, and which embrace deposits and man-
dates. 2. Those in which the trust is for the benefit of tlie bailee, as the
commodoinm^ or gratuitous loan for use. 3. Those in which the trust is for

the benefit of both parties, as pledges or pawns, and hiring and letting to

hire. Story's Comm. on Bailments, 3.

[h) Quia nulla Utititas ejus versatura pud quern deposifur, merito dolux prsestatnr

solus. Dig. 13, 6. 5. Foster v. The Essex Bank, \1 Mass. Rep. 479. Lafarge
V. Morgan, 11 Martin- s Louis. Rep. 462. Doorman v. Jenkins, 4 Neville &
Manning, 170. In this last case it was held, that what would amount to

gross negligence, was a question for a jury.

(<?) See Foster v. Essex Bank, infra, p. 563, n. d.

(rf) 17 Mass. Rep. 500.

(e) Jones'' Essay, 90—93. Lord Holt, in Coggs v. Bernard, 2 Lord Raym.
913. In the civil law, gross negligence was termed magna culpa, or lata

culpa, and it was in some cases deemed equivalent to fraud or deceit. It was
put by Pavilus for fraud, and by Ulpian, it was held to be plainly assimilated

^ This bailment is divisible into lour kirnls. 1st. Locafio Rei, the hiring
of a thing for use. 2nd. Locatio operis faciendi, the liiring for work and labor.

3rd. Locatio custodipc, the hiring of care and services to be pertbrmed or be-
stowed on the thing delivered. 4th. Locatio operis mercuim vehendarum, the
hiring of the carriage of goods from one place to another.

^ DeHaven v. Kensington Bank, 81 Pa. St., 95, First Nat. Bank v. Ocean
Nat. Bank, 60 N. Y. 278; Knowles v. Atlantic, &c., R. K. Co., 38 Me. 55;
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[
* 501 ]

* The maiu inquiry in this case is, what is the duty,

and what is the responsibility of the bailee. The gen-

eral measure of diligence requisite in every species of bailment

is regulated, in a greater or less degree, by the nature and qual-

ity of the thing bailed, and by the understanding and practice

of the city or country in which the parties resided or happened

to be. Diligence is a relative term; and it is evident that what

would amount to the requisite diligence at one time, in one situa-

tion, and under one set of circumstances, might not amount to it

in another (a). The deposit is to be kept with the ordinary care

applicable to the case under its circumstances, and the depositary

cannot make use of the thing deposited, without the consent of

the bailor expressly given, or reasonably implied (b).*

In BoniarCs case (c), the depositary had a chest, containing

plate and jewels deposited with him. The chest was locked, and

he was not informed of the contents. In the night his house

was broken open, and plundered, as well of the chest with its

contents, as of his own goods. An attempt was made to charge

the bailee; but there was no foundation for the charge, since the

bailee used ordinary diligence, and the lossw as by a burglary; and

it was accordingly held, that the bailee was not answerable. Such a

bailee, who receives goods to keep gratis^ is under the least respon-

to fraud. Magna neglifjeniin culpa est, magna culpa dolus est. Lata culpa plane

dolo comparabitur. Dig. 50, 16, 226. Ibid. 11, 6, 1,1. It was not under-
stood by the civilians to be absolutely fraud, but only the presumptive evi-

dence of fraud, when applied to cases of trust. In many other cases the pre-

sumption was not raised. It was not held to be such under the Cornelian
law, ne in haclege culpa lata pro dolo accipiiur. Dig. 48, 8, 7. Proculus would
not admit that lata culpa amounted to dolus; but Nerva and Celsus insisted

that it amounted to the same thing, in effect, when applied to bailment; for

though a person had not ordinary care, yet, if he bestowed less care than was
ordinary for him on a thing confided to his care, it was evidence of bad faith.

Dig. 16, 3, 32. Culpam tamen. dolo proximam contincri quis merito dicerit. Dig.

43, 26, 8, 3. Deceit (Dolus) is any subtle contrivance, by words or acts, with
a design to circumvent. Fraud imports damage or detriment.

(a) Batson v. Donovan, 4 Barmo. &. Aid. 21. /^iory^s Comvi. on Bailments,
9—12.

(6) Dig. 16, 3, 29. Pothier, Traiie de Depot, No. 34. Stonfs Comm.
67—70.

(r) Year Book, 8 Edw. II. Fitz. Abr. tit. Detinue, pi. 59, and cited by
Lord Holt, in 2 Lord Rayni. 914, and in Jones on Bailment, 28.

Spooner r. Mattoon, 40 Vt. 300; Griffith v. Zipperwick, 28 Ohio St. 388; Mc-
Kay r. Hamblin, 40 Miss. 472; Green v. Birchard, 27 Ind. 48:i; First Nat.
Bank v. Graham, 79 Pa. St. 106; Dunn v. Bruner, 13 La. An. 452; Gullege v.

Howard, 23 Ark. 61: Smith v. Firet Nat. Bank, 99 Mass. 605.
* Tompkins v. Saltmarsh, 14 Serg. & R. 275; Lancaster Co. Bank v. Smith,

62 Pa. St. 47.
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sibility of any species of trustee. If be keeps the goods as he keeps

his own, though he keeps his own negligently, he is not

answerable * for them; for the keeping them as he [
* 502

]

keeps his own is an argument of his honesty. "If" says

Lord Holt, "the bailee bo an idle, careless, drunken fellow, and

comes homo drunk, and leaves all his doors open, by reason

whereof the goods deposited are stolen, together with his own,

ho shall not bo charged, because it is the bailor's own folly to

trust such an idle fellow" (a).'' As he assumes the trust gratu-

itously, he is bound to good faith. He is only answerable for

fraud, or for that gross neglect which is evidence of fraud. In-

deed, if such a bailee had undertaken to keep the goods safely,

yet, as he hath nothing for keeping them, he would not be re-

sponsible for the loss of them by violence (b).^

{a) The civil law did not exact of the depositary any greater diligence
than that he was wont to bestow on his own property under the like cir-

cumstances; and tlie civil law has been followed, in this respect, by Biacton,
Holt, and Sir William Jones. Di{/. 10, 3, 32. Bracion, lib. 3,' 09, b. 2
Lord R(ii/m. 014. Jones on Bdilmoit, 90—93. It was considered, that there
was no just ground to infer bad (aith in such a case, li' the depositor knew
the general character, employment, and situation of the depositary, or was
presumed to know him, the rule of the civil law is a sound and just rule.

But if not, then it has been held, that the depositary is bound to bestow
ordinary care on the deposit, though he does not on his own goods; and that
such care is to be ascertained willioiU reference to ihechnraeter of the depositary.

The William, ^ Rob. Rep. 316. Sloriffi Comm. 43—48. This last position

has been ably and learnedly reasoned, but, in my judgment, without success;

for in such cases great stress is and ought to be laid upon the habits, employ-
ment, and character of the depositary, and they are to be taken into con-
sideration ; and the adjudged cases do not appear to warrant any other con-
clusion. In Sodowsky v. McFarland, 3 Dana's Ken. R. 205, it was held,

that a mere depositary or mandatory was liable only on account of loss from
his cufpnhle negligence.

ib) Lord Holt, inCoggs?'. Bernard, 2 Lord Raym. 915. Jones on Bailment,

34. Lord Holt followed the language of the civil law, and said that gross
negligence in the Ci\se of bailment was "looked upon as an evidence of fraud."
"Neglect is a deceit to the bailor; for when he intrusts the bailee, upon his

undertaking to be careful, he has put a fraud upon the bailor by being neg-
ligent." Sir Williams Jones expressed himself too strongly, as Mr. Justice
Story, in his Commentaries, has, I think, clearly shown, when he laid it

down as a rule of the common law, that gross negligence was equivalent to
^ Mytton V. Cock, 2Str. 1099; Joneson Bailmts., 122. See. however. First

National Bank r. Graham, 7!) Pa. St. 106, where Woodward. J., says the keep-
ing the thing in the same way he keeps his own is not really the test. Tom-
kins V. Saltmarsh, 14 Sergt. & R. 275; Smith r. First Nat. Bank. 99 Mass.
605; Gibliu r. Mc]Mullen\ L. R. 2 P. C. 339; Doorman v. Jenkins, 2 Act. &
E. 256, S. C. 4 Nev. .^ IMann. 170; Tracy v. Wood, 3 Mason, 132.

^ If he needlessly exposes the pro])erty so as to tempt men to steal, he will

be liable. Tracy r. Wood, 3 Mason, 132. For instances of sufficient care, see
Fulton r. Alexander. 21 Texas. 148; Montgomery v. Evans, 8 Ga. 178;
Berard r. Boagni, .30 La. An. 1125; Eddy o. Livingstone, 35 Mo. 487; Kirt-
laud V. Montgomery, 1 Swan. 452; Eldridge v. Hill, 97 U. S. 92.

46 VOL. II. KENT. 721
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[ * 563 ]
* The Roman law was the same as to the responsibil-

ity of a depositary. He was only answerable under that

law for fraud, and not for negligence. He was not answerable if

the thing had been stolen from him, even though it had been

carelessly kept. He who commits his goods to the care of a neg-

ligent friend, must impute the loss not to his friend, but to his

own want of prudence; or, as Bracton (a), who copied this rule

from the Institutes of Justinian (6), observed, he must set down
the loss to the account of his own folly.

Lork Coke (c), laid down a different doctrine on the subject

of the responsibility of a depositary. It was held in Southcote's

case, that where a person received goods to keep safely, and they

were stolen by one of his servants, he was responsible to the

bailor for the loss. The reason of the decision was, that there

was a special acceptance to keep safely, and the case afforded an

inference that the bailee had not used that ordinary care and dili-

gence which such a special acceptance required, and the goods

were stolen by one of his own servants. It is supposed by Sir

William Jones (d), that the case itself may be good law; but

the doctrine which Lord Coke deduced from it was not war-

ranted by fhe case, nor by reason, or the general principles of

law. Lord Coke said, there was no difference between a general

acceptance to keep, and a special acceptance to keep

[ *564 ] safely; and he * advised every one who received goods

to keep, to accept specially to keep as his own, and

then he would not be responsible for the loss by theft. But the

judges of the K. B., in Coggs v. Bernard (e), expressly overruled

every such deduction from Southcote's case; and they insisted

fraud. It may arise from mere thoughtlessness, or absence of mind, and
consist, in some cases, with honesty of intention; but, it is looked vpon os

evidence offraud, and it would retjuire strong and peculiar circumstances to

rebut that presumption. Latie culpie finis est, non intclligcre id, quod omnes
inielligunt. Dig. 50, 16. 223.

(a) Lib. 3, ch. 2, 99, b

(6) Inst. 3, 15, 3.

(c) Co. Litt. 89, a, b, 4 Co. 83.

{d) Jones on Bailment, 32, 33. The opinion of the C. B., in Kettle r.

Bromsall, Willes^ Rep. 118, goes in support of the point in judgment in

Southcote's case; but, in the case of Foster v. The Essex Bank, 17 JIa.%s. Rep.

479, the doctrine of that case is held to ])e exploded. In this last case there

was a special deposit of gold coin in a bank, and the cashier embezzled it,

with the other property belonging to the bank, but as there was no evidence

of gross negligence on the part of the bank, the banking corporation was
held not liable to the depositor.

(e) U. Raym. 909.
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that there was a material distinction between a general bailment

and a special acceptance to keep safely. Lord Holt was of the

opinion that Coke had improved upon Southcote^s case, by

drawing conclusions not warranted by it; and this has been shown

more fully, and with equal acuteness and learning, by Sir Wil-

liam Jones; and I would recommend what he says upon that case,

as a fine specimen of juridical criticism.

If the depositary bo an intelligent, sharp, careful man in re-

spect to his own affairs, and the thing intrusted to him be lost by

a slight neglect on his part,* the better opinion would seem to be,

that he then is responsible. Pothier (a), says, that this has

been a question with the civilians; and he is of opinion, the de-

positary would be liable in that case; for he was bound to that

same kind of diligence which he uses in his own affairs, and an

omission to bestow it was a breach of fidelity. But he admits

that it would not be a very suitable point for forensic discussion,

to examine into the character of the depositary; and that the in-

quiry into the comparative difference between the attention that

he bestows on his own affairs and on the interest of others, would

be a little difficult. An example is stated by Pothier (6), to

test the fidelity of the depositary. His house is on fire, and he

removes his own goods, and those of the bailor are burned; is" he

then responsible ? He certainly is, if he had time to remove

both. If he had not, Pothier then admits, that a breach of faith

cannot be imputed to him, for having saved his own effects in

preference to those of another entrusted to his keeping.

But if the goods intrusted to him were much *more val- [ * 5G5 ]

uable than his own, and as easily removable, then he

ought to rescue the deposited goods, and to look to them for an

average indemnity for the loss of his own.

There are several cases in which a naked depositary is answer-

able beyond the case of gross neglect. He is answerable, 1.

When he makes a special acceptance to keep the goods safely.

2. When he spontaneously and officiously proposes to keep the

goods of another. He is responsible in such a case for ordinary

neglect; for he may have prevented the owner from intrusting

the goods with a person of more approved vigilance. Both those

exceptions to the general rule on the subject are taken from the

{o) Confrat de Depot, No. 27.

(6) Coiitrat de Depot, No. 29.
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Digest (a), and stated by Pothier and Sir AVilliam Jones (6).

3. A third exception is, where the depositary is to receive a com
pensation for the deposit. It then becomes a hicrative contract,

and not a gratuitous deposit, and the depositary is held to ordi-

nary care, and answerable for ordinary neglect; and the same

conclusion follows, when the deposit is made for the special ac-

commodation of the depositary. A warehouse man, or deposi-

tary of goods for hire, being bound only for ordinary care, is not

liable for loss arising from accident, when he is not in default;

and ho is not in default when he exe/cises due and common dili-

gence (c).' But he is bound to see that the place in which the

articles deposited with him are kept, is fit and properly secured

for their reception and safety (d).^ In the case of goods

[
* 506 j bailed to be kept for hire, *if the hire be intended as a

compensation for house room, and not as a reward for

diligence and care, the bailee is only bound to take the same care

of the goods as of his own; and if they be stolen by his servants,

without gross negligence on his part, he is not liable. This was

80 ruled by Lord Kenyon, in Finucaiie v. Small (e).

"While on the examination of this contract of gratuitous bail-

(rt) Dig. IG, 3, 1, 35.

(ft) Pofhier, Conirat de Depot, No. 30, 31, 32. JoncH on Bailment, .37, .38. The
French Code Cioil, art. 1927, 1928. Code of Louisiana, art. 2908, 2909. Mr.
Justice Story, in his Commentaries, 58, 59. Ibid. 153, n. 4, questions the
equity of the rule oi the civil law, which exacts more than ordinary dili-

gence from a bailee, who became such by his spontaneous and officious offer.

He says it. is punishing a friend rather than a stranger, for an act of disin-

terested kindness.

(c) Garside v. The Proprietors of the Trent Navigation, 4 Term Rep. 581.

Cailitf r. Dan vers, Peake's X. P. 114. Thomas v. Bay, 4 Esp. K P. Rep. 262.

He is not responsible, if not chargeable with negligence, though the goods
be stolen or embezzled by his store-keeper or servant. Schmidt v. Blood, 9
WendelPs Rep. 268.

{d) Leek V. Maestaer, 1 Camph. Rep. 138. Clarke v. Earnshaw, 1 Goiv's

Rep. 30. See, also, to the same i>oint, 1 Bellas Com. 458.

{e) 1 E^p. N. P. Rep. 315. If ahorse be taken from a naked depositary
by authority of law, as on Ji. fa. against the owner, he is not res))onsible.

Sifielbury v. Scotsford, Vefr. Rep. 23. Edson v. Weston, 7 Cowcn's Rrp. 278.
' Warehouse-men are only bound to take commoti and reasonable care of

the goods entrusted to their charge. Vin{;ent r. Kathers, 31 Texas, 77;
Cowles r. Pointer, 26 ^li.ss. ; Titsworth v. Winnegar, 51 liarb. 148: Spangler
V. Eicholtz, 25 111. 297; Brown v. Hitchcock, 28 Vt. 452; Cass v. Boston &
Lowell li. Co., 14 Allen, 448. Nor are they liable where the goods are taken
by .superior force or destroyed by inevitable accident. Smith v. Frost, 51

Geo. 336; Yale v. Oliver, 21 La. An. 454; Abraham i\ Nunn, 42 .\la. 51. For
the recent American cases on inevitable accident, see Pollock on Torts, Ch.

4, sect. 8, pp. S9—99 (Text liook Series Ed.).
*• Dansey v. Kichardson, 25 Eug. L. & £q. 90; llalyard v. Dechelman, 29

Mo. 459.
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mont, and which in the civil law is termed depositiim, I have been

struck with the learning and sagacity of Sir William Jones. But

after studying Lord Holt's masterly view of the doctrine, and

especially the copious treatise of Tothier, the admiration which

was excited by the perusal of the English treatise has ceased to

be exclusive. Pothier's essay on that particular species of bail-

ment is undoubtedly superior in the extent, precision and per-

spicuity of its details, and in the aptitude of the examples by

which he explains and enforces his distinctions.

The person who has only a special property in, or a mere

naked possession of a personal chattel, may deposit it and hold

the bailee responsible (a). But the rightful owner may follow

his property into the hands of the bailee, or of a third person;

and, in a case of disputed claim upon goods in the hands of a

depositary, he must, for his own indem'nity, compel the claimants

to interplead (6). The possession of the depositary is, for many
purposes, deemed in law to be the possession of the depositor, for

the better security of his right, and the enlargement of his rem-

edies.'

The depositary is bound to restore the deposit, upon demand,

to the bailor, from whom he received it, unless another

*person appears to be the right owner. He is to de- [
* 567 ]

liver it in the state in which he received it, and with

the profits or increase which it has produced, and if he fails in

either of these respects, ho becomes responsible (c). He is

equally so, as we have already seen, if he has been wanting in

fidelity, or in that ordinary care applicable to his situation, char-

acter,^ and circumstances, which is evidence of it. It has been

made a question, whether the depositary could lawfully restore

the article deposited to one out of two or more joint owners, and

when the thing was incapable of partition. Sir William Jones (d)

refers to a casein 12 He7i. IV. 18, abridged in Bro. tit. Bailment^

(a) Armory v. Delamirie, 1 Str. Hep. 505. Rooth v. Wilson, 1 Barnw. &
Aid. 59.

(/>) Thorp?'. Burling;. 11 Johns. Hep. 285. Brownell v. Manchester,! Pick.

Rep. 23>. Taylor v. Plummer, ;j Maule & Sehv. 562. Rich v. Aldred, 6 Mod.
Rep. 21().

(c) Po/hier, Conirat de Mmidat, n. 58, 59. Prefa Usage, n. 31, 33, 73, 74,
Game r. Harvie, Yeh\ R. 50. Coggs v. Bernard, 2 Lord Raym. 920. Ciril

Code of LoniMana. art. 2919.

{d) Essai/ on linihnent. 39.
' Clark V. Malotiey, 3 Harriugt, 68; Waterman v. Robinson, 5 Mass. 303;

Giles V. Grover, G Bligh. 277.
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pi. 4, where it was held, that one joint owner could not alone

bring the action of detinue against the bailee; for if they were to

sue separately, the court could not know to which of them to de-

liver the chattel. The Roman law (a) states the case of a bail-

ment of a sum of money sealed up in a box, and one of the own-

ers comes to demand it. In that case, it is said, the depositary

may open the box, and take out his proportion only, and deliver

it. But if the thing deposited cannot be divided, then it is de-

clared, that the depositary may deliver the entire article to the

one that demands it, on taking security from him for that pro-

portion of the interest in the article which does not belong to

him, and if he refuses to give the security, the depositary is to

bring the article into court. This implies that it would not be

safe to deliver the thing to one alone; and the rule was correctly

laid down by Sir William' Jones. If the persons claiming as de-

positors have adverse interests, the deposit is to be delivered to

him who is adjudged to have the right; and it cannot be safely

delivered, until the adverse interests are settled. The claim

may be settled at law in the action of detinue, in which, by the

process of garnishment, the rival claimant is brought into the

suit. But a more convenient and extensive remedy is afFoxded

in equity, by a bill of interpleader, which may be ap-

[
* 568 ] plied to all cases in which conflicting claimants have *in-

terfered, and apprised him of their demand upon him

for their deposit (6). And in the case of a joint bailment the de-

posit cannot be safely restored by the bailee, unless all the pro-

prietors are ready to receive it, or one of them demands it with

the consent of the rest (c).^° The depositary has, perhaps,

(a) Dig. 16, 3, 1, 36, 37.

(b) Mr. Justice Story says, that where the parties claim in absolutely ad-

verse rights, not founded in any priority of title, or any common contract,

the bailee must defend himsell'as well as he may, for he cannot compel mere
strangers to interplead. Comm. on Bailments, p. 84—86, 2d edit. This, if it

be a rule in chancery, is a defect in the equity process and jurisdiction

greater than I had apprehended.
(c) May V. Harvey, 13 East's Rep. 197. The Code Napoleon says, that the

depositary must not give up the thing deposited, except to the order of him
who deposited it; and if he who made the deposit dies, and there be several

heirs, it must be yielded up to them each according to his share and portion;

and if the thing deposited cannot he divided, the heirs must agree among
themselves as to the receiving it. Art. 1937. 1939. The Civil Code of Louis-

iana has a<lopted the .same provisions, art. 2920, 2922; and both those codes

leave the inference to be drawn, that if the thing be indivisible, it cannot
^^ Brandon v. Scott, 40Eng. L. & Eq. 105; Harper v. Godsell. 18 Weekly

liep. 954.
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strictly speaking, no property, general or special, in the article

deposited (a). He has only the naked custody or possession, and

be cannot use, and much less dispose of the subjects without the

express or presumed permission of the depositor, and whether

the case will or will not wp,rrant the presumption of that permis-

sion will depend upon circumstances (b). But his right of pos-

session gives him a right of action, if his possession be unlawfully

disturbed, or the property injured (c)." If he sells the goods de-

posited for a particular purpose, in breach of his trust, the bona

fide purchaser, without notice, is not protected against the real

owner (d). The same reasonable care is requisite, in the case of

goods coming to one's possession by finding, as in the case of a

gratuitous deposit (e).'^

safe! J' be delivered to one of two or more claimants, without their joint

agreement or consent. See, also, Story's Comm. 87—90. as to the duty of the

depositary iu respect to delivery in cases of a joint bailment.

(a) Ston/s Comm. on Bailment, sec. 9;>.

(6) Dig. 16, 3, 2f). Pothier, Traitc de Depot, n. 34. French Code Civil, art.

1930. Code of Louisiana, art. 2911. Story's Comm. p. 67—69, 2d edit.

(c) Dig. 16 3, 17. 1 BetVs Comm. 257. Rooth v. Wilson, 1 Bnrnw. d- Aid.

59. Hartop v. Hoare, 3 Atk. Rep. 44. 1 Wits. Rep. 8. Lord Coke, in Isaac v.

Clarke, 2 Biilst. Rep. 311. Story's Comm. 67—74. Moore v. Robinson, 2
Barnw. ti' Adolph.Sll. ^ee infra, -p. 585. The general rule is, that actual

and lawful possession of personal property is sufficient to maintain trespass

or trover against all persons except the lawful owner. Fisher v. Cobb, 6
Vermont Rep. 622. Giles v. Grover, 6 Blig/i. R. 277. Sutton v. Buck, 2
Taunton R. 302. Creighton v. Seppings, 1 B. & Adolph. 241. Story's Comm.
sec. 93, 94, 2d edit. In Miller v. Adsit, 16 Wendell, 335, it was held after a
learued'discussion, that replevin would lie by a receiptor of goods taken ou
execution against a mere wrongdoer. See in Story on Baihnents, p. 93—99,

2d edit., an instructive digest of the law in the New England States, in re-

spect to the rights of the parties in the case of goods attached by public offi-

cers on mesne process for debts, and bailed to some third person to be ibrth-

coming upon demand, or in time to resi)ond to the judgment. Though the

bailee has no property whatever in the goods, and but a mere naked cus-

tody, yet the better opinion would seem to be that his possession is a suffi-

cient ground for a suit against a wrongdoer. It has been so decided in New
Hampshire, in Poole v. Symouds, 2 N. H. Rep. 289, and this is the principle

iu the case from Wendell.

{d) See supra, p. 325.

(e) Doct. & Stu. Dial. 2, ch. 38. Lord Coke, in Isaac v. Clarke, 2 BuM.
Rep. 312. Story's Comm. 61—66. Mr. Justice Story, in his Comm. on Bail-

ments, sec. 83, 2d edit., considers the case of goods or chattels placed on the

land of another by unavoidable casualty or necessity as an involuntary de-

posit, and that the owner of the articles, in a case free from negligence or

fault ou his part, may enter and takethemaway without being chargeable iu
" It would seem that in Massachusetts and New York the depositary

could not maintain an action against a person disturbing his possession.

Ludden v. Leavitt, 9 Mass. 104; Commonwealth v. Morse, 14 Mass. 217;
Barker?;. Miller, 6 Johns. 196: Norton v. People, 8 Cow. 137. But Thaver
V. Hutchinson, 13 Vt. 504; Fisher v. Cobb, 6 Vt. 624; Hyde v. Noble, 13 N.
H. 494, support the text, and see Story on Bailment, H, 133, 134.

i'-^ Smith V. Nashua & Lowell R., 7 Foster, 91; Foley v. Hill, 2 H. L. C. 28.
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II. Of mandatum. '

Mandate is when one undertakes, without recompense, to do

some act for another in respect to the thing bailed. In the case

of a deposit, says Mr. Justice Story (a), the principal object of

the parties is the custody of the thing, and the service and labour

accompanying the deposit are merely accessorial. In

[
* 569 ] the case of a mandate, the labour and * service are the

principal objects of the parties, and the thing is merely

accessorial."

If the mandatory undertakes to carry the article from one place

to another, he is responsible only for gross neglect, or a breach

of good faith. But if he undertakes to perform gratuitously

some work relating to it, then, in that case, Sir William Jones

maintains that the mandatary is bound to use a degree of dili-

gence and attention suitable to the undertaking, and adequate to

the performance of it (6). The doctrine declared in Shiells v.

Blackburne (c) is, that the mandatary's responsibility is not

greater in the latter case than in the former, unless his employ-

ment implies competent skill. Mr. Justice Story (cl) considers

that Sir William Jones has expressed himself inaccurately on this

point; and ho discusses the merits of the distinction with great

force and accurate research. It is admitted by Sir William Jones,

that a bailee of this species ought regularly to be answerable only

for a violation of good faith; but if he does undertake a business

which requires a degree of diligence and attention for its per-

formance, that diligence ought to be required of him, unless he

assumed the task at the pressing solicitation of the party inter-

ested, and without any pretentions to competency (e).^*

trespass. See snpra, p. 339, and also, the American Jurist, for January, 1839,
where the subject is learnedly examined.

(a) Story's Comm. 103.

(b) Jones on Bailments, 40, 93.

(c) 1 H. Blacks. Rev. 158. {d) Story's Comm. 125—1.38.

\e) See the opinion of Judge Porter, of Louisiana, reierred to in a suhse-
" Three things are necessary to create a mandate: 1st. Something must

exist which is the sul)jeet matter of the contract or some actor business to be
done. 2d. That the doing should be gratuitous. 3d. The parties should
voluntarily intend to enter into the contract. See Story on Bailments, ^ 144.

1* See Tomkins v. Saltmarsh, 14 Serg, & R. 275; Hvland r. Paul, 33 Barb.

241; Stanton v. Bell, 2 Hawks (N. C), 146; Tracy r. Wood, 3 Mason, 132;

Nelson v. Macintosh, 1 Stark, 237; Dartnall ?;. Howard, 4 Barn, & Cies. 345;

Jourdan v. Keed, 1 Clarke (Iowa), 135; Foster v. Essex liank, 17 Mass. 479;

Eddy V. Livingston, 35 Mo. 4H7; Steamboat New World r. King, 10 How.
(U. S. ) 475, which support Shields v. Blackburn. And see the subject

fully discussed. Story ou Bailments, H 174—182.
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A distinction exists between nonfeasance and misfeasance, that

is, between a total omission to do an act wLich one gratuitously

promises to do, and a culpable negligence in the execution of it.

It is conceded in the English, as well as by the Roman law, that

if a party makes a gratuitous engagement, and actually enters

•upon the execution of the business, and does it amiss, through

the want of due care, by which damage ensues to the

other party, an action will * lie for this misfeasance. [
* 570

]

But Sir William Jones contends, that by the English

law, as well as by the Roman law, an action will Ho fur damage

occasioned by the non- performance of a promise to become a

mandatary, though the promise be merely gratuitous. There

is no doubt that is the doctrine of the civil law; but it was

shown by the supreme court of New York, in Tliorne v.

Deas (a),^^ that Sir William Jones had mistaken some of the

ancient English cases on this point, and that the uniform

current of the decisions, from the time of Henry VII. to this day,

led to the conclusion, that a mandatary, or one who undertakes

to do an act for another without reward, is not answerable for

omitting to do the act, and is only responsible when he attempts

to do it, and does it amiss. In other words, he is responsible for

a misfeasance, but not for a nonfeasance, even though special

damages bo averred.

In the great case of Coggs v. Bernard, the defendant undertook

gratis to carry several hogsheads of brandy from one cellar and

deposit them in another; and he did it so negligently and im-

providently, that one of the casks was staved, and the brandy

lost. The K. B. held, that the defendant was answerable for the

damage, on the ground of his neglect and carelessness, though he

was not a common carrier, and though he was to have nothing

for his trouble. If the mischief had happened by any person

who had met the cart in the street, the bailee would not have

been chargeable; but the neglect or want of ordinary care in that

case was a breach of trust; and a breach of trust, undertaken

voluntarily, is a good ground of action. Lord Holt admitted,

that if the agreement had been executory, or to carry the brandy

quent page, under this head, in favour of the distinction made by Sir William
Jones.

(a) 4 Johns. Rep. 84. Elsee ?-. Gatward, 5 7Wm. Rep. 143, S. P.
'^ See alsoMcGee r. Ba.st, G J. J. Marsh. 455; Kutgers v. Lucet, 2 Johns.

Cas. 92.
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at a future time, the defendant would not have been bound to

carry it; but in the case before him, the defendant had

[ * 571 ] actually entered upon the execution of the trust and * hav-

ing done so, he was bound to use a degree of diligence

and attention adequate to the performance of his undertaking (a).

The case of Elsee v. Gaticards (by^ is a decision of the K. B.

to the same point. It was decided upon the doctrine of Coggs v.

Bernard, and of the ancient authorities referred to by the court

in that case. The court recognized the justness of the distinc-

tion, that if a" party undertakes to perforfn a work, and proceeds

to the employment, he makes himself liable for any misfeasance

on the course of that work. But if he undertakes without

consideration, and does not proceed on the work, no action

will lie against him for the nonfeasance, unless it be in

special cases, as in the case of a common carrier, porter, ferry-

man, farrier, or innkeeper, who are bound, from their situations

in life, to perform the work tendered to them, or the employment

assumed by them.

A bailee, who actc gratuitously, in a case in which neither his

situation nor employment necessarily implied any particular

knowledge or professional skill, is held to be responsible only

forbad faith or gross negligence (c). Thus where a general

merchant undertook, voluntarily, and without reward, and upon

request to enter a parcel of goods for another, together with a

parcel of his own of the same sort, at the custom-house, for ex-

portation, and he made an entry under a wrong denomination,

whereby both parcels were seized; it was held that he was not

liable for the loss, inasmuch as he took the same care of the

goods of his friend as of his own, and had not any reward for his

undertaking; and he was not of a profession or employment that

necessarily implied skill in what he undertook (d). The def-

(n) Receiviii|^a letter to deliver, or money to pay, or a note by a bank to

collect, and by negligence omitting to perform the trust, the mandatary,
though acting gratuitously, becomes responsible for damages resulting from his

negligence. The delivery and receipt of the letter, money or note, creates

a sufficient consideration to sui)port the contract, and is a part execution of

it. Durnford v. Patterson, 7 3fartin\s Louis. R. 460. Shillabeer v. Glyu, 2
3Iees. & Welsh. 145. Story on Bailment, p. 121—123, 2d edit.

(6) 5 Term Rep. 143.

(c) Doorman v. Jenkins, 2 Adolph. & Ellis, 256. Beardslee v. Richardson,

11 Wendell, 25. Ston/ on Bailment, sec. 174, 2d edit.

{d) Rheillsu Blackburne, 1 H. Blaeks. Rep. 158.
'8 Balfe V. West, 22 Eug. L. «& Eq. 506. Wilkinson v. Coverdale, 1 Esp.

75.
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endant in that case acted with good faith, and that was all that

could bo required.'^ The case would have been different, if a

ship broker, or a clerk in the cusjtom-house, had undertaken to

enter the goods, because their situation and employment

would necessarily imply * a competent degree of know- [
* 572 ]

ledge in making such entries. So, if a surgeon should

undertake gratis to attend a wounded person, and should treat

him improperly, he would be liable for improper treatment, be-

cause his profession implied skill in surgery. If, however, the

business to be transacted presupposes the exercise of a particular

kind of knowledge, and a person accepts the office of mandatary,

totally ignorant of the subject, then it has been said that he can-

not excuse himself on the ground that he discharged his trust

with fidelity and caro. A lawyer, who would undertake to per-

form the duties of a physician; a physician, who would become

an agent to cary on a suit at law; a bricklayer, who would pro-

pose to repair a ship, or a landsman to navigate a vessel, are cited

as examples to illustrate the distinction. But if the agent has the

qualifications necessary for the discharge of the ordinary duties

of the trust imposed, it is sufficient to exempt him from respon-

sibility for errors into which a man of ordinary prudence might

have fallen (a). It is a little difficult to reconcile the opinions on

this point of a gratuitous undertaking to do some business for

another; but the case of Shiells v. Blackburne contains the most

authoritative declaration of the law, in favor of the more

limited reponsibility of the bailee. There are, however, a

number of instances in which such a mandatary becomes liable

for want of due care and attention (5). Thus, it has been held

to be an act of negligence sufficient to render a gratuitous

{n) Porter, J., in Percy v. Millaudou, 20 Martinis Louis. Rep. 77. Mr,
Justice Porter dissents Irom the more severe doctrines of Pothier, in his

l\uite du Mandat. n. 48, on this point, and he is deemed by Mr. Justice
Story, to have combated with entire success the doctrine of Pothier.

{h) The best general test, says Mr. Justice Story, [Covim. on Bailment, 137,

2d edit.,) is to consider whether the mandatary has omitted that care which
bailees without hire or of common prudence, are accustomed to take of
property of that descri^jtion. The cases put by Sir William Jones and Lord
Stowell, Jones on Bailment, G2, the case of Rendsberg. 6 Bob. R. 142, 155, and
the case ofTracy iJ. Wood, decided before Mr. Justice Story himself, 3 Mason,
132, are striking illustrations of the nice and difficult line of distinction

between what is and what is not sufficient diligence in the bailee under
the circumstances.

^^ Foster v. Essex Bank, 17 Mass. 479; Tompkins v. Saltmarsh, 14 Sergt.

& Eawle, 275.
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bailee responsible, for him to have turned a horse, after dark,

into a dangerous pasture to which he was unaccustomed, and by

which means Xhe loss of the horse ensued (a). So, if a manda-

tary undertakes specially to do the work, he may, like a deposi-

tary, be answerable for casualties; and if he spontaneously and

oflSciously ofiFers to do the act, he may be responsible

[ * 573 ] beyond the case of gross negligence, and be. held * to

answer for slight neglect (b). There is reason, how-

ever, to believe, that this head of mandatum, in the Essay on

Bailment, was not examined with perfect accuracy, and especially

when the distinguished author undertook to prove froai the Eng-

lish law, what he certainly failed to show, that an action lay for

the nonfeasance in promising to do a thing gratuitously, and

omitting altogether to do it. The civil law did undoubtedly con-

tain such a principle; and Pothier, in his elaborate treatise on

the contract of mandatum (c), adopts the powerful reasoning and

very sound maxims of the civil law on the subject of the respon-

sibility of the mandatary (d). But the English law, as has been

abundantly shown from the cases already referred to, never car-

ried the liability of the mandatary to the same extent. He is

bound to account for the due performance of the trust he assumes

upon the principles already stated, and if the bailor sustains

damages by his fraud, or gross negligence, or misuser, he must

answer for the same (e). On the other hand, if the mandatary

bestows the requisite care and diligence, he is justly entitled to

indemnity against his necessary expenses and necessary incidental

contracts; and so if he sustains loss and injury in the execution

of the trust, and of which the service was the cause, the bailor

ought to indemnify him, upon principles of moral if not of legal

obligation (gr).'*

III. Of commodatum.

This is a bailment, or loan of an article for a certain time, to

(a) Booth r. Wilson, 1 liarnw. tO Aid. 59.

(h) .Touch on Bailment, 41, 48, 94. Vide supra, p. 565.

(c) Traite du Coudat de Mandal.

id) See Difj. 17, tit. 1, and Inst. 3, tit. 27, and Code. 4, tit. 35, on the con-
tract of Mandatum.

{e) Pothier, h. t. n. 61—fi6.

(<7) Pothier, Contrat de Mandat, No. 68—82. Story's Comm. 142—146, 2d
edit.

*** See riarter v. Blanchard, 64 Barb. 617; Pelletier r. Roumage, 2 Miller

La. 528.
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be used by the borrower without paying for the use.'" This loan

for use is to be distinguished from a loan for consumption, or the

mutuum of the Roman law. The latter was the loan of corn,

wine, oil and other things that might be valued by weight or

measure, and the property was transferred. The value only was

to be returned in property of the same kind, and the borrower

was to bear the loss of them, even if destroyed by inevitable acci-

dent (a). In the case of the commodum, or loan for use, as a

horse, carriage, or book, the same identical article or

thing is to be returned, *and in as good a plight as it [
* 574

]

was when it was first delivered, subject however to the

deterioration arising from the ordinary and reasonable use of the

loan, and which deterioration the lender is to bear (b). The

bo'rrower has no special property in the thing loaned, though his

possession is sufficient for him to protect it by an action of tres-

pass against a wrongdoer (c)."" The Roman and the English law

coincide in respect to the conclusions on this head. The bor-

rower cannot apply the thing borrowed to any other than the

very purpose for which it was borrowed (d)f nor permit any

other person to use the thing loaned, for such a gratuitous loan

is strictly a personal favour (e);" nor keep it beyond the time

limited (g); nor detain it as a pledge for any demand he may
otherwise have against the bailor (h). If the article perish, or

be lost or injured by theft, accident or casualties which could not

{a) Inst. 3, 15. Dig. 12, 1, 1, 2. hi. 44, 7, 1, 2. Pothier, rret a Usage,

n. 10. Story on BoUment, p. 193. 194, 2d edit.

(h) Dig. L-J, (5, 19 and 2X Pothier, PrH a Ufinge, n. 39. Siory\<i Comm. 185.
(e) Burton v. Hughes, 2 Bing. Rep. 173. Hard v. West, 7 Cowen's Rep.

752.

{(t) Dig. 47, 2. 40. Pothier, Traile du Prel n Usage, No. 20, 21, 22. Id. n.

58. 00. Lord Holt, in Coggs v. Bernard, 2 Ld. Raym. 915. Wheelock v.

Wheehvri^rht, 5 J/r?.s.>\ Rep. 104. Siorfn Comm. 161, 102, 2d edit.

{c) Bringloo r. iMorrice. 1 Mod. Rep. 210. Story's Comm. 161, 2d edit.

(<7) Story's Comm. p. 179.

{h) Code, 4.23. 4. Pothier, Prrt n Usage, n. 44.
'" There are four essentials to this bailment:
First. The tiling or article must be tent.

Sreojid. The leudini; nuist be gratuitous.
Third. It must be lent for use, which must be the prineipal object.
Fourth. It must be lent to be specifically returned to the lender at the ex-

piration of the bailment.
2" Hoyt V. Gelston, 13 Johns. 141; Thorp v. Burling, 11 Johns. 285; Booth

V. Terrell, 16 Ga. 25; Waterman r. Rolnnson. 5 ^L•lss. 303.
'' Kennedy v. Ashcraft, 4 Bush. 5,30; IVLartiu v. Cnthbertson, 64 N. C. 328;

Cnllen r. Lord, 39 Iowa. 302; Stewart v. Davis, 31 Ark. 318.
" Scrautou v. Baxter, 4 Sandf 5.
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be foreseen and guarded against, or by the wear and tear of the

article in the reasonable use of it, without any blame or neglect

imputable to the borrower, the owner must abide the loss (a).

The owner cannot require greater care on the part of the bor-

rower, than he had a right to presume the borrower was capable

of bestowing. If a spirited horse be lent to a raw youth, and the

owner knew him to be such, the circumspection of an experienced

rider cannot be required; and what would be neglect in the one,

would not be so in the other (b).

Pothier says, that the borrower is bound to bestow upon the

preservation of the thing borrowed, not merely ordin-

[ * 575 ] nary, *but the greatest care ; and that he is responsible,

not merely for slight, but for the slightest neglect.''^ This

was the doctrine of the civil law. And so the law was also declared

by Lord Holt, in Coggs v. Bernard ; and the reason is, that this is a

loan made gratuitously for the sole benefit of the borrower (c).

What is due diligence or neglect, will depend upon the circum-

stances of the particular case, and the nature of the article

loaned, and the character and employment of the borrower. He
is not liable for the loss of the thing from the wrongful act of

a third person, which he could not foresee or prevent, nor from

external and irresistible violence; as if he hires a horse for a

journey, and he be robbed of the horse, without any neglect or

imprudence on his part (d). If, however, his house should be

destroyed by fire, and he saved his own goods, and was not able

to save the articles borrowed, without abandoning his own goods;

in that case he must pay for tlje loss, because he had less care of

(a) Inst 3, 15, 2. Dig. 13, 6, 20. Id. 44, 7, 1, 4. Pothier, Prctn Usage,

n. 39, 53. BelVs Coin. vol. i. p. 255. Noy''s Maxims, 91, ch. 43. Janes on
Bailment, 49, 50, If the thing be not returned on a loan to use, the burden
of proof naturally and justly lies with the borrower to account satisfactorily

for the loss, or pj^y the value. Pothier, Traite du Prvt n Usage, No, 40. Jbid.

des Oblig. No. 620. If the article, a slave for instance, perish through neglect
or imprudent conduct, the borrower must pay the value. Nibbett v. White,
7 Lonis. Rep. 253.

{b) Jones on Bailment, 49, 50. Pothier, Traite du Prrt a Usage, No. 49.

(c) Dig. 44, 7, 1, 4. Pothier, Traite du Pret a Usage, No. 48—56. 2 Lord
Raym. 9i5. Story^s (omm. 164, 2d edition. See, also, Lord Stair''s Institutes

of the Scottish law, 1 Inst. b. 1, 11, 9, and which, as Mr. Justice Story ob-
serves, includes tlie substance of the rules concerning the degrees of diligence

due from the bailee.

(d) Dig. 13, 6, 19. Pothier, Traite du Pret a Usage, No. 38, 55, 56.
" Bennett r. O'Brien, 37 111. 250; Hagebush v. Ragland, 78 111. 40; Car-

penter w. Branch, 13 Vt. 161; Fortune v. Harris, 6 Jones, 532; Scranton c.

Baxter, 4 Sandf. 5; Green v. Hollingsworth, 5 Dana, 173.
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the article borrowed than of his own property, and gave the pre-

ference to his own (a). Bat if his own goods were more vahiable

than the articles borrowed, and both could not be saved, was the

borrower bound in that case to prefer the less valuable article

borrowed? Pothier admits this to be a question of some diffi-

culty; but he concludes, that the borrower must answer for the

loss, because he was not limited to bestow only the same care of

the borrowed article as of his own; he was bound to bestow the

exactest diligence in the preservation of it, and nothing will ex-

cuse him but vis major, or inevitable accident (6). The

borrower is also responsible * for the loss of the article [
* 576 ]

even by vis major, when the accident has been owing to

his own imprudence; as if he borrows a horse to ride, and he

quits the ordinary and safe road, or goes at a dangerous hoar of

the night, and is beset by robbers and loses the horse, he is

liable (c). He is liable, also, for inevitable accident, if he had

bon'owed a horse of his friend in order to save his own, and con-

cealed from his friend that he had one of his own equally proper

for the occasion; as if a person borrowed of his friend a cavalry

horse, to use in a battle, and concealed from him that he had one

of his own, and the borrowed horse should be killed, he must pay

for it, for this was a deceit practiced upon the lender; and noth-

ing would exempt him from this responsibility but the fact that

he had previously disclosed to his friend the truth of the case,

and his disinclination to hazard his own horse (d). The borrower

is also responsible for loss by inevitable accident, if he has de-

tained the article borrowed beyond the time he ought to have re-

turned it; for the loss is then to be presumed to have arisen from

{a) Pothier. Trniie du Pret a Usage, No. 56. This is the rule adopted in

the Code Napoleon, art. 1882.

(ft) I hid. No. 56. Mr. Justice Story {Stonfs Comm. 169—-175,") questions
the solidity of Pothier's conclusion in this case, though it be backed by the
positive text of the civil law. The reasoning in Pothier is rather refined and
artificial, and the plain common sen.se and justice of the case, and the
moral feelings and instincts which arise out of it, would dictate, that the
most valuable articles be first snatched from the flames, when a choice was
presented. If, however, the difference in value between his own article and
the one borrowed be not broadly and distinctly marked, it is safest and most
l)olitic to adhere to the rule of the civilians, (and which is adopted in the
Code Napoleon, art. 188*2, and Code of Loiiisiiana, art. 2817,) in order to guard
against the neglects and temptations which self interest might suggest.

(c) Pothier, Trniie du Pret a Usage. No. 57.

(d) Pothier, Ibid. No. 59.
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his breach of duty (a). If, in the mean time, the lender has been

put to expense from the want of the article borrowed, there are

opinions that the borrower is bound to indemnify him for such

expenses. But if the borrower was not in default in retaining

the article, the better reason and equal authority would exempt

him from that responsibility (6).^*

The ordinary expenses attendant on the thing loaned gratui-

tously, are borne by the borrower; but if the expenses

[*577] *were extraordinary, and arose from the inherent in-

firmity of the thing, or were requisite for its preserva-

tion, without any neglect on the part of the borrower, the lender

must bear them, and the borrower has a lien on the article for

his reimbursement of such extraordinary expenses (c).

I have taken these explanations of the degrees of responsi-

bility, in the case of a borrower for use without reward, prin-

cipally from Potbier. In Coggsv. Bernard (d). Lord Ch. J. Holt

lays down, the same rules precisely; and he took them from Brac-

ton, who borrowed them from the civil law, the great fountain

from whence all the valuable principles on the subject of these

various kinds of bailments have been extracted. It was reserved,

however, for Pothier to methodize, vindicate, and illustrate those

principles by a clearness of analysis, and of illustrations which is

admirable; and to shed light and lustre, by means of his chaste

style and elegant taste, upon this branch of the science of juris-

prudence.

IV. Of pledging

This is a bailment or delivery of goods by a debtor to his

creditor, to be kept till the debt be discharged; or, to use the

more comprehensive definition of Mr. Justice Story (e)," it is a

bailment of personal property, as seclirity for some debt or en

(n) Ihid. No. 60. Jonen on Bailment, 70. French Code Civil, art. 1881.

Code of Louisiana, art. 2870.

{h) Ibid. No. 55. Story' a Comm. 179,

(c) Dig. 13, 6, 18, 2. Pothier, Traite du Prct a Usage, No. 81, 82, 83. Story'n

Comm. p. 179, 18G, 187, 2d edition.

(rf) 2 Ld. Raym. 909.

(e) Story's Comm. 197.

"All such losses as human prudence cannot "by extraordinary diligence

guard aj^ainst, may be cla.ssed as casualities. See Watkins r. I\ol)erts, 28
Ind. 1()7. As to liability for not returning, see Clapp v. Nelson, 12 Texas,

373; Cullen v. Lord, 39 Iowa, 302; Murtiu v. Cuthbertsou, G4 K. C. 328;
Booth V. Terrell. !(> Ga. 25.
" Story ou Bailment, g 286, 9tb ed.
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gagement. All kinds of perHonal property that are vested and

tangible, and also negotiable paper, may be the subject of pledge.;

and choses in action, resting on written contract, may be assigned

in pledge (a).^® A pawn or pledge is the pignori acceptum of

the civil law; and, according to that law, the possession of the

pledge (pignus) passed to the creditor; but the posses

sion of the thing hypothecated *{hypotheca) did Dot (6). [
*578

]

The pawnee is bound to take ordinary care, and is an-

swerable only for ordinary neglect ; for the bailment is beneficial

to both the debtor and creditor. This is the rule of civil law, and

of continental Europe, as well as the rule of the English law (c).

The pawnee is secured in the payment of his debt; and the

pawnor is enabled thereby to procure credit. Lord Holt, in

Coggs V. Bernard, gives a clear and excellent summary of the

English law on this species of bailment. The pawnee, upon de-

fa) M'Lean v. Walker, 10 Johns. Rep. 471. Roberts v. Wyatt. 2 Tnunf. Rep.
268. Jarvis v. Rogers. 13 Mass. Rep. 105. Story's Couwi'. 198, 199, 2(1 edi-

tion. 2 BelVs Comm. 23. The assignment of shares in joint stock companies,
such as banks and railroad corporations, by way of pledge or security for

monies loaned or advances made, is usually effected by delivery of the cer-

tificate of the company for the shares given to the borrower, with a power of
attorney to the lender to make the actual transfer on the books of the com-
pany. The actual transfer is frequently postponed or omitted, but the tran.s-

fer, or at least notice to the company of the right, is deemed requisite to the
complete efficacy of the security, otherwise a transfer of the shares by the
borrower on the books of the company to a bona fide purchaser, &c., if per-
mitted, might embarrass, if it did not destroy the security, inasmuch as the
original shareholder would appear on the books to be the reputed and true
owner. In England, the actual transfer, or in lieu of it, formal notice to the
company by the lender, of the assignment of the shares to him in pledge, i«

deemed requisite under their bankrupt laws, in order to divest the reputed
ownership in the debtor, as against his assignees in bankruptcy, in case he
should become bankrupt before any actual transfer wa.s made. This point
is well considered and discussed in the Latv Magazine, London, May. 1838,
art. 8, and the numerous recent authorities in support of the notice aVe there
referred to.

ib) Dig. 13. 7, 9, 2. Inst. 4, 6, 7. See further, infra, vol. 4, p. 138, on
the distinction between a pledge and a mortgage of goods.

(c) Dig. 13, 6, 5, 2. Ibid. 13, 7, 14. Heinnec. Fand. 13, 6, sec. 117, 118,
tome v. 271. Pothier, Traitc du Contrat de Nantissement, No. 32, 33, 34. Brac-
ton, 99, b. Lord Holt, in Coggs v. Bernard, 2 Ld. Baym. 916. Story's Comm.
223. 1 BelVs Comm. 453.

'^ Bowman ?•. Wood, 15 Mass. 534; Stearns v. Marsh, 4 Denio, 227; Apple-
ton r. Donaldson, 3 Pa. St. .381; Jerome r. McCarter, 94 U. S. Supr. 734;
Conyngham's App. , 57 Pa. St. 474: Hanna v. Holton, 78 Pa. St. 334; Mark-
ham r. .Jaudon, 41 N. Y. 235; White Mountain R. R. Co. v. Bay State Iron
Co., 50 N. H. 57; Strong v. Nat. Bank As.son., 45 N. Y. 718. The taking of
a marine or a life insurance policy. Latham v.. Chartered Bank of India.
L. R. 17 Eq. 205; Bruce v. Garden, L. R. 5 Ch. 32; Soule v. Union Bank, 45
Barb. 111.

47 VOL. ir. KENT, 737
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livery, has a special property in the goods pawned r" and if they

be such as to be injured by use, as clothes or linen, for instance,

then the pawnee cannot use them. But if they bo such as not to

be the worse for" use, as jewels, ear-rings, or bracelets, pawned to

a lady, she to whom they are pawned may use them, though the

use is at her peril, because she is at no charge in keeping the

pawn (a). She will be responsible in every event for the loss or

damage which may happen while she is using the jewels. If the

pawn be of such a nature as to be a charge upon the pawnee, as

a horse or cow, he may, in that case, use the pawn in a reason-

able manner. He may ride the horse moderately, and milk the

cow regularly, as if he were the owner; and if he derives any

profit from the pledge, he must apply those profits towards his

debt (b). The common law requires the pawnee, or pledgee, to

account for all the income, increase, profits and advantages de-

rived by him from the pledge, in all cases where such an account

is within the scope of the engagement, after deducting

[*579 ] *hi8 necessary charges and expenses (c). It is reason-

able that these charges and expenses should be deducted

from the profits of the pledge; and even extraordinary expenses,

necessarily incurred by the pawnee for the preservation of the

pledge, and without his default, ought to be borne by the

pledger; and Pothier (d) considers this obligation to be implied

in the contract of bailment, and it is the rule in the French and

Louisianian codes (e).

In general, the law requires nothing extraordinary of the paw-

nee, but only that he shall take ordinary care of the goods; and

if they should then happen to be lost, he may, notwithstanding,

resort to the pawnor for his debt If, however, he refuses to de-

liver the pawn on- tender of the debt, his special property then

ceases, and he becomes a wrongdoer, and will be answerable, at

[a) This is so said by Lord Holt, in Coggs v. Bernard, 2 Ld. Rnym. 917, and
repeated by Sir William Jones; but Mr. Justice Story, in his Cojnmentarics,

p. 221, 222, doubts the right of the pawnee to use the jewels.

(6) Mores v. Coilhara, Oivea'a Rep. 123. Pothier, 'IVaite du Ccnttrnl de Nan-
iissemeni, No. 23, 35, 36. avil Code of Louisiana, art. 2919, 3135. Thomp-
son V. Patrick, 4 iVatts, 414.

{c) Story's Comm. 232.
(d) Pothier, Traiie du Contrnt de Nantissement, No. 61.

(e) Code Civil of France, art. 2080. Code of Louisiana, art 3139.
'^ Whitaker v. Sumner. 20 Pick. 399; Garlick v. James, 12 ,Tohns. 146.
^ Lawrence v. Maxwell, 53 N. Y. 19; Androscoggin H. H. Co. r. Auburn

Bank, 4H Me. 335; McDaniels r. Flower Brook Man. Co., 22 Vt. 274; Heath
». Silverthoru, «<fec., 39 Wis. 147.
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all events, for any loss or damage which may afterwards happen

to the pawn (a). It is likewise admitted that the pawnee may

assign over the pawn, and the assignee would take it under all

the responsibility of the original pawnee (b).^

If the pawn be lost by casualty, or unavoidable accident, or Dy

superior force, or perishes from intrinsic defect or infirmity, the

pawnee is not answerable, if the loss from such causes be duly

made to appear, and no act was done, or omitted to be done, in-

consistent with the pawnee's duty; for he was only bound to be-

stow ordinary care and diligence (c). If the pawn be stolen, it

would be presumptive evidence that the pawnee had not used

ordinary care, and he ought to show, by the circumstances, that

he was in no default. Sir William Jones (d) enters into

a critical examination of the cases, to prove that * the [ * 580]

pawnee is responsible, if the pawn be stolen or taken

from him clandestinely, and not if it be robbed or taken from him

by violence. The ground he takes is, that the loss of the pawn

by theft is evidence of ordinary neglect; and he vindicates his

principle against a contrary doctrine of Lord Coke, with great

acuteness and learning. Lord Coke held (e), that if the goods

were delivered to one in pledge, and they were stolen, he should

not be answerable for them; for he only undertook to keep them

as his own." The opinion of Lord Holt would rather seem to

agree with that of Coke, as he refers to him on this point without

objection; and he says that if the pawnee uses true diligence, and

the pawn be lost, he is not responsible. Bracton uses the same

language. If the pawnee bestows an exact diligence, and the

pawn be lost by chance, he is not responsible for the loss (g).

Bracton took all his principles from the Roman law; and Pothier

has written a particular treatise upon this identical species of con-

tract (h). He discusses the question, what degree of care a paw-

{n) 2 Lord li(f}jm. 9^6, 917.

[h] Mores »J. Conham, Owen^s Rep. 123. Kemp r-. Westbrook, 1 Vesey, 178.

Ratcliff r. Vance, 2 Const. Rep. S. C. 239. Whitaker v. Sumner, 20 Pick. R.

899. Story on Bailments, see. 322, 2cl edit.

(c) Code, 4, 24, 5. Pothier, Traite du Cont.rai de Nantissementy No. 3L Story^s

Comm. 230.

(^0 ^''sSffV on Bailment, 33, 59, 69, 60, 63.

(p) Co. Lift. 89, a. 4 Co. 83, b.

if/) Bracton, 99, b.

{h) Pothier, TVaite du Contrai de Nantissement.
^ Ashton's App., 73 Pa. 153; Shelton v. French, 33 C!onn. 489; Belden v.

Perkins, 78 111. 449; Whitney v. Peay, 24 Ark. 22; Warner v. Martin, 11 How.
209.
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nee is bound to bestow upon the pawn; and as it is a contract

made for the reciprocal benefit of the contracting parties, the

creditor is bound to bestow upon the preservation of the pledge

ordinary care. He is bound, according to the civil law, to bestow

that care which a careful man bestows upon his own property.

He is not bound to bestow the exactest diligence, as in the case

of a loan to use, which is beneficial to the bailee only, nor is he

responsible for the smallest neglect. He is responsible for light,

but not the lightest neglect, de levi culpa, and not de levissima

culpa (a).

The rule would appear to be, that the pawnee was neither abso-

lutely liable, nor absolutely excusable, if the pledge be stolen.

It would depend upon circumstances, whether he was or

[
* 581 ] was not liable. A theft may happen without even *a slight

neglect on the part of the possessor of the chattel; and I

think it would be going quite far enough, to hold that such a loss

is prima facie evidence of neglect, and that it lays with the pawnee

to destroy the presumption. It is not sufiicieUt, says Pothier,

that the pawnee allege that the pledge is lost. He must show

how it was lost, and that it was not in his power to prevent it.

This was also the decision of the civil law {b).^^

In the case of Coi^telyou v. Lansing (c), it was shown, by a

careful examination of the old authorities, to have been the

ancient and settled English law, that delivery was essential to a

pledge, and that the general property did not pass, as in the

case of a mortgage; but remained with the pawnor. The pledge

of movables without delivery is void, as against subsequent bona

fide purchasers, and generally as against creditors (d). The

Roman law allowed the creditor, after delivery of the pledge, to

return it to the debtor on the footing of location: but Voet and

Bell very properly condemn the Boman rule, as leading to fraud

(a) Ibid. No. 32, 36.

(h) Pothier, Traiie ilu Confrat de Nanthsement, No. 31. Mr. Justice Story

[Comm. 224—229,) has very fully and ably vindicated the doctrine of Lord
Coke against thatof Sir William Jones; and he has satisfactorily proved, that

theft per tse establishes neither responsibility nor irresponsibility in the

bailee.

(r) Cfrines' Cases in Error, 200.

(d) 2 BeirA Com. 25, fith edit. Story's Com. 201, 202, 2d edit.
"> Maury r. Coyle, 34 Md. 235; Petty v. Overall, 42 Ala. 145; Third Na-

tional Bank v. Boyd, 44 Md. 47; Scott v. Crews. 2 S. C. 522. The good.s

may be followed into the hands of a third party if stolen. U. S. Express Co.

r. Meints, 72 III. 293.
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and the insecurity of property (a). At common law, if the

pledge was not redeemed by the stipulated time, it did not then

become the absolute property of the pawnee, but he was obliged

to have recourse to process of law to sell the pledge; and until

that was done, the pawnor was entitl^ed to redeem (6). If the

pledge was for an indefinite time, the creditor might, at any

time, call upon the debtor to redeem by the same process of de-

mand. Where no time was limited for the redemption,

the pawnor had his *own lifetime to redeem, unless the [
* 582

]

creditor, in the meantime, called upon him to redeem;

and if he died without such call, the right to redeem descended

to his personal representatives (c). The law now is that after

tl^e debt is .due, the pawnee may not only proceed personally

against the pawner for his debt without selling the pawn, for it is

only a collateral security (d), but he has the election of two

remedies upon the pledge itself. He may tile a bill in chancery,

and have a judicial sale under a regular decree of foreclosure;

and this has frequently been done in the case of stock, bonds,

plate and other chattels, pledged for the payment of the debt (e).

But the pawnee is not bound to wait for a sale under a decree of

foreclosure, as he is in the case of a mortgage of land; (though

Lord Chancellor Harcourt once held otherwise;) and he may sell

without judicial process, upon giving reasonable notice to the

debtor to redeem. This was so settled in the cases of Tucker v.

Wilson (g), and of Lockivood v. Eiver (h). The notice to the

party in such cases is, however, indispensable. This was conced-

ed in Tucker v. Wilson, and it has been since so ruled in this

[a] Dig. 20, 1, 37. Voet, Com. ad. Pand. 20, 1, 12. 2 BeWn Com. 22. The
pled<j;e may, however, as it would seem, be delivered back to the owner in a
new character, as a special bailee or agent, and the pledgee will still be en-
titled to the pledge, even as again.st third persons. Macomber u. Parker, 14
Pick. R. 497. Story on Bailment. 203, 2d edit.

(b) Glanville, lib. 10, eh. 6. Cortelyou v. Lansing, 2 Caines' Cases in Enor,
204, 205.

{(') Cortelyou v. Lansing, nh. sup. Ratcliffe v. Davis, 1 Bulst Rep. 29.

Vefc. Rep. 178. Cro. J. 244, S. C. Demandray v. Metcalf, Prec. in Chan. 420.
Venderzee r. Willis, 3 Bro. 21. The pledger by the Roman law, might also
insist upon a compulsory sale by the creditor. Pothier, Pand. 20, 5, 16.

This is also the law in Louisiana, Williams v. Schooner St. Stephens, 14 3far-
/m'.s' R. 24.

{d) South Sea Company v. Duncomb, Sir. 919. Elder v. Rouse, 15 Wendell,
218. S/on/ on Bailment, p. 211, 2d edit.

(f) Demandray v. Metcalf, Pree. in Chan. 419. GilbcrVs Eg. Rep. 104.
Kemp. t'. Westbrook, 1 Ves., 278. Vanderzee v. Willis, 3 Bro. 21.

[g] 1 P. Wms. Rep. 261. 1 Bro. P. C. 494.

(h) 2 Atk. Rep. 303.
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country (a). ^^ The old rule existing in the time of Glanvilie, and

which is now the rule on the continent of Europe and in Scot-

land, required a judicial sentence to warrant the sale (6). The
Code Napoleon (c) has retained the same check, and requires a

judicial order for the sale; and the Code of Louisiana (d)

[*583] has *followed the same regulation. The civil law al-

lowed the pawnee to sell, in case of default of payment,

and after due notice on his own authority; but if there was no

special agreement, it required a two years' notice to the debtor,

by an order of Justinian (e). The English and American law,

with the exception of Louisiana, agree in the prompt and easy

remedy which they place in the hands of the creditor, when the

pawn is not under the control of a special agreement; and th^e

is not any distinction as to the right to sell between the case of a

pledge, and of a mortgage of chattels (gr). But the creditor will

be held at his peril to deal fairly and justly with the pledge,

both as to the time of the notice, and the manner of the sale.

The law, especially in the equity courts, is vigilant and jealous

in its circumspection of the conduct of trustees (h).

By the lex commissoria at Rome, the debtor and creditor might

agree, that if the debtor did not pay at the day, the pledge

should become the absolute property of the creditor. But a

law of Constantine abolished this power, as unjust and oppres-

sive, and having a growing asperity in practice (^). Every agree-

ment preventing the right of redemption, in mortgages of chattels,

(a) De Lisle r. Priestman, 1 Broivn^ft Penn. Rep. 176.

(6) GInnville, lib. 10. ch, 6, 8. Ruber's Prxlec. tome iii. 1072, sec. 6. Pe-

rezins in Cod., tome ii. p. 63, sec. 8. Domat, vol. i. p. 362. sec, 9, 10. Ersk.

Inst vol. ii. p. 455. Pothier, Traite du Contrat de Nantissement, No. 24, 2
BeWs Com. 22, 5th edit.

(c) Art. 2078.

(d) Art. 3132.

{e) Code, 8, 34, 3, 1. See, also, Dig. 13, 7, 4. Pothier, Pand. 20, 4, n.

18, 19.

(g) Hart v. Ten Eyck, 2 Johnson's Ch. R. 62, 100. Patchin v. Pierce, 12

Wendell, 61.

(A) Cortelvou v. Lansing, 2 Gaines Gases' in Error, 200. Hart v. Ten Eyck,
2 Johns. UuRep. 62. See, also, infra, vol. 4, p. 139, S. P.

(/) Code, 8, 35, 3. Huh. tome iii. 1038, sec. 17. 1 Domat, 362, sec. 11.

Pothier, de Nantissement, n. 18.
^' He may file a bill in equity against the pawnor for a foreclosure and

sale; or be may proceed to sell ex mero moter upon giving due notice. Davis
r. Funk, 39 Pa. St. 243; Conyngbam's App., 57 Pa. St. 474; Ogden j>. Lath-

rop, 65 N. Y. 158; Stevens v. Hurlbut Bank, 31 Conn. 146; Kobinson v.

Hurley, 11 Iowa, 410. Tbe sale should be by public auction. Dykers v.

Allen, 7 Hill. 497; Stevens v. Hurlbut Bank, ubi supra; Kankin v. McCul-
lough, 12 Barb. 103.

742



Lee. XL.] OP PERSONAL PROPERTY. * 5S4

as of lands, would, no doubt, be equally condemned in the Eng-

lish law (a).

The pledge covers not only the debt, but the interest upon it,

and all necessary expenses that may have attended the possession

of the pledge; and the lien may, by agreement, be created to ex-

tend to cover subsequent advances. This has been considered to

be the law in respect to mortgages and judgments (6); but the

power is subject to some qualification, as respects the rights of

third persons. Lord Chancellor Cowper gave validity and

operation to such a * mortgage, as against a subsequent [
* 584

]

mortgagee, who had notice of the agreement appearing

on the face of the first mortgage (c); and in Connecticut it has

been justly held, that the mortgage must contain within itself

reasonable notice of the incumbrances, by stating the nature of

those thereafter to arise, and the manner in which they were to

be created; so that collusion and fraud may be avoided, and the

extent of the incumbrances ascertained, by the exercise of ordi -

nary discretion and diligence (d). Though there be no express

agreement that a pledge for a debt shall be held as a security for

future loans, yet if circumstances warrant the presumption that

a further loan was made upon the credit of the pledge, a court

of equity will not suffer the debtor to redeem the pledge without

payment of the further loan (e). If, however, there be no rea-

sonable ground for such a presumption, the better opinion is,

that the pawnee will not be allowed to retain the pledge for any

other debt than that for which it was made (g).

In Jarvis v. Rogers (h), this question was extensively discuss-

ed, and the weight of opinion would seem to have been, that the

(a) Cortelyou v. Lansing, 2 Caines' Cases in Error, 200. Garlick v. James.
12 Johnson's R. 140.

(b) United States v. Hooe, 3 Cranch's Rep. 73. Shirras r. Caij^ & Mitchell,

7 Ibid. 34. Hendricks v. Robinson, 2 Johns. Ch. Rep. 309. Livingston r.

M'Inlay, 17 Johns. Rep. 165. Lyle v. Ducomb, 5 Binneifs Rep. 585. See
infra, vol. iv. p. 175.

(c) Gordon v. Graham, 7 Viner's Rep. 52, E. pi. 3.

(rf) Pettibone v. Griswold, 4 Conn. Rep. 158. Stoughton v. Pasco, 5 Ibid.

442. Crane v. Deming, 7 Ibid. 387.

(e) Demandry v. Metcalf, Free, in Chan. 419. 2 Vern. Rep. 691. Gilliat

V. Lynch, 2 Leigh's Rep. 493.

{()) Ex parte Ockenden, 1 Atk. Rep. 236. Jones v. Smith, 2 Vesey, jr.,

372. Vanderzee /;. Willis, 3 Bro. 21. But see Adams v. Claxton, 6 Vesey,

226, where the authority of the two last cases is somewhat disturbed. Jar-
vis V. Rogers, 15 Mass. R. 389, 397, 414. Story on Bailments, 205, 2d edit.

(70 i 5 Mass. Rep. 389.
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pawuee could not retain the pledge, independent of a special

agreement, for any other debt than that for which the chattel was

apecifically given; and that good faith would require the restora-

tion of it, without deduction on account of any cross demand.

This I think to be the better opinion. It was, however, stated, in

that case, that by the civil law the pawnee might retain the pledge,

not only for the sum for which the pledge was taken,

[ * 585] but for the general * balance of accounts, unless theie

were circumstances to show that the parties did not so

intend (a). If the pawnor has only a limited interest in the arti

cles pawned, the pawnee cannot hold them against the person en-

titled in remainder after the particular interest has expired (b);

and if a factor pledges the goods of his principal, the pawnee can-

not detain them, not even to the extent of the loan (c). And if

there be various claims upon the fund after the pledge has been

duly sold, the party who was in possession of the pledge is to be

first satisfied his debt (d).^^

As every bailee is in the lawful possession of the subject of the

bailment, and may justly be considered, notwithstanding all the

nice criticism to the contrary, as having a special or qualified

property in it for the protection of that possession; and as he is

responsible to the bailor in a greater or less degree for the custody

of it; he, as well as the bailor, may have an action against a third

person for an injury to the thing; and he that begins the action

has the preference; and a judgment obtained by one of them is a

good bar to the action of the other (e).^

V. Of locatum, or hiring for a reward.

This is the fifth and last species of bailment remaining to be

(a) Code, 8, 27. Heinec. Elein. Jur. sec. ord. pand. 4, sec. 46, and Huh.

Prfelec. lib. '20, tit. 6, sec. 1, were referred to in support of the doctrine in

the civil law. Pothier, in his Traite du Contrat de Naritissement, No. 47, lays

down the same rule, and it also exists in the Scottish law. 2 Bellas Com.

22. 5th edit.

(h) Hoare v. Pafker, 2 Term Rep. 376.

(c) Paterson v. Tash, 2 Sir. Rep. 1178. Daubigny v. Duval, 5 Tenn Rep.

604. M'CJombie v. Davies, 7 EasVn Rep. 5.

id) Marshall v. Bryant. \2 Mohh. R. 321. This was also the rule in tin-

civil law. Dig. 50. 17, 128. Story on Bailments, 209, 210, 2d edit.

le) Flewellin /). Rave, 1 Bnl.st. Rep. 68. Kooth ?>. Wilson, 1 Barnw. d-Ald.
'^ Allen V. Meji;«;uiic, 15 Ma.ss. 400; Green v. Farmer, 4 liurr. 2214.
"^^ Lacoste v. Pipkin, 13 Sm. & M. 589; Bliss v. Schaub, 48 Barb. 339;

Rindge v. Colerain, 11 Gray. 158; McGill v. Monette, 37 Ala. 49; Woodmau
». Nottingham, 49 N. H. 387.
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examioed It is a contract by which the use of a thing, or labour

or services about it are stipulated to be given for a reasonable

compensation, express or implie<l (a). It includes the thing let,

the price or recompense, and a valid contract between the letter

and hirer (6). This bailment or letting for hire is of

three kinds; locatio rei, by which the *hirer, for a com- [
* 536

]

pensation, gains the temporary use of the thing; locatio

operis facieiidi, or letting out of work and labour to be done, or

care and attention to be bestowed by the bailee on goods bailed,

for a recompense; locatio operi mercium vehendarum, or when

goods are bailed to a public carrier or private person, for the purpose

of being carried from one place to another for a stipulated or im-

plied reward (c).

(L) In the cases of the locatio rei, or letting to hire, the hirer

gains a qualified property in the thing hired, and a letter to hire

an absolute property in the price. This is a contract in daily

use in the common business of life; and it is very important that

the rules regulating it should be settled with clear and exact pre-

cision. The letter, according to the civil law, is bound not to dis-

turb the hirer in the use of the thing during the period for which'

it was hired, and to keep the subject in suitable order and repair,

and to pay for extraordinary expenses necessarily incurred upon

it (d). But the extent of the obligations of the letter, under the

common law, on the point of repairs and expenses, remains to be

defined and settled by judicial decisions (e). The hirer is bound

to ordinary care and diligence, and is answerable only for ordi-

nary neglect; for this species of hiring is one of mutual benefit.

He is bound to use the article with due care and moderation, and

59. Faulkner v. Brown, 13 Wendell, 63. See supra, p. 568, and see Story on
Bailments, p. 74, 191, 192, 205, 2d edit.

{a) 1 Beins Com. 255, 451, 5th edit. Story on Bailments, p. 251—254.

{b) Pothier, Traite du Contrat de Lounge, No. 6. Story\s Com. 250, The
books usually follow the civil law, and consider the price as bein<^ payable
in money; but the contract at common law may be cla.s.sed under the head ol'

location, or locatio-conduciio rei, be the recompense what it may. Jbid. 253.

(c) Coggs V. Bernard, 2 Ld. Raym. 909. Jones on Bailment, 27, 90. The
letter or owner who lets out the thing for hire is called in the civil law loca-

tor; and the hirer who has the benefit of the thing for a compensation, the
conductor; and the bailment or contract for hire itself, is called locatio or lo-

caiio-conductio, or in English location; and this is the language used in the
Scottish law. 1 Stair^s Inst. b. 1, tit. 15, sec. 1, 5, 6. Wood's Inst of the Cirit

Law, 236. Story on Bailments, 247—249, 2d edit.

id) Pot flier, Traite du Contrat de Louage, No. 77. 106, 107, 129, 130. Civil

Code of Louisiana, art. 2663, 2664. 1 BelVs Com. 453, 5th edit.

(e) Story's Comm. 260, 261.
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not apply it to any other use, or detain it for a longer period,

than that for which it was hired (a).^* The responsibility of the

hirer is sufficiently shown by Sir William Jones, in his subtle bnt

perfectly judicious criticism on the cases in the English and the

Roman law (6). The hirer, says Pothier, is only held

[ *587 ] to a common diligence, and ^answerable only for slight

neglect. He is bound to bestow the same degree of dili

gence that all prudent men use in keeping their own goods, and

to restore the article in as good condition as he received it, unless

it be deteriorated by internal decay or by external means, wit>i-

out his default; and if the article be injured or destroyed without

any fault or neglect on the part of the person who takes on hirr^,

the loss falls upon the owner, for the risk is with him (c).^^ But

if the thing hired be lost or damaged by the hirer, or by his ser-

vants acting under him, from the want of ordinary care and dili-

gence, he is responsible (d).^*^ The bailee, when called upon for

the article deposited, must deliver it, or account for his default

by showing a loss of it by some violence, theft, or accident,

(a) Pothier, TVnife du Contrat de Louagc, 189. Johnson, 'j., in De Tolle-

mere v. Fuller. 1 Confit. Rep. S. C. 121. Wheelock v. Wheelwright, 5 3Iasii.

Rep. 104. Stonfs Comm. 263, 264, 272, 273, 2d edit.

(b) Essmj on Bnilment, 66—69.
(c) Pothier, Traite du Contrat de Louage, No. 190, 192, 197, 200. Garsidc r.

T. & M. Navigation Company. 4 Term Rep. 581. Cooper v. Barton, 3 Camplt.

Rep. 5, note. Millon v. Salisbury, 13 Johns. Rep. 211. Story^s Com. 268

—

272. Salter v. Hurst, 5 Miller^s Louis. Rep. 7. Reeves v. The Constitution,

Gilpin's R. 579.

(d) Bray i\ Mayne, 1 Gow^s Rep 1. Dean v. Keate, 3 Campb. Rep. 4. Story's

Comm. 268. Sinclair v. Pearson, 7 N. H. Rep. 219.
^^ Lockwood V. Ball, 1 Cow. 322; Rotch v. Hawes, 12 Pick. 136; Harring-

ton V. Snyder, 3 Barb. 380; McNeills v. Brooks, 1 Yerg. 73. If the article be
used for a longerperiod or for a different purpose, and loss happens afterwards,

he is liable. Lucas i\ Trumbull, 15 Gra}', 306. See, «lso, Edwards v. Carr,

13 Gray, 234; Fisher v. Kyle, 27 Mich. 454; Wentworth v. McDuffie, 48 N.
H. 402; Lane v. Cameron, 38 Wis. 603: Cullen v. Lord, 39 Iowa, 302. If the
bailee sell the article he will be liable as for a tortious conversion, Fenn r.

Bittleston, 8 Eng, Law & Eq. 483; Sanborn v. Colman, 6 N. H, 14; Sargent
r. Gile, 8 N. H. 325; Swift v. Moseley, 10 Vt. 208,

^^ If it is delivered to another person it amounts to a conversion. Hall r.

Boston & W. R. R. Co., 14 Allen, 443; Parker v. Lombard, 100 Mass. 405;
Coykendall r. Eaton, 55 Barb. 193; Lichtenhein v. Boston it P. R, R. Co., 11

Cush. 70. If it is injured he is liable, although the owner may have re-

ceived it back again. Reynolds r. Shuler, 5 Cow. 323; Todd r. Figley, 7

Watts, 542, Murray t?. Burling, 10 Johns. 172; Bowman v. Teall, 23 Wend.
306; Gibbs v. Chase, 10 Ma.ss. 125.

•** Thus, if a hor.se is exhausted and sick, he must not use it. Rowland r.

Jones, 73 N. C. 52; Thompson v. Harlow, 31 Ga. 348; Collins v. Bennett, 4()

N. Y. 490; Banfield v. Whipple, 10 Allen, 27; Jackson v. Robinson, 18 B.

Monr. 1.
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AVhen the loss is shown, the proof of negligence or want of due

care is thrown upon the bailor, and the bailee is not bound to

prove affirmatively that he used reasonable care (a).^' The care

must rise in proportion to the demand for it; and things that

may easily be deteriorated require an increase of care and dili-

gence in the use of them. Negligence is a relative term; and

the value of the article, and the means of security possessed by

the bailee, are material circumstances in estimating the requisite

care and diligence. That may be gross negligence in the case of

a parcel of articles of extraordinary value, which, in the case of

another parcel, would not be so; for the temptation to theft, and

the necessity for care, are in proportion to the value (b).^^ Gaius

uses the word diligentissimus, when the rule is applied

*in the Roman law to the case of an undertaking to re- [ *588 ]

move a column from one place to another (c).

(2.) The case of locatio operis faciendi, is where work and

labour, or care and pains, are to be bestowed on the thing deliv-

ered, for a pecuniary recompense; and the workman for hire must

answer for ordinary neglect of the goods bailed, and apply a

degree of skill equal to his undertaking. Every man is pre-

sumed to possess the ordinary skill requisite to the due exercise

[a) Harris r. Packwood, 3 Taunt. Rep. 264. Marsh v. Home, 5 Barnw. <^

Creas. 322. 7 Cowen\H Rep. 500, note.

[h] Batson r. Donovan, 4 Barnw. <& A^d. 21. Tracy v. Wood, 3 MaFton\s

Rep. 134, 1.35. See the cases put by Sir William Jones and Lord Stowell,

by way of illustration of the reason of the distinction between different de-

grees of diligence requisite in different cases. Jones on Bailment, 62. 6 Rob,

A dm. R. 142, 155.

(c) Dig. 19, 2, 25, 7. Sir William Jones, in his Essay on Bailment, 67, says,

that the superlative diligentis.simus was here improperly applied, and that it

would be a case only of ordinary care. But Ferriere, in his Commentaries
upon the Institutes, tome v. p. 138, thinks otherwise; and that Gaius was
speaking of things th'at might easily be deteriorated, and would require the
most exact diligence for their preservation. The case would depend upon
circumstances. Gaius was speaking, not of unhewn blocks of granite or

marble, but of columns, Avhich implied, in the midst of the splendid archi-

tecture of Rome, productions of great labour and skill; and in such a case,

it would, no doubt, require the utmost attention to avoid injury to the pol-

ished shaft or capital; and especially if that capital was finished in the
Corinthian style, or surmounted by an entablature, adorned with all the
beauty and elegance of tlie Grecian art.

3' Brown r. Johnson, 29 Texas, 43; Adams v. Carlisle, 21 Pick. 146: Cars-
ley r. White, Id. 254; Tompkins v. Saltmarsh, 14 Sergt. & K. 275; Clark v.

Spence, 10 Watts, 335; Tourtellotr. Rosebrook, 11 Met.- 460; Cross v. Brown,
41 N. H. 2R3; Collins i: Bennett, 46 N. Y. 40.

•^"^ See Coggsr. Bernard, 1 Smith L. C. *82. The hirer is not responsible
for inevitable accident or superior force. Field i\ Brackett, 56 Me. 121;
Watkins v. Roberts, 28 Ind. 167; M'Evers v. Steamboat Sangamon, 22 Mo.
187.
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of the art or trade which he assumes. Spondet peritiam artis,

aQcl Imperitia culpcR annumeratur. If he performs the work iin-

skilfully, he becomes responsible in damages (a). Every me-

chanic who takes any materials to work up for another in the

course of his trade, as where a tailor receives cloth to be made
into a coat, or a jeweller a gem to be set or engraved, is bound to

perform it in a workmanlike manner; he must bestow ordinary

diligence, and that care and fidelity, which every man of com-

mon prudence, and capable of governing a family, takes of his

own concerns (6*). As this contract is of mutual benefit, the

bailee is not answerable for slight neglect, nor for a loss by in-

evitable accident or irresistible force, or from the inherent defect

of the thing itself (c); he is only answerable for ordinary neg-

lect {d).^'

[
* 589 ]

* But though he must exercise a care, diligence, and

skill adequate to the business; and if he fails in the

ordinary care and skill which belong to his undertaking, and

the bailor sustains damage, he must answer for that damage; yet,

if the delivery was of a nature to transfer the property, a differ-

ent result would follow. In the case of a delivery to a gold-

smith of a bar of silver, to be made into vases, or an ingot of

gold, to be made into rings, by the civil law the whole property

passed to the smith, and tlie employer was merely entitled as a

creditor to have metal equally valuable returned in a certain

shape (e). If the metal in that case should be lost, even by ir-

resistible force, the smith as the owner of it, would be held to

bear the loss, and the creditor to be entitled to his vase or ring;

though it would be otherwise, if the same metal was to be returned

in its new form (gr).*"

{(i) BeWs Com. vol. i. p. 459. Pofhier, Trnite du Contrat de Louage, No.

425, 426.

(6) Dig. 19, 2, 9, 5. Pothier, Ibid. No. 419, 428. 1 Be1Vf< Com. 456, 458.

Duncan r. Rhmdell, .3 Siarkie's R. 6. Story on Bailments, 281, 2d edit.

(c) Pothicr, Trnitc du Contrat de Lotiage, n. 428. Dig. 19, 2, 13, 5.

(rf) Story on Badment, p. 282, ^3, 284, 2d edit.

{e) /)jyi9, 2,31.

(g) Jones on Bailment, 78. 79. Bnffum v. Murrav, 3 Mason's R. 478.
''J Baird r. Daly, 57 N. Y. 236; Searle v. Laverick, L. R. 9 Q. B. 122; Rus-

sell V. Koeliler, 66 111. 459; Smith r. Meegan, 22 Mo. 150; Halyard r. Dechel-

nian. 29 Mo. 459; Coj^j^s r. Bernard, 1 Smith, L. C.
" Pierce v. Schenck, 3 Hill, 28; Foster r. Pettibone, 7 N. Y. 433; Chaser.

Wa.shV)nrn, 1 Ohio St. 249; Barker v. Roberts, 8 Greenl. 101; McKay v.

Hambliu, 40 Mi.s.s. 472; Brown v. Hitchcock, 28 Vt. 452.
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In the case of Seymour v. Broivn (a), a quantity of wheat was

sent to a miller to be exchanged for flour, at the rate of a barrel

of flour for every five bu'^hels of wheat. The miller mixed the

wheat with the mass of the wheat of the same quality belonging

to himself and others, and before the flour was delivered, the

mill, with all its contents, was destroyed by fire. It was held,

upon the question who was to bear the loss, that as there was no

fault or negligence imputable to the miller, he was not responsi-

ble for the loss, and that the property was not transferred. It

was considered, that there was no sale within the intention of

the parties. If the same identical wheat was to have been re-

turned in the shape of flour, the decision was correct, according

to the general principles of law applicable to the case. But as it

did not appear to have been understood that the wheat

delivered was to be kept separate, and returned * in [ * 590 ]

flour, but only flour equal to wheat of such quantity

and quality, and as the miller acted upon that understanding,

the decision was not conformable to the true and settled doctrine.

There was in that case a transfer of the property in the wheat to

the miller, and he was bound, at his own risk, and at all events,

to have returned the flour.*'

There are very embarrassing questions, as has been justly ob-

served (b), arising in cases where the labour bestowed has not

been properly applied, or not according to contract, or left in-

complete, or where the subject had perished before it was fin-

ished (c). Thus, it was held, in Ellis v. Hamlen (d), that if a

person undertakes to build a house upon a specificed plan, and with

certain materials, and he departs, without leave, from the terms

of the contract, he is not entitled to any compensation for his

[a) 19 JohriH. Rep. 44. This decision has been overruled in the very analo-

gous case of Ewing ?'. French, 1 Blackf. Ind. Rep. 353, and in Hurb v. West,
7 Coweu, 752, 756, note, and in Smith v. Clark, 21 Wendell, 85.

(ft) SInrxfH Comm. 287.

(c) See supra, p. 509, note. The Scottish law deals on this subject upon
very equitable grounds, for it balances the inconvenience and damage aris-

ing from the imperfect or faulty performance against the benefit actually de-

rived from the work, and gives tlie workman either a 2>ro /au^o compensation,
or assesses him in damages, as the difference in the result may require. I

BeWs Corn. 455. 456.

(d) 3 Taunt. Rep. 52.
^' See, also, Foster r. Pettibone, 3 Selden, 433; Pierce ?'. Schenck, 3 Hill,

28; Mallory r. Willis. 4 Comst. 76; Baker v. Woodruff, 2 Barb. 520: Wads-
worth r. Allcott, 2 Selden, 64; Norton v. Woodruff, 2 Comst. 153; The
Idaho, 93 U. S. 575; Cushiug v. Breed, 14 Allen, 376.
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labour. This decision rests on the strict ground of contract; but

the civil law speaks a more benign language, and gives the builder,

acting in good faith, and in cases where the work is united with

the property of the employer, an indemnity to the extent of the

benefit conferred.*' This is also the rule in the Scotch law (a).

If the employer derives no benefit from the work and labour of

the mechanic; (as where the whole subject matter of the under-

taking is destroyed, by inevitable accident before the work is com-

pleted, and the thing delivered;) even in that case the civil law

gave to the mechanic a rateable compensation for his labour and

expenses bestowed upon the materials of his employer. And
Pothier concludes, that it is just and equitable; for, as fast as

the building advanced, it had become, by accession, part of the

property of the owner (6). So, if an article be delivered to a

mechanic to be repaired, or materials are delivered to be wrought

into a new form and shape, and the thing is accidentally destroyed

before the work is finished and ready for delivery, without any

(rr) 1 BeWs Com. 456.

(h) Dig. 19. 2, 59. Pothier, Traife du Contrat de Lounge, No. 433.
^"^ The following rules may be stated upon this subject: 1st. If the work

is badly and improperly done, and totally fails and is inadequate for the
purposes for which it was required, the bailee has no remedy. 2nd. li it is

ofsome value, he is entitled to recover whatthey are w-orth. Grant v. Button,
14 Johns. 377; Hillyard v. Crabtree, 11 Texas, 264. 3rd. If the work lias

been undertaken by the job and is not completed and fini.shed owing to wil-

ful neglect or refusal, he can recover nothing, as there is one entire and com-
plete contract. Faxon v. Mansfield, 2 Mass. 147, 4th. If inevitable acci-

dent prevents completion, he is entitled pro ianto. 5th. If the employer, by
his negligence, prevents the performance of the contract, he is entitled to

compensation. Dubois v. Del. & Hud. Canal Co., 4 Wend. 458.

If the work is done on a specific contract. 1st. All its terms must be com-
plied with and the work completed without deviation. Jennings v. Camp.
13 Johns. 94; Ellis v. Hamlin, supra; Taft. v. Montague, 14 Mass. 282; Sickels

V. Pattison. 14 Wend. 257.

With regard to claims upon a quantum meruit. 1st If the contract is un-
executed by reason of the bailee's misconduct or default, he cannot recover.

Clarke v. Smith, 14 Johns. 326; Champlin v. Butler, 18 Johns. 169. 2nd.
If the work has been rescinded by the parties, and the work not completed,
owing to inevitable accident, and cannot be completed, he may recover jj/o

tavto, unless restrained by the contract. Raymond r. Bearnard, 12 Johns.

274; Dubois v. Del. & Hudson Canal Co., 4 Wend. 285. If the employer has
])revented or dispensed with the execution of the work, he may claim in

full. Koon t'. Greenman, 7 Wend. 121; Dubois v. Del. <fe Hudson, &c., ubi

sxpra. If the work is improperly or unskilfully done and useless he cannot
recover. Taft v. Montague, 14 Mass. 282; Feeter v. Heath, 11 Wend. 477;

Jennings v. Camp, 13 Johns. 94. If it is of some use or value he is entitled

to a reasonable compensation. Id. If the work is done, but not within the

contract time, he is entitled to full c(mipensation, less the damage sustained

by the employer. In lie Trent & Co., L. K. 4, Ch. 112; Philips v. Kose, H
Johns 392; Dubois v. Del. & Hudson, &c., uhi supra.
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fault or negligence *on the part of the mechanic, the [
* 501 ]

entire loss, according to the English law, falls upon the

owner of the materials; for he is bound to answer for the work

and labour already bestowed. This is the general rule of law,

though it is liable to be controlled by the custom of the trade (a).

According to the French law, if the mechanic was to furnish the

materials, and the thine: accidentally perished before completion

and delivery, he bears the loss both of the materials and of his

work; but if the materials were furnished by the employer, and

the workman furnished only his skill and labour, and the article

is destroyed without fault, and before it is finished, the one loses

the materials, and the other his labour (6). The Civil Code of

Louisiana follows, in this respect, the rule in the French code (c).

The reason of the distinction is, that, in the one case, the em-

ployer is the owner of the article or subject with which the labour

is incorporated; and, in the other case, the workman is the owner.

The principle is still the same. Res peril domino (d).

Mr. Justice Story (e) subdivides this head of Locatio into 1.

Locatio operis faciendi, or hire of labour and services. 2. Locotio

K^ustodice, or receiving goods on deposit for hire. He includes

under their last head, agisters of cattle, warehousemen and wharf-

ingers; and to these may be added, a class of bailees known in

this country by the term of forwarding men or merchants. They

are all responsible for want of good faith, and of reasonable care

and ordinary diligence, and not to any greater extent, unless the

business and duty of carriers be attached to their other

character (g). *But innkeepers form an exception to [
* 592 ]

the general rule, and they are held responsible to as strict

and severe an extent as common carriers; and the principle was

{a) Menetone v. Athawes, 3 Burr. Rep. 1592. Gillet v. Mawmen, 1 Taunt.
Rep. 137. Slory on Baihnents, p. 287, 2d edit.

[h) Code Civil, No. 1788, 1789, 1790. 2 Pardessus, Droit Cnvim. p. 2, tit 7,

art. 526.

(c) Civil Code of Louisiana, art. 2731. Seguin v. Debon, 3 3Iavtin^s Louis.

Rep. 6.

(d) Story's Comm. 285.

(e) I hid. 276.

{(/] CavliflF V. Danvers, Peake\<i N. P. Rep. 114. Finucane r. Small, 1 Esp.
N. P. Rep. 315. Garside v. Trent Navigation Co., 4 Term Rep. 551. Sida-
Avays V. Todd, 2 Starkie'.^ K P. Rep. 400. Piatt v. Hibbard, 7 Coweyi's Rep.
497. Brown v. Dennison. 2 Wendell's Rep. 593. Schmidt v. Blood, 9 IVeu-

deirs R. 268. Streeter v. Horlock, 7 Ring. R. 34. Koberts v. Turner, 12
Johnson's R. 232. Story's Comvi. 289—297, 2d edit.
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taken from the Roman law, and adopted into modern jurispru-

dence (a).

( 3. ) The responsibility of an innkeeper for the horse or goods of

his guest, whom he receives and accommodates for hire, has been

a point of much discussion in the books. In general, he is re-

sponsible for the acts of his domestics, and for thefts, and is bound

to take all possible care of the goods and baggage of his guests

deposited in his house or intrusted to the care of his family or

servants. He is said to be chargeable on the ground of the profit

which he receives for entertaining his guests (6). The custody

of the goods of his guest is part and parcel of the contract to feed,

lodge and accommodate the guest for a suitable reward (c).*^

In Calye's case (d), it was decided upon the authority of the

original writ in the register, (and which Lord Coke said was the

ground of the common law on the subject,) that if a guest came

to an inn, and directed that his horse be put to pasture, and the

horse was stolen, the innkeeper was not responsible in his char-

acter of innkeeper, for the loss of the horse. However, it was

agreed in that case, that if the owner had not directed that the

horse be put to pasture, and the innkeeper had done it of his own

accord, he would be responsible.

Perhaps this rule might admit of some limitations; for if the

putting the traveller's horse to pasture in the summer season, or

(ft) Dig. 4, 9. The edict of the praetor included shipmasters, innkeepers and
stable-keepers in the same severe but Avise and wholesome responsibility.

See infra, vol. iii. p. 7, note a, where the edict is specially noticed. Mr
Justice Story has given a general view of the responsibility of innkeepers in

the civil law, and in the law of those nations of Europe who have adopted it.

Sfnn/ on Bailments, p. 302—306, 2d edit.

(b) Morse v. Slue, 1 Vent. Rep. 238. Lane v. Cotton, 12 Mod. 483, 487.

Towson V. Havre-de-Grace Bank, 6 Hai-r. d; Johns. 47.

(c) Holt, Ch. J., 12 3fod. Rep. 487. An innkeeper cannot lawfully refn.se

to receive guests to the extent of his rea.sonable accommodations; nor can he
impose unreasonable terms upon them. Bennett r. Mellor, 5 Term R. 274.

Thompson v. Lacy, 3 B. <fe Aid. 285. And as a compensation for the innkeep-
t-r's responsibility, the better opinion is that he has a lieu on all the goods of
his guests at the inn, for all his expenses there. Story on Bailments, 311, 2d
edit. Lord Kenyon and Ashurst, J., in Kirkraan v. Shawcross, 6 Term Rep.

14.

{d) 8 Co. 32.
*' The loas of the goods is presumptive evidence of negligence. Bennett v.

Mellor, 5 Term Rep. 27G. But he may rei)el such presumption. Howth v.

Franklin, 20 Texas. 798; Metrall v. Hess, 14 111. 129; McDaniels r. Robin-
mm, 20 Vt. 310; Kisten r. Hildobrand. 9 B. Monr. 72; Johnson t\ Richard-
son. 17 111. .302; Laird i'. Eichold, 10 lud. 212; Dawson r. Chamney, 5 Q. B.

104. He many excuse himself on the ground of his guest's negligence.

Dawsou V. Chamney, 5 Q. B. 164; Burgess v. Clements, 4 Maule &Selw. 306.
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leaving the carriage in an open shed in the street, be

the usual custom, as it is in many parts of this *coun- [ * 593
]

try, the consent or direction of the owner to that effect

might be fairly presumed (a).

It was laid down in the same case in Coke, 'that the innkeeper

was bound absolutely to keep safe the goods of his guests de-

posited within the inn, and whether the guest acquainted the inn-

keeper that the goods were there or did not; and that he would

in every event be bound to pay for the goods if stolen, unless they

were stolen by a servant or companion of the guest. The responsi-

bility of the innkeeper extends to all his servants and domestics,

and to all the moveable goods and chattels and monies of his

guest which are placed within the inn, {infra hospitium :)hut it

does not extend to trespasses committed upon the person of the

guest, nor does it extend to loss occasioned by inevitable casualty,

or by superior force, as robbery (h). It is no excuse for the

innkeeper, that he was, at the time the goods of his guest were

lost, sick or insane, for he is bound to provide careful servants (c).

In Bennett v. Mellor (d), the responsibility of innkeepers was laid

down with great strictness, and even with severity. The plaintiff's

servant came to an inn to deposit some goods for a week. The

proposal was rejected, and the servant sat down in the inn as a

guest, with the goods placed behind him, and very shortly there-

after they were stolen. It was held, that the innkeeper was liable

for the goods; for the servant was entitled to protection for his

goods during the time he continued in the inn as a guest. It was

not necessary that the goods should have been in the special keep-

ing of the innkeeper, in order to make him liable; if they be

{n) Story' H Comm. 312. If the traveller directs his horse to be put into the
stable, and says nothing about his gig, and it be left in the highway with
other carriages, and is stolen, the innkeeper has been held liable, under the
implied promise to take the gig infrn hospitium. Jones w. Tyler, 3 Nevitt <£•

3Iannin(i's Rep. 576. 1 Adolph. & Ellis, 522, S. C. This was carrying the
protection of the inn sufficiently far.

{b) Calye's case, vb. sup. Morse v. Slue, 1 Vent. R. 190, 238. Kent v.

Shukard, 2 /ianiw. <i' Adolp/t. 803. Storfs Comm. 308, 309. But from the case

of Mason v. Thompson, and from the dictum of Bailey, J., in Uichmond v.

Smith, 8 B. & Cresa. 9, it would seem tliat innkeepers were responsible like

common carriers for robbery and burglary. Stori/ on Bailments, 309, 2d edit.

If a horse, chaise, and harness be delivered to an innkeeper, the payment for

the horse includes a compensation for keeping the chaise and harness, and he
is liable as innkeeper for the loss of them. Mason r. Thompson, 9 Pick. Rep.

280.

(c) Calye's case, nb. sup. Cross v. Andrews, Cro. Eliz. 622.

[d) 5 lerm Rtp. 273.

48 VOL. 11. KENT. 753
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[
* 594 ] in the inn, that is sufficient to charge hira. * It is not

necessary to prove negligence in the innkeeper; for it

is his duty to provide honest servants, according to the confidence

reposed in him by the public; and he ought to answer civilly for

their acts, even if they should rob the guests who sleep under his

roof. An innkeeper, like a carrier, can only limit his liability by

express agreement or notice (a). Kigorous as this law may seem

and hard as it may actually be in some instances, it is, as Sir

William Jones observes, founded on the principle of public utility,

to which all private considerations ought to yield. Travellers,

who must be numerous in a rich and commercial country, are

obliged to rely almost implicitly on the good faith of innkeepers;

and it would be almost impossible for them, in any given case, to

make out proof of fraud or negligence in the landlord. The

Roman praetor held innkeepers responsible for the goods of their

guests, on the same principle of public utility. It was necessary,

says Ulpian, in commenting on the edict of the praetor, to confide

largely in the honesty of such men; and if they were not held

very strictly to their duty, they might yield to the temptation to

commit a breach of trust. They were bound to answer for all

losses and damages happening even without their default, unless

they were fatal losses, occuring from vis majors or irresistible

force (6).

The responsibility of innkeepers, to the full extent of the Eng-

lish law, has been recognized in the courts of justice in this coun-

try (c). Thus, in Quinton v. Courtney (d), the innkeeper was

held liable for money stolen out of the saddle bags of the guest,

which he had delivered to the servant without informing him, or

his master, that there was money in them. And in Clute

[
* 595 ] V. Wiggins (e), the innkeeper was *held responsible for

a theft of bags of grain in a loaded sleigh of a guest,

which had been placed for the night in a wagon or out-house ap-

purtenant to the inn, with fastened doors. The sleigh was deemed

infra hospitium^ and the innkeeper liable, without any negligence

being proved against him."

(flf) Richmond v. Smith, 8 Barnw. d: Crcaa. 9,

(6) Dig. 4, 9, 1, 3. Jones on Bailnieni, 95, 96.

(c) Mas<ni V. Thompson, 9 Pick. Rep. 280.

(rf) 1 Hmncood'H N. a Rep. 40.

(«) 14 Johnn Rep. 175. Nevv.son v. Axon, 1 M^Cord^s Rep. 509, and Piper

V. Manny, 21 Wendell, 282, contain a recognition of the same principle.
" The doctrine as laid down in the cases would seem to make the inn-
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Under so extended a responsibility, it becomes very important

that the nature of inns and guests, and to whon\the description

applies, should be precisely understood.

Common inns were declared, in Calye's case, to be instituted

for passengers and wayfaring men, and that a neighbour who was

no traveller, and lodged at the inn as a friend, at the request of

the innkeeper, was not a guest whose goods would be under special

protection.*^ A house merely for lodging strangers for a season,

who came to a watering place, and furnishing hay, and stable

room for their horses, and selling beer to them, and to none else,

has been held not to be a public inn (a). It must be a house

kept open publicly foi'^the lodging and entertainment of travellers

in general, for a reasonable compensation. If a person lets lodg-

ings only, and upon a previous contract with every person who
comes, and does not afford entertainment for the public at large

indiscriminately, it is not a common inn (6). In Thompson v.

Lacy (c), this subject was fully discussed; and it was decided,

that a house of public entertainment in London, where provisions

and beds were furnished for travellers, and all others capable of

paying a suitable compensation for the same, was a public inn.

The owner was subject to all the liabilities of an innkeeper, even

though he kept no stables, and was not frequented by stage coaches

and wagons from the country; and even though the guest did not

appear to have been a traveller, but to have previously resided in

furnished lodgings in the city. A lodging house keeper

was one that made a contract with every * person that [ * 596 ]

came; but an inn, said one of the judges in that case, is

a house, the owner of which holds out that he will receive all

[a) Parkhurst v. Foster, 1 Salk. Rep. 387. Carth. 417, S. C.

{h) Entertaining strangers occasionally for compensation, does not make a
person an innkeeper. The State v. Matthews, 2 Dev. <& Battle, 424.

(c) 3 Barnw. & Aid. 283.

keeper an insurer of his guests' property, and liable for all loss, even by burg-
lary or robbery from without, and all other losses except such as are caused
by the act of God, or the common euemy, or the owner's neglect. Norcross
f. Norcross, 53 Me. 163; Pinkerton v. Woodward, 33 Cal. 557; Shoecraft r.

Bailey, 25 Iowa, 553; Hulett v. Swift, 33 N. Y. 571; Shaw v. Berry; 31 Me.
478; Manning v. Wells, 9 Humph. 746; Richmond v. Smith, 8B. & Cress. 9.

But it would seem he may repel the presumption of negligence. Howe Ma-
chine Co. V. Pease, 49 Vt. 477; Sasseen v. Clark, 37 Ga. 242. See WeiSenger
r. Taylor, 1 Bush. 275.
^ An innkeeper may be defined to be the keeper of a common inn for the

lodging and entertainment of travellers and passengers, their horses, and at-

tendants, for a reasonable compensation. Bac. Abridg. Inns& Innkeepers^ C.
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travellers and sojourners who are willing to pay a price adequate

to the sort of entertainment provided, and who come in a situation

in which they are fit to be received. But the keeper of a mere

coffee-house, or private boarding or lodging house, is not an inn-

keeper in the sense of the law (a).*^ If a guest applies for a room

in an inn, for a purpose of business distinct from his accommoda-

tion as a guest, the particular responsibility does not extend to

goods lost or stolen from that room (b).*' Though a landlord

cannot exonerate himself by merely handing over a key to his

guest, yet, if the guest takes the key, it will be a question of fact

whether he took it animo custodiendi, so as to exempt the land-

lord.

In New York, and throughout the Union, inns and taverns are

under statute regulations, and their definition and character are

contained in the statute. Taverns in New York are to be licensed

by the commissioners of excise; and the license is necessary ex-

cept in cases of necessity, and it is deemed a personal trust, and

cannot be assigned (c). There are licenses merely to sell strong

and spirituous liquors under five gallons, granted to merchants

and grocers, but they cannot be sold to be drank in the house or

store of the seller; and there are other licenses to retail strong

and spirituous liquors granted to persons who keep an inn or

tavern. Those persons so licensed are the ordinary innkeepers,

within the contemplation of the statute law of New Y''ork;

[ * 597] for the statute declares * that no person who has not at

the time a license to sell strong or spirituous liquors, or

wines, to be drank in his house, shall put up any sign indicating

that he keeps a tavern (d).*^

(rt) Doe V. Laming, 4 Camph. N. P. Hep. 77. Wathey v. M'Dougal, 1 BeWs
Com. 469.

(ft) Burgess v. Clements, 4 Maule & Selw. 306. Farnworth v. Packwood, 1

mWs N. P. 209.

(c) Alger V. Weston, 14 Johns. Rep. 231. Palmer v. Doney, 2 Johns. Ctis.

346.

(d) N. Y. Revised SMutes, vol. i. p. 678—682. Ibid. 661, sec. 6. By the
*• It must be a common inn for travellers generally and not lor select per-

sons, byon ?'. Smith, 1 Morris, 184; Southwood ?». Myers, 3 Bush. 681; Bonner
c. Welborn, 7 Ga. 296. The owner of a sleeping car is not an innkeeper.
Pullman Palace Car Co. r. Smith, 73 111. 360. Neither is a restaurant keeper.
Walling V. Potter, 35 Conn. 183. As to the distinction between boarding
houses and inns, see Cromwell v. Stephens, 2 Dalv, 15: Willard v. Keinhart,
2 E. D. Smith, 148; Jones v. Morrill, 42 Barb. 623; Bailey o. RIcrrill, 10 Allen,
360.
" Mowers v. Fethers, 61 N. Y. 34; Myers v. Cottrill, 5 Biss. 465.
*® See, hereon, the laws and statutes of the several states and territories.
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(4.) The locatio operis mercium vehendarum, is a contract re-

Rtatnte, every keeper of a public inn or tavern, except in the city of New
York, is required to keep at least two spare beds for guests, well provided,

and good and suificient stabling, grain, hay or pasturage, lor horses and other

cattle belonging to travellers. Every innholder or tavernkeeper, who is

licensed as such, is also required to put and keep up a proper sign on or ad-

jacent to the front of his house; and every person who erects or keeps up such

a sign without a license to sell spirituous liquors by retail, or sells them by
retail, to be drank in his house, outhouse, yard, or garden, without entering

into recognizance as an innkeeper, is subjected to a penalty for every oflfence.

If'the innkeeper has not put up a sign, yet, if he keeps a tavern, he is still

responsible at common law as an innkeeper. Calye's case, 8 Co. 32. At com-
mon law any person might keep a tavern and sell vinous liquors there with-

out control, but under the English statute of 7 Edw. VI.. a license to keep
a tavern would not authorize the retail of liquors without another licen.se.

Stevens v. Duckworth, Hard. R. 338. The better opinion would .seem to be,

that under the New York statute there may lawfully be a public inn with-
out an excise license, though without the license no person can put up a
sign indicating iliat he keeps a tavern; and if he has the excise license, he must
be bound also to keep an inn for the accommodation of travellers, in the com-
mon law sense of the term. The excise license may perhaps be regarded as

a criterion to determine between the common law inn, and the statute inn

and tavern combined. The act of Michigan of 1833, is essentially the same,
for no person, unless licensed to keep a tavern, can sell spirituous liquors by re-

tail, under a quart In Pennsylvania a license to kee\i a tavern or inn would
seem ipsofacto to imply a license to retail vinous and spirituous liquors, though
licenses to sell liquors may be granted to persons combining other business
with the same. Pardon's Dig. 502—507. By the law of Ohio, no person is

permitted to keep a tavern without a license from the court of common pleas

of the county. Statutes of Ohio, 183L By the act of Kentucky of 1834, no
tavern within any town or city, or within one-half mile thereof, can be kept
without license, even though spiritiious liquors be not retailed. So, in Vermont,
no person can keep an inn without a license from the county court; and a
license to keep a victualling house will not authorize a person to keep a house
for public entertainment; and a person may keep an inn without selling
spirits or wine. State v. Stone, 6 Vermont Rep. 295. In Connecticut a di.s-

tinctiou is made by statute between taverns and victualling houses. Both
kinds require a license, but tavern keepers only have a license to retail

spirituous liquors. The victualling houses are called also houses of refresh-

ments. Statutes of Connecticut, 1838, p. 592—595. In North Carolina, a per-
son is indictable for retailing spirituous liquors without license. State v.

Morrison, 3 Dev. K C. Rep. 299. Tavernkeepers and innholders are generally
used synonymously; and as the local laws in all the states prohibit persons
from retailing spirituous liquors, and in Alabama, by act of 1807, even beer
or cider, without a license, that license ordinarily becomes essential to the
character, and, in some instances, to the lawfulness of a public inn or tavern.
Since the growth and diffusion of temperance societies, the restrictions by
law on the retail of spirituous liquors have greatly increased. In Massachu-
setts, by statute in 1838, the retail of spirituous liquors under 15 gallons was
wholly prohibited. This statute prohibition has since been repealed. The
interdiction in Mississippi, was limited to one gallon, and in most of the
states the regulation on the subject have become very strict. The laws of
the Old Plymouth Colony, (edit. 1836, by W. Brigham, p. 287,) declared, that
no person licensed to keep a public house of entertainment, should be loithout

good beer.

Innkeepers are liable to an action if they refuse to receive a guest without
just cau.se. See infra, p. 634. The innkeeper is even indictable for the re-

fusal, if he has room in his house, and the guest behaves properly. Kex v.

I vers, 7 Carr. <& Payne, 213.
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lating to the carriage of goods for hire; and this is by far the

most important, extensive, and useful, of all the various contracts

that belong to the head of bailment. The carrier for hire in a

particular case, and not exercising the business of a common car-

rier, is only answerable for ordinary neglect, unless he by express

contract assumes the risk of a common carrier (a). But if he be

a COMMON CARRIER,*^ he is in the nature of an insurer, and is an-

swerable for accidents and thefts, and even for a loss by robbery.

He is answerable for all losses which do not fall within the ex-

cepted cases of the act of God, meaning inevitable accident, with-

out the intervention of man and public enemies. This has been

the settled law of England for ages; and the rule is intended as a

guard against fraud and collusion, and it is founded on the same

broad principles of public policy and convenience

[
* 598] * which govern the case of innkeepers (6).^" This prin-

ciple of extraordinary responsibility was taken from the

edict of the praetor in the Koman law (c), and it has insinuated

itself into the jurisprudence of all the civilized nations of Europe.

But the rule in the civil law was not carried to the severe extent

of the English common law. So in France, common carriers are

(a) Robinson v. Dunmore, 2 Bos. <& Pull. 416. Brind v. Bale, 3 Carr &
Payne, 207.

{bl Co. Litt 89, a. Woodleife v. Curtis, 1 Rol. Abr. 2, E. pi. 5. Lord Holt,

in Coggs V. Bernard, 2 Lord Raym. 918. Lee, Ch. J., in Dale v. Hall, 1 Wils.

Rep. 281. Forward v. Pittard, 1 Term Rep. 27. Proprietors of the Trent Navi-
gation %). Wood, 3 Esp. Rep. 127. Kiley v. Home, 5 Ring. Rep. 217.

(c) Dig. 4, 9, 1. lb. 4, 9, 3, 1.

*^ A common carrier may be defined to be one who undertakes for hire or

reward to carry the goods of any pei-son who may choose to employ him from
place to place. Verner v. Sweitzer, 32 Pa. 212; Samms v. Stewart, 20 Ohio,

71, A private person who only enters into a particular agreement to carry

is not a common carrier and is liable as other bailees for hire, i. c. for ordin-

ary negligence in himself or his servants, Hollisteru Nowlan, 19 Wend, 234;
Gordon v. Hutchi.son, 1 W. & S. 285; Beekman v. Shouse, 5 Rawle, 179;

White V. Winnisimmet Co., 7 Cash, 159; Fish v. Chapman, 2 Kelly, 349,
^ He is liable as soon as he has accepted the goods either actually or con-

Blructively, Lakeman v. Grinnell, 5 Bosw. 625; Grosvenorv. New York Cen-
tral R. R,, 39 N, Y, 34; White v. Winnisimmet Co., 7 Cash. 155; Hollister v.

Nowlen, 19 Wend. 234. They are insurers of the goods except as against the

act of God, the public enemy, the faultof the shipper, or the inherent (quality

of the property. Harris v. Northern Ind. R. Co., 20 N, Y. 232; Bohannan v.

Hammond, 42 Cal, 227; Rixford v. Smith, 52 N. H. 355; Williams v. Grant,

1 Conn. 487; Moses v. Norris, 4 N, H, 304; Harrell v. Owens, 1 Dev, & B, L.

273; Turney v. Wilson, 7 Yerg. 340; Ewart v. Street, 2 Bailey L. 157, If

their own negligence has contributed to the injury they cannot excu.se them-
selves upon the ground that the injury was caused by the act of God. Reed
V. Spaulding, 30 N, Y, 630; Michaels r. New York Cent, R. R, Co., hi. 564;

New Brunswick, &c., Transfer Co. v. Tiers, 24 N. J. L. 697; Hill v. Sturgeon,

28 Mo. 323.
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not liable for losses resulting from superior force, as robbery, for

that comes within the damnum fatale of. the civil law which ex-

empted the carrier (a) ; and the same rule has been adopted in the

Civil Code of Louisiana (b). In Scotland, loss by fire is also

considered as one happening by inevitable accident, and for which

the carrier is not responsible; but Mr. Bell insists, that loss by

robbery ought not to be deemed an exception to the responsibility

of the carrier, and that the many practical illustrations in the

English law ought to be received "as of more authority than hun-

dreds of dicta rescued from the cobwebs of the civilians" (c).

Common carriers undertake generally, and for all people indif-

ferently, to convey goods, and deliver them at a place appointed,

for hire (<i), and with or without a special agreement as to

price (e). They consist of two distinct classes of men, viz : in-

land carriers by land or water, and carriers by sea; and in the

aggregate body are included the owners of stage wagons and

coaches,And rail-road cars, who carry goods as well as passengers for

hire, wagoners, teamsters, cartmen, porters, the masters

and owners of ship.s, vessels, and all watercraft, *includ- [
* 599 ]

ing steam vessels and steam tow-boats< belonging to in-

ternal, as well as coasting and foreign navigation, lightermen,

barge-owners, canal-boatmen, and ferrymen. As they hold them-

selves to the world as common carriers for a reasonable compen-

sation, they assume to do, and are bound to do what is required

of them in the course of their employment, if they have the re-

quisite convenience to carry, and are offered a reasonable or cus-

tomary price; and if they refuse without some just ground, they

are liable to an action (g)-^^

(a) Code Civif, art 1782, 1784, 1929, 1954.

(6) Art. 2722, 2725, 2939.

(f) 1 BcWh Com. 470.

{d) Gisbourn v. Hurst, 1 Salk. Rep. 249. Brind r. Dale, 8 Carr. d- Payne,
207, In this la.st case Lord Abinger suggested, that a t^wn carman, whose
carts ply for hire near the wharve.", w»as not a common carrier. See Slory
on Bailments, 323, n. 3, 2d edit,, who strongly, and I think properly, ques-
tions the solidity of this distinction.

(e) Lawrence, J., in Harris v. Packwood, 3 Taunt. Rep. 264.

(//) Jackson?'. Rogens, 2, Shoio. Rep. 332, Lord Kenyon, and Ashhurst, J,, in
Elsee V. Gatward, 5 Term Rep. 143, Holroyd, J,, in Batson v. Donovan, 4

^' In this country a carrier's liability is restricted to his own route unless
otherwise provided by the contract, Hadd v. U. S, t!fe Canada Express Co.,

52 Vt. 342. And ceases upon his delivering the goods in good order to a
connecting carrier. Nuthing i\ Connecticut Kiver R. R. Co.. 1 Gray, 502;
Nashville & C, R. Co. v. Sprayberry, 8 Baxt, 341, Yet a railroad company
when the terms of its charters are not violated thereby may enter into a
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In Morse v. Slue (a), it was decided, in the reign of Charles IL,

by the court of K. B., upon great consideration, that the master

of a vessel employed to carry goods beyond sea, ia consideration

of the freight, was answerable as a common carrier. It was ad-

mitted in that case, and afterwards declared by Lord Hardwicke,

in Boucher v. Lawson (6), that the action lay equally against

masters and owners of vessels. The doctrine in those cases has

been recognized ever since (c) ; and it applies equally to the car-

rier of goods in the coasting trade from port to port (d), and to

a bargeman and hoyman upon a navigable river (e). The cases

are contradictory as to its application to wharfingers;

[ * 600 ] and the latter cases do not * make the application to

them to)." They are all liable in their respective char-

Barnw. & Aid. 32. 1 BelVa Com. 467. Dwight v. Brewster, 1 Pick. Rep. 50.

Jenks V. Coleman, 2 Sumner, 221. Storrps Comm. on Bnilmenis, p. 322, 323,

2d edit. An action against a common carrier upon the custom is founded
upon a tort, and arises ex delicto ; and it is unnecessary to join as defendants
all the owners of the vehicle employed in the conveyance. Orange Bank v.

Brown, 3 WendelVs Rep. 158.

{a) 1 Vent. Rep. 190, 238. 2 Lev. Rep. 69. Barclay v. Gana, 3 Douglas, 389,

S. P.

(ft) Cases temp. Hardw. 183.

(c) See Goff r. Clinkard, cited in 1 Wil. Rep. 282.

{d) Dale v. Hall, 1 Wils. Rep. 281. Proprietors of the Trent Navigation v.

Wood, 3 Esp. Rep. 127.

(e) Rich V. Kneeland, Cro. Jac. 330. Wardell v. Mourillyan, 2 Esp. N. P.

Cas. 693. Elliott r. Rossel, 10 Johns. Rep. 1.

(<7) Ross V. Johnson, 5 Burr. Rep. 2825. Maving v. Todd, 1 Sfarkiels Rep.

72, are cases which countenance the idea that wharfingers are liable as com-
mon carriers, but later authorities justly question this doctrine, and in Ro-

contract to carry over connecting lines and so render itself liable. Ohio
& M. R. Co. V. McCarthy, 96 U. S. 258; Ogdensburg & L. C. R. Co. v. Pratt,

89 U. S. (22 Wall.) 123. But no liability attaches to them at coijiimon law
beyond their own lines. Myrick v. Mich. Cent. R. Co., 107 U. S. 102. When,
however, he receives goods to be carried beyond his own line he is liable

and bound to carry and deliver them. 111. Cent. R. Co. v. Copeland, 24
111. 332; 111. Cent. R. Co. v. Johnson. 34 111. 389; Chicago & N. W. R. Co. v.

Montfort, 60 111. 175; Erie R. Co. v. Wilcox, 84 III. 239. They will be liable

for delay arising frpm actual negligence, where the bill of lading states that

they shall not be liable "for loss to perishable articles occasioned by delays

of any kind." Wabash R. Co. v. Jageman, 115 111. 407. Where there was
a contract to deliver to a connecting line by a specific date, goods which
were liable to be damaged by freezing, the carriers were held liable for

damage done by freezing on such connecting lines, by reason of their not
delivering in time. Fox v. Boston & M. R. Co., 1 L. R. A. 702.

He may, however, demand the price before he takes the goods, and if not
paid refuse to carry; he may recover the price if he carries without its be-

ing lii-st paid. Morse v. Slue, 1 Vent. 238; Wright v. Snell, 5 Barn. & Aid,

353; Batson v. Donovan, 4 Jiarn. & Aid. 32.

" Brown r. Denison, 2 Wend. 693; Coggs v. Bernard, 1 Smith L. C; Sida-

way V. Todd, 2 Starkie, 400.
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acters as cominoa carriers, and to the whole extent of inland car-

riers, except so far as they may be exempted by the exceptions in

the contracts of the charter party and bill of lading, or by statute.

They are bound to indemnify, in cases in which they are liable as

common carriers, according to the value at the place where they

may have contracted to deliver the goods (a). There is no dis-

tinction between a land and a water carrier; and so it was de-

clared by Lord Manslield, and the other judges of the K. B., in

the case of The Proprietors of the Trent Navigation v. Wood (b)
;

and the carrier is equally liable for the acts cf his servants or

agents and for his own. The maxim of resjjondeat super-ior ap-

plies (c)
"

The proprietors of a stage coach do not warrant the safety of

passengers in the character of common carriers; and they are

not reponsible for mere accidents to the persons of the passengers,

but only for the want of due care (d). Slight fault, unskilful-

ness, or negligence, either as to the competence of the carriage,

or the act of driving it, may render the owner respon-

sible in damages for an injury to * the passengers; they [ * 601 ]

are to be transported as safely as human foresight and

care will permit (e).^ It was held, also, by Lord Holt, that the

])erts V. Turner, 12 Johns. Rep. 232. Piatt v. Hibbard, 7 Coiren's Hep. 497,

and Blin v. Mayo, 10 Vermont R. 60, it was considered that wharfingers were
not liable as common carriers, unless they superadd the character of carrier

to that of wharfinger; they are, like warehousemen, bound only to ordinary

care. j

(a) Watkinson v. Langhton, 8 Johns. Rep. 164. Amory v. M'Gregor, 15

Ibid 24. Oakey v. Russell, 18 Martin's Louis. Rep. 62. M'Gregor v. Kil-

gore, 6 Ohio R. 358.

(ft) 3 Esp. N. P. Rep. 127. 4 Douglas, 287, S. C.

(c) Cavenagh v. Snch, 1 Price's Exeh. Rep. 328. Ellis v. Turner, 8 Term
Rep. 531.

{(l) Aston V. Heaven, 2 Esp. N. P. Rep. 533. Christie v. Griggs, 2 Camph. Rep.

79. Crofts V. Waterhouse, 3 Bing. Rep. 321. In Boyce v. Anderson, 2
Peters' U. S. Rep. 150, it was decided, that the law regulating the responsi-

bility of common carriers did not apply to the case of carrying human beings,

such as negro slaves, unless the loss was occasioned by the negligence or un-
skilfulness of the carrier or his agents.

(r) Wordsworth v. Willan, 5 Esp. N. P. Rep. 273. Mayhew v. Boyce, 1

^' Minter v. Pacific R. Co., 41 Mo. 503. A common carrier cannot limit his

liability to the acts of himself and his servants. Misssouri Pacific R. Co. r.

Ivey, 1 L. R. A. (Texas) 500. Neither can he relieve himself from liability

by an agreement between himself and his servant whereby the latter is

to assume all risk in consideration of receiving all the profit unless such
agreement is made known to the customer. Farmers' & Merchants' Bank v.

Champlain Transfer Co., 23 Vt. 186; King »•. Lennox, 19 Johns. 235; Hoseav.
McCrory, 12 Ala. 349.

^* The liability of a carrier of passengers does not arise from contract but
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owners were not answerable as carriers for the baggage of the

passengers, unless a distinct price was paid for the baggage, and

that it was not usual to charge for baggage, unless it exceeded a

certain amount in weight or quantity (a). But the custody of

the baggage is an accessary to the principal contract; and the

modern doctrine, and the tendency of the modern cases seem to

be, to place coach proprietors, in respect to baggage, upon the

ordinary footing of common carriers (b). AVhenever the owner

of the coach becomes answerable as a carrier for the safety of the

baggage, he is not discharged in consequence of any particular

care over his baggage which the passenger may have voluntarily

assumed (c)/" The responsibility of the proprietors of post

Siarkie's Rep. 423, Jones v. Boyce, Ibid. 493. Jackson v. Toilet, 2 Ibid. 37.

Dudley v. Smith, 1 Campb. Rep. 167. Israel v. Clark cSc Clinch, 4 Esp. N. P.

Rep. 259. Sharp r. Grey, 9 Ring. Rep. 457. It' a carriage be upset and a
passenger injured, it is incumbent on the part of the owner to relieve him-
self from damages to prove that the driver was a person of competent skill,

of good habits, and in every respect qnaliiied and suitably prepared for the
business, and that he acted on the occasion with reasonable skill, and
with the utmost prudence and caution. Stokes r. Saltonstall, 13 Peters, 181.

{o) Middleton v. Fowler, 1 Salk. Rep. 282. Upshare r. Aidee, Comyns'
Rep. 25.

[b) Brooke v. Pickwick, 4 Bing. Rep. 218. 1 BelVs Com. 475. Sionfs Com.
324,325. Hollister r. Nowlen, 19 Wendell, 234. In the case of the Orange
County Bank v. Brown, 9 WendeWs Rep. 85, it was held, after a very lull

discussion, that a common carrier, as in the case of the owner of a steam-
boat, who carries pa.ssengers and their baggage, is responsible for the bag-
gage, if lost, although no distinct price be paid for its transportation. But
where the baggage consists of an ordinary travelling trunk, in which there

is a large sum of money, exceeding an amount ordinarily carried for travel-

ling expenses, such money is not considered as included under the term
baggage, so as to render the carrier responsible for it,

(r) Chambre, J,, in Robinson v. Dunmore, 2 Bos. <& PulJ. 41G.

from a duty imposed by law, and is a public one. Great Northern R. Co. v.

Harrison, io Ex. 376: Philadelphia & Reading R. R. Co. v. Derby, 14 How.
(U. S.) 468; Todd ?'. Old Colony & Fall River R. Co., 3 Allen, 18; Pennsyl-
vania R. Co. V. Henderson, 51 Pa. St. 315; Fairmount R. v. Stutler, 54 Penn.
St. 375; Wilton v. Middlesex R., 107 Mass. 108. In support of the text see

Hollist^r r. Nowlen, 19 Wend. 234; Cole r. Goodwiij, Jd. 251; Simmons v.

New Bedford Steam-boat Co. , 97 Mass. 361; Peixotti v. McLaughlin, 1 Strobh.

468; Powell v. Myers. 26 Wend. 591.
" Camden & Amboy R. Co. v. Belknap, 21 Wend. 354; Stokes v. Salton-

stall, 13 Peters, 181. If the passenger takes the baggage under his exclusive

care the carrier is not liable. Cohen v. Fro.st. 2 Duer. 335; Steam-Boat r. Vau-
derpool, 16 B. Monr. 302; Tower ?;. IJtica, etc., R. R. Co., 7 Hill, 47. Although
the mere fact of the owner having attempted to take additional care of it

will not excuse the carrier. Le Couteur v. London Sc S. W. R. Co., L. R.

1 Q. B. 54; Fi.sher r. Clisbee, 12 111. 344, How lar steam-boat owners are

responsible for articles not handed over for safekeeping but carried about
by the owners seems to be a disputed (juestion. Gore v. Norwich. Sec, Trans-

portation Co., 2 Daly, 254; McKee?). Owen, 15 Mich. 115; Steam-boat Crystal

Palace t;. Vauderpool, 16 B, Mon. 302; Clark v. Burns, 118 Mass, 275; Ab-
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coaches is now usually so limited, by means of special notice (a),

as probably to render this point quite unimportant The coach,

or steamboat, or rail -road car proprietor, is not at liberty to turn

away passengers, if he has sufficient room and accommodation.

He is bound to provide competent vehicles, suitably and safely

equipped, and with careful and skilful persons to manage them (6).

He is bound to give all reasonable facilities for the reception and

comfort of the passengers, and to use all precau-

tions * as far as human care and foresight will go, for [ *602 ]

their safety on the road. He is answerable for the

smallest negligence in himself or his servants (c).^^

(a) Clarke v. Grey, 6 East's Rep. 564. But in Hollister v. Nowlen, {uh.

sup.) Cole V. Goodwin, 19 WendeU^ 251, and Camden Rail-road Company r.

Belknap, 21 lb. 354, it was held that a carrier could not restrict his common
law liability by a general notice that the baggage of passengers was at the
risk of the owners, even though that notice be brought home to the know-
ledge of the owner. The restriction can only be by express contract.

{b) Brethertou ?;. Wood, W Brod. iS: Biug. Rep. 54. Israel v. Clark &
Clinch, 4 Ei<p. N. P. Rep. 259. Aston v. Heaven, 2 Ibid. 533. Crofts v. Wa-
terhouse. 3 Bing. Rep. 319. Christie v. Griggs, 2 Covipb. N. P. Rep. 79.

Jai^ksonv.ToUet, 2 Slarkie's Rep. 37. 1 BelVs Com. 462. Jencks v. Cole-

man, 2 Siunner R. 221, 224. Sharp r. Grey, 9 Binghmn, 457. Ansell r. Wa-
terhouse, 2 Chitty R. I. Mersiter v. Cooper, 4 Esp. Rep. 260. 1 BelVs Comm.
462. Slory on Baihnents, 375, 2d edit. In the case of Jenks v. Coleman, it

was held, that the proprietor was not bound to receive passengers who would
not comply with the reasonable regulations of the boat or vehicle, or were
guilty of gross and vulgar habits of conduct, or who were disorderly, or
whose characters were unequivocally bad, or whose object was clearly tor

hostile or injurious purposes. Story on Bailments, 375, 2d edit.

(c) Aston V. Heaven, 2 Esp. N. P. Rep. 533. Christie v. Griggs, 2 Campb.
N.P. Rep. 79. Stonfs Comvi. 379. Stokes v. Saltonstall, 13 Peters' R. 181, 192.

bott V. Bradstreet, 55 Me. 530. Sleeping car owners are not liable as carriers

or as innkeepers. Pullman Palace Car Co. ?). Smith, 73 111. 360. But they
are bound to exercise reasonable care and if through want of such care the
passengers' goods are stolen they are liable, although they may have posted a
notice disclaiming liability for goods not deposited. Lewis v. N. Y. Sleep-
ing Car Co., 14;j Mass. 267; Whitney v. Pullman Palace Car Co., 143 Mass. 243.

The baggage must be articles of necessity usually carried by passengers,
and not merchandise or valuables. Stimson v. Conn. River R. Co., 98 Mass.
83; Smith v. Boston & M. R., 44 N. H. 325; Michigan Central R. v. Carrow,
73 111. 348. Yet they may be liable lor merchandise if it is visible to the
eye and can be plainly seen. Butler r. Hudson River R. R., 3 E. D. Smith,
571; Michigan Central R. R. v. Carrow, 73 111. 348.

As to what the term baggage will include, see the Ionic, 5 Blatchf. 538;
where a gold watch and chain, gold ornaments for personal presents, Avere held
not baggage. Hopkins i\ AVestcott, 6 Blatchf. 64; where manuscripts carried in

a trunk for the purpose of study or business were held baggage. But in

Walsh f). The H. M. Wright, Newb. Adm. 494, a gold watch, money, and other
articles carried in a valise were held baggage. In Spooner r. Hannibal, &.C., R.
Co., 23 Mo. App. 403, goods carried in a valise for the purpose of sale although
such valise has been checked were held not baggage for which the carrier is

liable.

^ They are bound to carry all who tender themselves and are prepared to
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The books abound with strong cases of recovery against com-

mon carriers, without any fault on their part; and we cannot

but admire the steady and firm support which the English courts

of justice have uniformly and inflexibly given to the salutary

rules of law on this subject, without bending to popular sympa-

thies, or yielding to the hardships of a particular case. In Morse

V. Slue (a), armed persons had entered on board the vessel, in the

night time, in the river Thames, under pretence of impressing

seamen, and plundered the vessel; and in Forward v. Pittard (6),

the common carrier lost a parcel of hops by a fire, which, in the

night, originated within one hundred yards of the place where

he had deposited the hops, and, raging with irresistible violence,

it reached and destroyed them. The loss in both those cases was

by inevitable misfortune, without the least shadow of neglect or

fault imputable to the carrier; and yet Sir Matthew Hale in the

one case, and Lord Mansfield in the other, delivered the unani-

mous opinion of the K. B. in favour of a great principle of pub-

lic policy, which has proved to be of eminent value to the morals

and commerce of the nation, in succeeding generations. The rule

makes the common carrier in the nature of an insurer, and an-

swerable for every loss not to be attributed to the act of God, or

public enemies.^' According to Lord Holt, it was "a politic es-

tablishment, contrived by the policy of the law, for the safety of

all persons, the necessity of whose affairs obliged them to trust

these sorts of persons;" and it was introduced to prevent the

necessity of going into circumstances impossible to be unravelled.

The law presumed against the public carrier, unless he

[
* 603] could show it was done * by public enemies, or such acts

as could not happen by the intervention of man, as light-

ning and tempests. If it were not for such a rule, the carrier

(a) Supra, p. 599. {h) 1 7Vn/i. Ret). 27.

pay. Benett r. Peninsular Co., 6 C. B. 775; Hawcroft v. Great Northern R.

Co., 8 Eng. L. & Eq. 362; Tarbell v. Central R. Co., 34 Cal. 616. Tliey may
make rea.sonable regulations lor the comTort of their passengers, IVIaroney

V. Old Colony R., 106 Mass. 153; Galena. &c., R. R. Co. v. Yarwood, 15 111.

472; West Chester R. v. Miles, 55 Pa. St. 209.
" The fault of the .shipper, or the inherent quality of the property. Jlar-

ris ?,-. Northern Ind. R. Co., 20 N. Y. 232; Bohannan r. Hammond, 42 Cal.

227; Bixford r. Smith, 53 N. 11. 355. Where the injury is contributed to by
his own negligence he cannot claim protection up(m the ground of its being

the act of God. Read r. Spaulding, 30 N. Y. 630; Michaels r. N. Y. Cent.

R. Co., III. 564; New Brunswick, etc., Transfer Co. r. Tiers, 24 N.J. L. 697;

Hill V. Sturgeon, 28 Mo. 323. See note.
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might contrive, by means not to be detected, to be roV)bed of bis

goods in order to share the spoil (a). Sheriffs and gaolers, ia

respect to debtors in custody, have been placed under the same

responsibility as common carriers (6).

The common carrier is answerable for the loss of a box or

parcel of goods, though he be ignorant of the contents, or though

those contents be ever so valuable, unless he made a special ac-

ceptance {c).'"^ But the rule is subject to a reasonable qualifica-

tion; and if the owner be guilty of any fraud or imposition in

respect to the carrier, as by concealing the value or nature of the

article, or deludes him, by his own carelessness in treating the

parcel as a thing of no value, he cannot hold him liable for the

loss of the goods. Such an imposition destroys all just claim to

indemnity; for it goes to deprive the carrier of the compensation

which he is entitled to, in proportion to the value of the article

intrusted to his care, and the consequent risk which he

incurs; *and it tends to lessen the vigilance that the [*604]
carrier would otherwise bestow {d).^^

(a) JoneK on Bailment, 79—85. Lord Holt, in Coggsi'. Bernard, 2 Ld. Raym.
909. Barclay v. Hvgena, cited in 1 Term Bep. 33. Trent Navigation Co. v.

Wood. 3 E^ip. N. P. Rep. 127. Hyde v. Trent and Mersey Navigation Co., 5
Term Rep. 389.

(b) r:iliott v. Duke of Norfolk, 4 Term Rep. 789. Alsept v. Eyles, 2 IT.

Blacks. Rep. 108. Green v. Hern, 2 Penn. Rep. by P. & W. 167. Ch. J. Gib-
son, in this last case, vindicates with great force the stern policy of the rule
ot the common law, in its application to sheriffs and gaolers. The Code
.Napoleon, and the Civil Code of Louisiana, have declared, in the same words,
that carriers and watermen were subject to the like obligations and duties as
tavernkeepers, and that they were responsible for goods intrusted to them,
against loss and damage by theft or otherwise, unless they could show that
the loss proceeded from force majeure, or uncontrollable events. Code Napoleon,
art, 1929, 19r>3, 1954, 1782. 1784. Civil Code of Louisiana, art. 2722, 2725,
2910, 2939.

(c) Titchburne v. White, 1 Sir. Rep. 145. Phillips v. Earle, 8 Pick. Rep.
182. iNIalpica v. M'Kowu, 1 ^filler's Louis. Rep. 248, The latter case speaks
of the point as doubtful; but concludes it to be the better opinion, that the
master would be responsible for a trunk or parcel received on board of a ves-
sel, without any information of its contents, unless there be a notice or
declaration that he was not to be responsible.

{d) Gibbon v. Payntou, 4 Burr. Rep. 2298. Clay v. Willan, 2 H. Blacks.
Rep. 298. Batson v. Donovan, 4 Barmo. & Aid. 21. Phillips v. Earle, 8 Pick.
Rep. 182. And see supra. 601, note a,

^^ In the absence of notice a party is not bound to disclose the value of the
goods until requested by the carrier. Cole v. Goodwin, 19 Wend. 251; Hol-
lister V. Nowlen, 19 Wend, 234.

^^ Little V. Boston & INI, R, Co,, 66 Me. 23^; Merchants' Despatch Trans.
Co. ?•. Bolles, 80 111, 473. There must be a misrepresentation as to a latent
as distinguished from a patent matter. New Jersey K. v. Pennsylvania R.
R., 3 Dutch. 100.
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If goods be destroyed by necessity, as by throwing them over-

board from a vessel or barge, for the preservation of the vessel

and crew in a tempest, the carrier is not liable (a)/'" The re-

sponsibility of the common carrier does not commence until there

has been a complete delivery to him; and if, according to the

usage of the business, it be a sufficient delivery to leave the goods

on the dock, by or near the carrier's boat, yet this must be ac-

companied with express notice to the carrier (6).^' When the

responsibility has begun, it continues until there has been a due

delivery by him, or he has discharged himself of the custody of

the goods in his character of common carrier (c) There has been

some doubt in the books, as to what facts amounted to a delivery,

so as to discharge the common carrier. If it be the business of the

carrier to deliver goods at the house to which they were directed,

he is bound to do so, and give notice to the consignee (d). In

Hyde v. Trent and Mersey Navigation Company (e), it was much
discussed whether the carrier was bound to deliver to the indi-

vidual at his house, or whether he discharged himself by delivery

to a porter, at the inn in the place of destination. The opinion

of the majority of the court (though there was no decision on the

point) was, that the risk of the carrier continued until a personal

delivery at the house or place of deposit of the consignee, with

notice. The actual delivery to the proper person is gen-

[ *605] erally conceded to be the duty of the carrier {g)\ *and

it is settled that he cannot dispute the title of a party

(rt) Mouse's case, 12 Co. Smith v. Wright, 1 Cnine^s Rep. 43.

(ft) Packard v. Getman, 6 CowerCs Rep. Ibl. And see, also, Selwayv. Hol-
loway, 1 Ld. Raym. 46. Cobban v. Downe, 5 Esp. Rep. 41.

(c) Garside v. Trent and Mersey Navigation Co., 4 2Wm Rep. 581. Hyde
V. Trent and Mersey Navigation Co., 5 Term Rep. 389.

{d) Golden v. Manning, 2 Wm. Blacks. Rep. 916. 3 Wilson, 425, 433, S. C.

Storr V. Crowley, 1 M^Clel. & Young, 129.

(e) 5 Term Rep. 389.

\g) Smith v. Home, 8 Taunt. Rep. 144. Bodenham v. Bennet, 4 Triceps

Ex-ch. Rep. 31. Garnett v. Willan, 5 Barnw. & Aid. 53. Duff v. Budd, 3
Brod. <& Ring. Rep. 177.
^ Kenrig v. Eggleston, Aleyn, 93, and Barcroft's case, therein cited.
«• See note 50, ante. Wright v. Caldwell, 3 Mich. 51; Tower v. Utica R.

Co., 7 Hill, 47; Grosvenor v. New York Cent. R. Co., 39 N. Y. 34. But if

there is a constant usage and custom for a carrier to take goods from a par-

ticular wharf ^vithout special notice, the delivery of the goods there without
notice will be sufficient delivery. Merriman v. Hartford & N. H. R. Co., 20
Conn. 354; Galena R. Co. v. Rae, 18 111. 488; Gleason v. Goodrich Trans. Co.,

32 Wis. 85. f
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who delivers goods to him (a).^^ The consignee may take charge

of the gpods on their passage, and before they have arrived at

the extreme or ultimate place of delivery, and the carrier's risk

will then terminate (b). In New York, it was held, in Ostrander

V. Broion (c), that placing goods on the wharf, without notice to

the consignee, is not a delivery to the consignee, so as tc dis-

charge the carrier, even though there was a usage to deliver

(rt) Miles V. Cattle, 6 Bing. Rep. 743.

lb) Strong f. Natally, 4 Bos. d- Pull. 16.

(c) 15 Johns. Rep. 39. la Chickering v. Fowler, 4 Pick. Rep. 371, it was
held, that in the absence of any special custom, a delivery at the icharf,

which is the usual place of delivery, with notice to the consignee, is a deliv-

ery to the consignee. The same rule was declared in Cope v. Cordova, 1

RnHle\H Rep. 203; and it was grounded on the fact of the general practice in

relation to goods coming from a foreign port. In New York, in the case of

Fo.K V. Blossom, {N. V. Common Pleas, October, 18'28,) it was proved upon
the trial to be the understanding, that the carrier's resf)onsibility ceased

when the goods were landed on the wharf ; but the decision was, that the de-

livery was not complete until the goods were carefullj' separated and desig-

nated for the consignee. And in the case of Pacard v. Bordier, decided in

the supreme court of Louisiana, in the winter of 1831—32, it was held, that

landing goods by the captain of a vessel on the levee at New Orleans, being

the usual place of unloading, with notice in the newspapers to the consignees,

was not sufficient. The notice must be brought home to the consignee. So,

a person undertook to carry boxes of lumber down the river to a certain

cove, and being refused a place of deposit there, he deposited them near by,

in as safe a place as could be found, and left them, and they were afterwards

carried away by the flood and lost, and he was held responsible. The carrier

did not continue his care until he had given notice to the owner, and until

the latter had a reasonable time to assume the care of them, and therefore he
was held liable. Picket v. Downer, 4 Vermont Rep. 21. In the case of Gib-
son r. Culver, 17 Wendell, 305, the duty of the common carrier received a
full discussion, and it was considered to be the settled rule, that actual de-

livery of the goods to the consignee was necessarj'^ in order to discharge the
carrier, unless it was the course of the business to leave the goods at speci-

fied places, and then notice of the arrival and place of deposit, comes in lieu

of personal delivery. Carriers by ships and boats must stop at the wharf,

and railroad cars must remain on the track. Nothing will dispense with the
nece.ssity of the notice instead of actual delivery, but some uniform and no-
torious usage presumed to be known to the consignee. The necessity of de-

livery of baggage to the passenger at the end of his journey by the common
carrier before his responsibility can cease, was strongly inculcated by the
judges in the case of Cole v. Goodwin, 19 Wendell, 251.

^^ A carrier must act in perfect good faith and solely with a view to a
proper delivery of the goods, as the law exacts absolute certainty as to the
party to whom he is to deliver the goods, the question of misdelivery be-

ing one for the jury. Ball v. Liney, 48 N. Y. 6; McEntee v. New Jersey
Steamboat Co., 45 N. Y. 34. "SVhere a jiersonal delivery is requisite he must
find out and deliver to the con.signee. Schroederv. Hudson R. Co., 5 Duer.
55. Any misdelivery is deemed a conversion. Claflin v. Boston & L. R. Co.,

7 Allen, 341 ; Viner v. N. Y., A. G. & W. S. S. Co., 50 N. Y. 23; Hawkins v.

Hoffman, 6 Hill, 586; Bowlin v. Nye, 10 Cush. 417. See, however, Robinson
t'. Austin, 2 Gray, 564; Packard v. Getman, 4 Wend. 613, where it was held
that a bare non-delivery is not a conversion unliss he refuses to deliver after

demand.
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goods in that manner. The carrier must not leave or abandon

the goods on the wharf, even though there be an inability or re-

fusal of the consignee to receive them/'"^

As carriers by water were liable at fcommon law to the same

extent as land carriers, and as their responsibility was more ex-

tensive, and their risk greater, from the facilities, for the commis-

sion of acts of fraud and violence upon the water, it was deemed,

in England, a proper case for legislative interference to

[ *600 ] a guarded and limited extent. The statutes *of 7 Geo.

II. ch. 15, and 20 Geo. III. ch. 86, and 53 Geo. III. ch.

1 59, exempted owners of vessels from responsibility as common
carriers for losses by fire; and provided further, that the owner

should not be liable for the loss of gold, silver, diamonds, watches,

jewels or precious stones, by robbery or embezzlement, unless the

shipper inserted in the bill of lading, or otherwise declared in

writing to the master or owner of the vessel, the nature, quality,

and value of the articles; nor should he be liable for embezzle-

ments, cr loss or damage to the goods arising from any act or neg-

lect, without his fault or privity, beyond the value of the ship

and freight; nor should part owners in those cases be liable be-

yond their respective shares in the ship and freight (a). Though

we have only in one or two instances such statute provisions in

this country (6), yet, according to the modern English doctrine,

(a) Wilson v. Dickson. 2 Barnw. A Aid. 2. The statute of 53 Geo. IIP.,

further limited the responsibility of ship owners for damage done, without
their fault, to other vessels or their cargoes, to the value of the ship doing
the damage at the the time of the accident.

(6) In Massachusetts, the j-esponsibility of owners was, by a statute passed
in 1818. and re-enacted in the Revised Siniufes of 18o5, part 1, tit. 12, ch. 32,

sec. 1 and 2, limited to the value of their interest in the ship and freight, in

cases Avhere they were liable for loss or damage occasioned by the acts of the
master or mariners. By the statute of New York of April l;]th, 1820, ch.

^•' A custom at a port of delivery forms part of the contract. Richardson ii

Goddard, G4 U. S. (23 How.) 28; but the custom must be one which gener-
ally prevails and is generally accepted. Duling ?'. Philadelphia, W. & B.

R. Co., GG Md. 120; and must be brought to the paities' notice. Little v.

Fargo, 43 Hun. 233; Nicholas u N. Y. Cent., &c., R Co., 89 N. Y. 370.

Delivery at a port is governed by the usage of trade. Blossoms v. Smith.
3 Blatchf 316; Gib.son v. Stevens, 3 McLean, 563; Higgins v. U. S. .Mail S.

S. Co., 3 Blatchf 282. In the absence of such usage or custom the general
usage of trade prevails. Richardson v. Goddard, 64 U, S. (2:^ How.) 28; Gib-
son V. Stevens, 3 McLean, 563. If there is a custom to deliver at a wharf
with notice to the owner of the time and place of unloading it is enough.
O-strander v. Broom, 15 Johns. 39; The Grafton, Olcott, 43; Kohn v Packard.
3 La. 224. But where there is a written contract a custom cannot prevail.

Powell V. Thompson, 80 Ala. 51. Neither can it change a clear and express

contract. Harrell v. Zimmerman, 66 Texas, 292; Larrowe r. Lewis, 44 Hun.
226. Nor affect a legal right. Sullivan v. Jeruigau, 21 Fla. 264.
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which may be applicable with us, carriers may limit their respon-

sibility by special notice of the extent of what they mean to as-

sume/'^ The goods in that case are understood to be delivered

on the footing of a special contract superseding the strict rule of

the common law; and it is necessary, in order to give effect to the

notice, that it be previously brought home to the actual know-

ledge of the bailee, and be clear, explicit and consistent (a). The

doctrine of the carrier's exemption, by means of notice, from his

extraordinary responsibility, is said not to have been

known until the case of Foricard * v. Pittard, in 1785(6); [
* 607 ]

and it was finally recognized and settled by judicial de-

cision in Nicholson v. Willan (c), in 1804. The language of the

court in Bodenham v. Bennett (d), and in Garnett v. Willan (e)

is, that those notices were introduced to protect the carrier only

from extraordinary events, or from that responsibility which be-

longs to him as an insurer, and not from the consequences of the

want of due and ordinary care and diligence. It has been stren-

uously urged in some of the cases, that there was no sound dis-

tinction, as to fhe responsibility of the common carrier under the

notice, between ordinary negligence and misfeasance of him or

202, the eonduet of eanal boats are under specific rtgnlations, and freight-

boats are bound to afford facilities to the passage of packet or passenger
boats, througli the locks and on the canals, and the masters and owners are

held responsible in damages for injuries resulting from any undue non-com-
pliance with their duty. Farnsworth r. Groot, Coicen\-i li. (598.

(n) Butler ?'. Heane, 2 Camph. licp. 415. Cobden /. Bolton. Ihi<L 108.

Gouger v. Jolly, 1 HoWf^ Rep. 317. Mayhew ?', Eames, ?i Bartow, d- Cicm. 601.

Brooke v. Pickwick, 4 Bing. Rep. 218. It is not sufficient, in order to fix

notice on a party, that it was inserted weekly in a newspaper which the
party took. Rowley v. Home, 3 Bing. Rep. 1. *rhe difficulty of giving the
requisite notice, said the K. B., in Kerr r. Willan, 2 S(arkie'f< Rep. 53, arises

from the attempt of the carrier to depart from the old rule of the common
law.

(6) Burrough, J., 8 Tniiut. Rep. 146.

{(') 5 Easrn Rep. 507.

(if) 4 Prire'H ErcJi. Rep. 31.

(c) 5 lioniw. <C- Aid. 5:> Mr. Bell strongly condemns the policy of re-

stricting the respsnisibility of the common carrier by means of the notice;
and he says the effect of notice ought legitimately to be confined to the reg-

ulation of the consideration for risk; and that the carrier ought, at all events,

to be held to the ordinary diligence of the contract, and responsilde for the
reasonable amount of loss, according to the appearance of the package de-
livered, il the owner does not choose to pay the amount of the premium, un-
less he shows a speci<d- agreement, or evidence, not merely of notice, but of
assevf to that notice. 1 />c//'s Cnmm. 473—475.

^* The rights, duties and obligations of carriers by water are the same as
those of a carrier l)v land. Elliott v. Rossell, 10 Johns. 1; New Jersev Steam
Nav. Co. r. Merchants' Bauk, 47 U. S. (G How.) 428; Baxter t'. Leland, Abb.
Adm. 350.

49 VOL. II. KENT. 769
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his servants. Be that as it may, it is perfectly well settled, that

the carrier, notwithstanding notice has been given and brought

home to the party, continues responsible for any loss or damage
resulting from gross negligence or misfeasance in him or his ser-

vants; and ihe question of responsibility has generally turned

upon the fact of gross negligence (a)/^

The English judges have thought that the doctrine of

[*608] * exempting carriers from liability by notice had been

carried too far; and its introduction into Westminster

Hall has been much lamented (6). Some of the late decisions in

this country show a firmness of purpose not to relax the strict-

ness of the English rule (c).

(a) Ellis V. Turner, 8 7Vrm. Rep. 531. Beck v. Evans, 16 Enst's Rep. 247*

Smith V. Home, 8 Tminl. Rep. 144. Birkett ?'. Willan, 2 Bnruw. & Aid. 35&*

Batson v. Donovan, 4 Ihid. 21. Garnett v. Willan, 5 Ibid. 52, Sleat v. Fagg^
5 Ibid. 342. Diiflf r. Budd, 3 Thod. & Ring. 177. Lowe v. Booth, 13 Prict'

Exch. Rep. 329. Brooke v. Pickwick, 4 Ring. Rep. 218. 12 R. Moore, 447,

S. C. Carriers, after the notice, are not liable for a robbery by their servants,

if there has been great carelessness on the part of the owner, and no gross

negligence on their part. Bradley r. Waterhouse, 1 Danson & Lloyd, 1.

{b) See Smith v. Home, 8 Taunt. Rep. 144.

(c) In the case of Barney v. Prentiss & Carter, 4 Harr. & Johns. 317, it was
a question raised, but left undecided, whether a common carrier can exon-
erate himself from the responsibility, as such, by means of a previous notice;

but if he can, the notice should, at least, be plain, explicit, and free from all

ambiguity. In Atwood v. The Reliance Transportation Co., (Sup. Court,

Penn., 1839,) Ch. J. Gibson questions the policy of the new rule, that the

carrier may lessen his common law responsibility by a special agreement,

and it was held that exceptions to the common law rule were to be strictly

construed, and in Mollister r. Nowlen, 19 lKe»^f//, 234, Cole u. Goodwin, Id.

251, and Camden R. R. Company v. Belknap, 21 lb. 354, it was decided that

stage coach proprietors and other common carriers, could not restrict their

common law liability by a general notice that the baggageof passengers was
at the risk of the owners, even though the notice was brought home to the

knowledge of the owner. Nothing short of an express contract or special

acceptance as between the proprietor and owner would be sufficient. Those
two decisions contain very learned and able discussions of the subject, and
the .solidity and policy of the stern rule of the common law, are ably and suc-

cessfully vindicated. The English statute (1 Wm. IV. ch. 68,) made /or /Ac

more efectual proleciion of eommon carriers for hire., declares, that they shall

not be liable for the loss of, or injury to any property of the following de-

scription: that is to say, of gold or silver coin, or gold or silver in a manu-
factured or unmanufactured state, or any precious stones, jewellery, watches.

&c., bills, notes, writings, pictures, plated articles, gla.ss, silks, furs, or lace,

contained in any parcel to be carried for hire, or to accompany a passenger

iu any public conveyance, where the value exceeds 10/., unless delivered as
«* IFpon the question of notice, see Hollister v. Nowlen, 19 Wend. 234;

Cole r. Goodwin, 19 Wend. 251. The notice must be brought home to the

customer. Camden, &c., Transportation Co. v. Belknap, 21 Wend. 354;

Pardee r. Drew, 25 Wend. 459. In Pennsylvania he mny limit his respon-

sibility for the carriage of baggage by notice. Bingham v. Rogers, 6 Watts
<& S. 495. The cjuestion is not definitely decided. See Story on Bailments,

sec. 554, 555, and notes.
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la New York, the English law on the subject has been fully,

explicitly, and repeatedly recognized in its full extent; and equally

in respect lo carriers by land and water, and equally in respect

to foreign and inland navigation (a). In Elliott v. Rossell, the

whole doctrine was extensively considered; and it was understood

and declared, that a common carrier warranted the safe delivery

of goods, in all but the excepted cases of the act of God and

public enemies; and that there was no distinction between a car-

rier by land and a carrier by water, and whether the water navi-

gation was internal or foreign, except so far as the exception is

extended to perils of the sea by the special terms of the

contract * contained in the charter party or bill of lad- [
* GOO

]

ing.^*^ It was further shown, that the marine law of

Europe went to the same extent, as did also the civil law, and the

law of those nations in Europe which have made the civil law the

basis of their municipal jurisprudence. The principle appeared

to be sound and wise, and to have a very general reception among
nations. The same doctrine was again declared in New York, in

Allen v. Sewall (6); and the owners of a steam-boat, carrying

such with an express formal declaration of the value, and the carrier to he
entitled to an increased rate of charge, according to previous notice. No
public notice is to limit the responsibility of the carrier in respect to other
goods. The exception in bills of lading of goods on inland navigation, of
"dangers of the river which are unavoidable," narrows the liability of the
boat-owner, and exempts him from liability for accidents and loss occasioned
by hidden obstructions newly placed in the river, and which human skill

wid foresight could not discover and avoid. Gordon v. Buchanan, 5 Yerger''s

Tenn. Rep. 7L
(rt) Colt V. M'Mechen, 6 Johm. Rep. 160. Schieffelin ?'. Harvey. 6 Ihid.

170. Elliott r. Kossell, 10 Ihid. \. Kemp v. Coughtrv, 11 Ihid. 107. Allen
V. Sewall, 2 WendeWs Rep. 3-37. McArthur v. Sears, 21 Ih. 190.

{h) 2 WemlelVs Rep. 327. The case of Aymar v. Astor (6 CoiceiVs Rep. 266,)
would seem to have gone far to unsettle and reverse the common law doc-
trine respecting carriers by water. But if there was not originally some in-
accuracy or mistake in the statement or report of that case, it is to be con-
sidered as completely overruled by the case of Allen v. Sewall. This last

case was reversed by the court of errors, (6 WendelV-f Re]),335,) on the ground
that bank bills were not goods, wares, and merchandise, within the meaning
of the statute incorporating the Steam-Boat Company, whose agent the de-
fendant was, and that the carriage of such bills was not a part of their ordi-
nary business, and was forbidden by instructions to the master. But the
general doctrine in the text respecting the liability of common carriers was
not disturbed. So, in the case of Camden Company r. Burke, 13 Wendell, 611,
it was held that steam-boat and railroad companies were liable for the baggage
as common carriers; and even notice, brought home to the passengers, that all
baggage to be at the risk of the owners, will not exempt the owners from the
implied agreement that the vehicle is sufficient. But they are not responsible
for the passengers, if due care be used.
^ See note 64, ante.
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light freight and parcels for hire, were held to bo liable as com-

mon carriers. Bank bills were held to be goods, within the mean-

ing of the law; and directions to the captain not to carry money
did not excuse the owner, unless notice of such instructions were

brought home to the shipper. There is no doubt, also, that the

doctrine of the English common law, which declares that persons

carrying goods for hire by land or water, including all kinds of

internal as well as external navigation, are common carriers, and

liable for all losses happening otherwise than by inevitable acci-

dent, prevails generally in these United States, as part of the

common law of the land. The slightest neglect or fault, levissima

culpa, renders the master of a vessel liable (a).

[ * 610] *It has been the settled law in England, since the case of

Lane v. Cotton (b), that the rule respecting common car-

riers does not apply to post masters, and there is no analogy between

them. The post office establishment is a branch of the public

police, created by statute, and the government have the manage-

ment and control of the whole concern. The post masters enter

into no contract with individuals, and receive no hire, like com-

mon carriers, in proportion to the risk and value of the letters

under their charge, but only a general compensation from gov-

ernment. In the case referred to, the Post Master General was

held not to be answerable for the loss of exchequer bills stolen

out of a letter while in the defendant's office. The subject was

again elaborately discussed in Whitfield v. Lord Le Despencer (c),

(a) M'Clnre v. Hammond, 1 Bay's S. C. Rep. 99. Miles v. Johnson, 1

M'Cord^s Rep. 157. Cohen v. Hume, Ihid. 439. 8myrl v. Niolon, 2 Bniley'a

S. C. Rep. 421. Murphy v. Staton, 3 Munf. Rep. 239. Bell v. Reed, 4 Bin-

nei/'s Rep. 127. Moses r. Norris, 4 N. H. Rep. 304. Craig r. Childress, Peek"

a

Tenn. Rep. 270. Gordon r. Buchanan, 5 Yerqe.r's Tenn. Rep. 71. Turney v.

Wilson, lib. 340. Faulkner v. Wright, 1 Rice's S. C. Rep. 107. Hennen v.

Munroe, 11 Martin'^a Louis. Rep. 579. Smith v. Pierce, 1 Miller' s Louis. Rep.

349. Spencers v. Daggett, 2 Vermont Rep. 92. In Pennsylvania, the English
law, as to carriers by land, is admitted in the full extent; hut with respect

to carriers by inland navigation, the law was considered, in Gordon r. Little,

S Serf/. & Rawle, 533, to be unsettled in respect to its application in that

state. The carrier on inland waters was held to be clearly liable for every

accident which skill, care and diligence could have prevented; but beyond
that point it was competent for the common carrier to prove ausagedifTerent

from the common law. In Harrington v. M'Shane, 2 WniVs Penn. Rep. 443,

it was however adjudged, that under the usage of trade on the western

waters, (the river Ohio,) the owners of steamboats carrying goods on freight

were common carriers, and liable as such for all losses, except those occasioned

by the act of God, or the public enemy.
{b) 1 Lil. Rnym. 646.

(c) Cowp. Rep. 754.
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and tlio same doctrine asserted/' The Post Master General was

held not to bo responsible for a bank note stolen by one of the

sorters, out of a letter in the post office. But a deputy

post master or clerk in the office, is still answerable in a

private suit for misconduct or negligence; as, for wrongfully de-

taining a letter an unreasonable time (a). The English law on

this subject was admitted, in Dunlop v. Munroe (6), lobe the law

of the United States; and a post master was considered to be

liable in a private action for damages arising from misfeasance

or for negligence, or want of ordinary diligence in his office, in

not safely transmitting a letter (c).^"* Whether he is liable him-

self for the negligence of his clerks or assistants was a

point not decided; though, if he were to bo deemed *re- [
* 611

]

sponsible in that case, it would only result from his own
neglect, in not properly superintending the discharge of his duty

in his office (dy
The general doctrines of agency and lien have a material

bearing on this subject of bailment; but as they are essentially

connected with mercantile transactions, their extent and import-

ance will require a separate discussion.

(a) Rowing v. Goodchild, 3 Wils. Rep. 443.

(&) 7 CVanch's Rep. 242.

{c) See, also, Schroyer v. Lynch, in the su^weme court of Pennsylvania,
cited in Story on Bnilmenls, 302, 2d edit.

{(ij Since the first edition of this work, ray learned and estimable friend,

Mr. Justice Story, in the discharge of his duties as Dane Professor of Law in

Harcard Unirersiiif has favoured the public with Commentaries on the Laio of
Bailments, with Itlustrationsfrom the Civd and the Foreign Law; and in 1840, he
gave to the public an improved and enlarged edition ol that work. 1 would
strongly recommend that volume to the student who wishes to pursue more
extensively than the plan of the present lecture permitted, the refined dis-

tinctions and practical illustrations which accompany this branch of the law.
I have availed myself of the lights which that work has afforded, and the
confidence which it has inspired, while engaged in the revision of my own
more brief and imperfect survey of the subject. This excellent treatise is

the most learned and the most complete of any that we have on the doctrine
of bailment. It aims to lay down all the principles appertaining to the sub-
ject, both in the civil, the foreign, the English and the American law, with
entire accuracy; and I beg leave to say, after a thorough examination of the
work, that in my humble judgment, it has succeeded to an eminent degree.

^^ Kneenan v. Southworth, 110 Mass. 474, and see Sawyer v. Corse, 17
Gratt. 230, from which the question would seem som.iwhat unsettled.
^ Fitzgerald v. Burrill, 106 Mas.s. 44(>; Maxwell v. Mcllvoy, 2 Bibb. 211.
^ See, hereon, Ford v. Parker, 4 Ohio St. 576. Dunlap r. Mnnroe, supra

(Text). Wiggins v. Hathaway, 6 Barb. 632; Scbroyer v. Lynch, 8 Watts,
453.
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LECTURE XLI.

OF PRINCIPAL AND AGENT.

The law of principal and agent is of constant application in

the commercial world, and the rights and duties which belong

to that relation ought to be accurately, as well as univer-

sally understood. And while recommending that title to the

attention of the student, as well as of the practising lawyer, I

will give a summary view of those general principles, which ap-

ply at large to every branch of the subject, and more especially

to agencies that relate to commercial concerns.

I. Agency,, hoiv constituted.

Agency is founded upon a contract either express or implied,

by which one of the parties confides to the other the manage-

ment of some business, to be transacted in his name, or on his

account, and by which the other assumes to do the business, and

to render an account of it' The authority of the agent may be

created by deed or writing, or verbally without writing; and, for

the ordinary purposes of business and commerce the latter is

sufficient (a). Though the statute of frauds of 29

[
* 613 J Charles II., ^requires, in certain cases, a contract for

the sale of goods to be in writing, and signed by the

party to be charged, or by his authorized agent, the authority to

the agent need not be in writing. It may be parol (6). The

(n) Chitty on Commercial Law, vol. iii. p. 104. Lord Eldon, 9 Vea. 250.

Stackpole v. Arnold, 11 3/as.<?. Rep. 27. Long v. Colburn, Ihid. 97. North-
ampton Bank v. Pepoon, Ibid. 288. Evving v. Tees, 1 Binnei/\s Rep. 450.

Shaw V. Nudd. 8 Pick, Rep. 9. Turnbull & Phyfe v. Trout, 1 HaWs N. V.

Rep. 336. M'Comb v. Wright, 4 John's Ch. Rep. mi.
[h) Kucker v. Cammeyer, 1 Enp. N. P. Rep. 105. Chitty on Contracts, 213.

Lord Eldon, in Coles v. Trecothick, 9 Vesey, 250.
' Mr. Evans in his treatise on the law of principal and agent defines an

agent as "A person duly authorized to act on beluilt of another, or one whose
unauthorized act has been duly ratified." The .same author also states that

"In every definition of an agent, the one element in common is the recogni-

tion of the derivative authority of the agent; aud this element is really the

differentia of an agent."
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agency may be inferred frOm the relation of the parties,

and the *nature of the employment, without proof of [ *014]

any express appointment (a). It is sufficient that there

be satisfactory evidence of the fact that the principal employed

the agent, and that the agent undertook the trust. The extent

of the authority of an agent will sometimes be extended or varied

on the ground of implied authority, according to the pressure of

circumstances connected with the business with which he is in-

trusted (b). The statute of frauds does not require that the

authority of the agent contracting even for the sale of lands

should be in writing (c). But if an agent is to convey or com-

plete the conveyance of real estate, or any interests in land, or to

make livery of seisin, the appointment must be in writing (d);

and where the conveyance or any act is required to be by deed,

the authority to the attorney to execute it must be commensurate

in point of solemnity, and be by deed also (e).^

(a) Whitehead v. Tnckett, 15 Ea^Vs Rep. 400. Hooe v. Oxley, 1 Wash. U.

S. Bcp. 19. Loiifi; v. Colburn, ?/&. su]).

{h) Judson V. Stnrge.s, "> Day's Rep. 556.

(c) Cliuan r. Cooke, 1 Sch. <& Lej'. 27, 31. Bany r. Lord Rarrymore, cited

in 1 8ch. d- Lef. 28.

{(i) The statute of frauds on this point was adopted verbatim in the first re-

vision of the laws of New York, (sess. 10, ch. 44,) and the provision was con-
tinued in the N. V. Revised Statutes, vol. ii. p. 134, sec. 6.

(e) Co. Litt. 52, a. Horsleyr. Rush, cited in 7 Term Rep. 209. Cooper r.

'Ran]s.\n, 5 Binney\s Rep. Gl'S. Plummer f. Russe]\, 2 Bibb's Rep. 174. Sedij-

wick, J., 5 Mass. Rep. 40. Shamburger v. Kennedy, 1 Badg. & Dev. Rep. 1.

Mq\\qx\,'C\\. 3.,'\xi2 Greenleafs Rep. 260. Blood t-. Goodrich, 9 WendeWs
Rep. 68. Delias v. Cawthorn, 2 Dev. N. C. Rep. 90. Toomer, J., Ibid. 153.

Eogers, J., 6 Serg. <£• Rawie, 331. Davenport v. Sleight, 2 Dev. d- J^atUe, 381.

Paley on Agency by Lloyd, 158—100.
''' The authority of an agent iseither express or implied in its nainre; and

general or special as to its extent. There is also another class of agents
called universal agents, which should be distinguished from general agents.
They may be defined as those who are employed to do all the acts Avhich the
principal can do personally, and which he may lawfully delegate the power
to another to do. The law will not infer the existence of such an agency
from general expressions. Story on Agency, ^ 21; Evans on Principal and
Agent (Text Book Series Ed.) p. 146.

It is a rule of law that no man can become the agent of another except by
the will of the principal; but this will may be either expressed clearly or it

may be implied from particular circumstances. It may be implied from
circumstances, as where it was held that a subsequent ratification of an
act done l)y another, though without precedent authority, created the
relation of principal and agent; and after such ratification the principal is

bound as though he had authorised tlie act to be done. Gulick v. Grovcr,
33 N. J. L. 463. (hnnis ralihabitio retrotrahitur ct vmndato priori leqnipara-
iur. Where the facts are admitted, the question whether an agent has
authority to bind his i)rincipal, whether such authority is sought to be sus-
tained ))y a previous authorization or a subsequent ratification, is a question
of law for the court. Gulick v. Grover, ubi supra; Bank v. Warren, 15 N.
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The agency must be antecedently given, or be subsequently

adopted; and in the latter case, there must be some act of recog-

Y. 577; Kountz v. Price, 40 Miss. 341; Sweetzer v. French, 2 Cush, (Mass.)

309; Bank v. Brooking, 2 Litt. (Ky.) 41. Tlie question whether tliere is sul-

licient evidence Iroin which an agency may be inJerred is for the jury. Lamb
t\ Irwin, 69 Pa. St. 436; Whitman v. Boiling, 47 Ga. 12.'); N. E. Mortgage
and Security Co. i'. Addison, 15 Neb. 335. The mere declaration of one
claiming to be an agent will not besufficient to constitute the relation, when
such declaration is not made in the hearing of the principal and has not
been assented to by him. Proctor v. Tews, 115 111. 138. The question is

one of fact, to which a witness may testify when he has knowledge of its

existence: it cannot be proved by general regulation 76 Ala. 572.

The single act of an assumed agent, and a recognition of his authority by
the principal, if sufficiently unequivocal, positive, and con)prehensivein their

character, may be sufficient to prove agency to do other similar acts. Wil-
cox r. Milwaukee and St. Paul ii. K., 24 Minn. 269. Where one accepts the

benefits of a proposition for a sale made by and through another he consti-

tutes the latter his agent. Milligau v. Davis, 49 Iowa, 126: Paris v. Lewis,
85 111. 597; Hull v. Jones, 69 Mo. 587; Lovell v. Williams, 125 INIass. 439;

Fouch V. Wilson, 59 lud. 93; Whelan v. Reilly, 61 Mo. 565; Greene i". Hinck-
ley, 52 la. 633.

Mode of appointment.—The mode in which an agent should be appointed
depends upon, 1. The form in which his authority is to be executed; and, 2.

The corporate or other character of the body Irom which his authority is de-

rived.

First, as to mode. The authority of an agent to execute a writing under
seal must be given under seal. But where a seal is not necessary to the con-
tract, if the agent had power to execute it the principal will be bound, even
though the agent attached a seal. The seal will have no eU'ect. Wagoner
V. Watts, 44 N, J. L. 126; Adams v. Powers, 52 Miss. 828. An agent with-
out authority under seal, may, in the presence and with the consent of his

principal, sign his principal's name to a writing required to be under seal.

The act being in such a case, that of the principal. Mej-er v. King, 29 La.

An. 570. Authority must be under seal. Preston i\ Hull, 23 Gratt. (Ya.)

600; Gordon v. Buckley, 14 S. & 11. (Pa.) 331; Harshaw v. JSIcKesson, 65 N.

C. 688; Kowe v. Ware, 30 Ga. 278; Emei-son v. Prov. Hat Co., 12 Mass. 237;
Wells V. Evans, 20 Wend, 251; Wheeler v. Nevins, 34 Mc. 54; Allis v. Gold-
smith, 22 Minn. 123. A contract for the sale of lands, signed and sealed by
the agent of the vendor, is binding, though the agent's authority to make the
contract was not under seal or even in Avriting. Baum v. Dubois, 43 Pa.

265; Kiley V. Minor, 29 Mo. 439; Dickcrman v. Ashton, 21 Minn. 538.

Second as to cases where the principal is a corporate body. At coramoi^
law it could not act without its common seal; but it may now act in ordi-

nary matters without deed. See Osborn v. Bank of U. S., 9 Wheat. 738;
Bank of U. S. v. Dandridge, 12 Wheat. 64; Bank v. Patereon, 7 Cranch. 299;
Randall v. YanYetchen, 10 John. (N. Y.) 60; Dent r. N. A. Steam Co., 49
N. Y. 390; Peterson v. Mayor of N. Y., 17 N. Y. 449; Adams Exp. Co. r.

Schle-seinger, 75 Pa. 346; Kelsey v. National Bank, 69 Pa. 426; Stanwood j'.

Laughlin, 73 Me. 112; Darst v. Gale, 83 111. 136; Swarzy v. Union Manf.
Co., 42 Conn. 556; Painter v. Worcester, 123 Mass. :>11; Barnes v. Dist. of
Columbia, 91 U. S. 540; School District r. ln.s. Co., 62 Me. 330.

There must be proof of the agency; the admissions or declarations of an
agent cannot be received if there is no proof of agency. Builingame r. Fos-

ter, 128 Mass. 125; Lycoming Co. v. Ward, 90 111. 545; Whitney r. Lake,
91 Pa. 349; Howe Machine Co. v. Clark, 15 Kans, 492; Bowker v. Delong,

141 Ma.s.s. 315; Bringham v. Peters, 1 Gray, 139. His authority cannot he
proved by his admissions. McDonough v. Heyman, 38 Mich. 334; Bacon v.

Johnson, 56 Mich. 182; Winch v. Baldwin, 2*8 N. W. li. 62; Wood Mowing
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nition. But an acquiescence in the assumed agency of another,

when the acts of the agent are brought to the knowledge of the

principal is equivalent to an express authority. By permitting

another to hold himself out to the world as his agent, the prin-

cipal adopts his acts, and will be held bound to the person who

gives credit thereafter to the other in the capacity of his agent.

Thus, where a person sent his servant to a shopkeeper for goods

upon credit, and paid for them afterwards, and sent the same

servant again to the hame place for goods, and with money to pay

for them, and the servant received the goods but em

bezzled *the cash, the master was held answerable for f
*015

]

the goods; for he had given credit to his servant by

adopting his former act (a). So, where a broker had usually

signed policies of insurance for another person, or an agent was

in the habit of drawing bills on another, the authority was im-

plied from the fact that the principal had assumed and ratified

the acts; and he was held bound by a repetition of such acts,

where there was no proof of notice of any revocation of the power,

or of collusion between a third party and the agent (6). It is

the prior conduct of the principal that affords just ground to

infer a continuance of the agency in that particular business; and

the rule is founded on obvious principles of justice and policy.

It was familiar to the Koman law (c), and is equally so in the

law of modern Europe, and the jurisprudence of this country (d).

Emerigon states an interesting case within his experience, of the

presumption of ratification of an act, from omission in due season

to dissent from it. A merchant of Palermo wrote to a house at

Marseilles, that he had shipped goods consigned to them, to be

sold on his account The ship being out of time, the consignees

(a) Hazard v. Tread well. 1 Sir. Rep. 506. Rnsby v. Scarlett, 5 Es^p. Bep.

76. Todd r. Robinson, 1 Ri/nn <0 Moody's Rep. 217.

(b) Neal r. Irving, 1 Eftp. Rrp. 61. Hooe v. Oxley. 1 Wash. U. S. Rep. 19.

So, also, if a confidential clerk had been accustomed to draw checks for his

principal, and had occasionally been permitted to endorse tor him, the jury
•would be warranted to inter a general authority to endorse. Prescott v.

Flinn, 9 Bim/. Rep. 19.

(c) Dif/. 17, 1. 6, 2. Thi(J. 50, 17, 60.

(d) Eineriijon Trnife dcs Assiii 'in,es, tome i. p. 144. Nickson ii. Brohan, 10
Mod. Rep. 109. Williams v. Mitchell, 17 Mass. Rep. 98. Bryan v. Jackson,
4 Conn. Rep. 288.

Co. r. Crow, 30 N. W. R.609: Rhodes v. Towry, 54 Ala. 4; Baldwin v. A.shbv,

Jd. 82; Grimshaw v. Paul, 76 111. 164; Rinesmith v. People's Fr. R. R., 90
Pa. St. 262; Demerritt v. Meserve, 39 N. H. 521.
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at Marseilles caused the cargo to be insured on accoimt of their

friend at Palermo, and gave him advice of it. He received the

letter, and made no reply, and the vessel arriving safe, he refused

to account for the premium paid by the consignees, under the

pretence they had insured without orders. But the reception of

the letter, and the subsequent silence, were deemed by the law

merchant equivalent to a ratification of the act. At this

[
* 616 ] day and *with us, the authority would be implied from

the duty of the consignee, without the aid of the subse-

quent silence, provided the previous course of dealings between

the parties had been such as to warrant the expectation (a). The

ground taken at Marseilles was undoubtedly sufficient; and it is

a very clear and salutary rule in relation to agencies, that where

the principal, with knowledge of all the facts, adopts or acquiesces

in the acts done under an assumed agency, he cannot be heard

afterwards to impeach them, under the pretence that they were

done without authority, or even contrary to instructions. Omnis

ratihabitio inandato cequiparatur. AVhen the principal is in-

formed of what has been done, he must dissent, and give notice

of it in a reasonable time; and if he does not, his assent and

ratification will be presumed (6). Semper qui non jjvohihet x)i'o

se intervenire, mandare creditur.—Procurator qui recepit literas

mandati^ et statim non contradixit, videtur acceptare mandatum.^

(a) Buller, J., in Wallace v. Telfair, 2 Tenn Rep. 188, n. Smith v. Las-

celles, Ibid.

{b) Dig. 14, 6, 16. Dig. 46, 3, 12, 4. Dig. 50, 17, 60. Towle r. Steven-
son, 1 Johns. Cas. 110. Cairns & Lord r. Bleecker, 12 Johns. Rep. 300. Erick

I'. Johnson, 6 Masa. Rep. 193. Frothingham v. Haley, 3 Ibid. 70. Clement
V. Jones, 12 Ibid. 60. Shaw v. Nudd, 8 Pick. Rep. 9. Merlin, Questions de
Droit, vol. i. p. 482. Verbo, Compte Courant. sec. 1. Pitts v. Shubert, 11

Louis. R. 286. Flower v. Jones, 7 Martin, N. S. 143.
^ Ratification.—The act of the agent must not be a void one, as the con-

firmation of a void act is of no avail. Shisler v. Vandyke, 92 Pa. St. 447;
McHugh r. Schuylkill, 67 Pa. St. 391; Richardson v. Payne, 114 Mass. 429;

Sceery v. Springfield, 112 Mass. 512; O'Connor r. Arnold, 53 Ind. 203; Armi-
tage V. Widoe. 36 Mich. 124; Pearsoll v. Chapiu, 8 AVright, 9; Nagley v.

Liudley, 17 P.>. Smith, 217.

The act of an attorney in executing a mortgage under a forged pow^r of

attorney was allowed to be ratified. Garrett r. Gantner. 52 Pa. St. 143. See.

as to ratification of forged deeds, Ladd ?'. Hilderbank, 27 Wis. 135; S. C. 9

Amcr. Kep. 445.

The act must be done by the agent on behalf of the person who ratifies.

Water.son v. Kogers, 21 Kan. 529; Crowder r-. Kedd, 80 Md. 1; Brainerd r.

Dunning, 30 N. Y. 211; Fellows v. The Commi.ssioners. 36 Barb. (N. Y.) 665;

Grund v. Van Vleok, (Jl 111. 478; Roby v. Cossitt, 78 111. 638.

There can be no ratification except by a person ascertained at the time of

the act done—that is, by a person who was at the time the act was done in

existence cither actually or iu coutemplatiou of law. Marcbaud r. Loan »S:
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The Roman law would oblige a person to indemnify an assumed

agent, acting without authority, and without any assent or acqui-

P. Association, 26 La. Au. 389; Stainsley v. Frazier M. L. Boat Co., 3 Daly,
(N. Y.)98.
A ratification becomes binding if made with a knowledge of all material

circumstances, or if made with an intention to assume the risk without in-

quiry. Baldwin r. Burrows, 47 N. Y. 199; Kitch r. Smith, 82 N. Y. G27;

Seymour v. Wyckofl', 10 N. Y. 213; Combs r. Scott, 12 Allen, 493; Thacher
f. Pray, 113 Mass. 291; Lester v. Kinne, 37 Conn. 9; Kerr v. Sharp, 83 111.

199; Proctor v. Tows, 115 111. 138; Bannon v. Warfield, 42 Md. 22; Bryant
r. :Sloore, 26 Me. 84; Hovey v. Brown, 59 N. If. 114; Dean c. Biissett, 57 Cal.

640; Roberts v. Kumley, 58 Iowa, 301; Dodge v. McDonnell, 14 Wis. 553;
Turner v. Wilcox, 5 Ga. 593; Spooner v. Thompson, 48 Vt. 259. Kusby v. N.
Amer. Life Insurance Co., 40 Md. 572; S. C. 17 Amer. Rep. 634; Wright v.

Burbank, 64 Pa. St. 247.. The party must know that he was not bound with-
out such ratiticatiou. R. R. v. Gazzan, 32 Pa. St. 340.

The ratification may be express or implied. Wnien an individual deliber-

ately ratifies the act or conduct of another no question aiises. The authority

of an agent to execute a written contract for the purchase of land may be
shown by an oral ratification; and the acts of the principal are competent
evidence for that purpose. Hammond v. Hannin, 21 Mich. 374; Meyer??.
Morgan, 51 Miss. 121; S. C. 24 Amer. Rep. 617. An agent cannot bind his

principal as surety for another, unless he is authorized in writing; and a
ratification of such au act must be in writing. Ragan v. Chenault. 78 Ky.
545. Nor can the act of an agent in executing a bond or other sealed instru-

ment be ratified unless by writing under seal. Ingraham v. Edwards, 64
111. 526; Pollard v. Gibbs, 55 Ga. 45. See, however, Holbrook v. Chamber-
lain, 116 Mass. 155.

Implied ratification, see Harrod v. McDaniels, 126 Mass. 413; Connett v.

Chicago, 114 111. 233; Wallace v. Lawyer, 90 Ind. 499. A ratification is im-
plied whenever the acts and conduct of the principal, he having full knowl-
edge of the facts, is inconsistent with any other supi)Osition than that of pre-

vious authority, or an intention to abide by the agent's act, though un-
authorized, or defectively executed. Taylor *;, The A. & M. Association, 1)8

Ala. 230. To constitute the conversations and acts of the principal with
knowledge of the facts a ratification, it is not material whether a ratification

was contemplated or not. Hazard v. Spears, 2 Abb. App. Dec. 353. When
a party claims, receives, and retains what was obtained by an unauthorized
use of his name, it amounts to a ratification of the act. Smith v. Tracy, 36
N. Y. 79.

The receiving of the benefit of the unauthorized act will amount to a
ratification. Arnold v. Spurr, 130 Mass. 347; Ely v. James, 123 Mass. 36;
W^right V. Burbank, 64 Pa. St. 247; Tavlor v. The A. & M. Assnn., 68 Ala.

229; Herring v. Skeggs, 73 Ala. 446; Nichols r. Shatfer, 30 N. W. Rep. 383;
Baidman v. Goddell, 56 Iowa, 592; Frank v. Jenkins, 22 Ohio St. 597; Harris
V. Summerman, 81 111. 413; Scott v. R. R., 86 N. Y. 200; Miles v. Ogdeu, 54
Wis. 573; Davis v. Krum, 12 Mo. App. 279; Merrick Thread Co. v. Phila.
ShoeCo.,115Pa. St. 314.

After ratification there is no loais ppenitetitix. Beall v. January, 62 Mo.
434; Vaughan v. Sheridan, 50 Mich. 155; Andrews?'. Insurance Co.. 92 N. Y.
596. The ratification must extend to the whole contract. Barhydt r. Clark.
12 111. App. 646; Cochran v. Chitwood, 59111. 53; Roberts ?'. Rumlev, 58 Iowa,
301; Express Co. v. Palmer, 48 Ga So; Fowler v. N. Y. Ex., 69 N. Y. 138;
Strasserr. Conklin, 54 Wis. 102.

It may be inferred from silence. P., W. & B. R. R. ?». Cowell, 4 Casey,
329; Bank of Pennsylvania ?. Reed, 1 AV. & S. 101 : Kelsey ?-. National Bank,
69 Pa. St. 426; Brediu v. Dubarry, 14 S. & R. 30; Gordon ?'. Preston, 1 Watts,
387; Maddux v. Bevau, 39 Md. 485; Owsley v. Woolhopter, 14 Ga. 124.
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escence given to the act, provided it was an act necessary and

useful at its commencement (a). But the English law has never

gone to that extent; and, therefore, if A. owes a debt to B., and

C. chooses to pay it without authority, the law will not

[ *617] raise a promise in A. to indemnify * C. ; for if that were

so, it would be in the power of C. to make A. his debtor

nolens volens (b). If there be any relation between the parties,

a payment without authority may be binding on the person for

whose use it was made, if it be made under the pressure of a

situation in which one party was involved by the other's breach

of faith. A surety, from his relation to the principal debtor,

has an interest, and a right to see that the debt be paid; and if

he pays to relieve himself, it is money paid to and for the use of

the other (c). So, in the case mentioned by Lord Kenyon (d)^

from Rollers Abridgment, where a party met to dine at a tavern,

and all except one went away after dinner without paying their

quota of the tavern bill, and the one remaining paid the whole

bill; he was held entitled to recover from the others their aliquot

proportions. The recovery must have been upon the principle

that as a special association, they stood in the light of sureties for

each other, and each was under an obligation to see that the bill

was paid. *

11. Of the power and duty of agents.

An agent who is intrusted with general powers, must exercise

a sound discretion, and he has all the implied powers which are

within the scope of the employment. A power to settle an ac-

count, implfes the right to allow payments already made. If he

be an empowered agent in a particular transaction, he is not

bound to go on and do all other things connected with, or arising

(a) Difj. 3, 5, 45. Ihiil. 3, 5, 10, 1. The negotionun gcf<(io, according to

the civilians, is a species of spontaneous Aictory, or an interference by one in

the aftairsof another, in his absence, from benevolence or friendsliip, an*! Avith-

ont authority. The negoHorum gestor acquires no rijrht of property by means
of the interference, and he is strictly l)ound, not only to good faith, hut to

ordinary care and diligence; and in some cases he is held responsihle for the
slightest neglect. Joiuh on Bdilment, 37. 1 BclPs Com, 269. Pothicr, App. du
Quasi. Conlrat Negoiiorum Grsioi: No. 208, 209, 210. Potliier, Coutint de
Mandai, n. 200—212. Nelson v. Macinto.sh, 1 Starkie^s Rep. 237. Loidsiana
Civil Code, art. 2274, 2275. Lord Ellenoorough, in Drake v. Shorter, 4 Esp.

R. 1G5.

(h) Lord Kenyon, 8 Tenn Rep. 310. Story, J., 5 dlason's Rep. 400.

(c) Exall /'. Partridge, 8 Tenn Rep. 308.
(rf) Ihid. G14.
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out of the case; for the principal is presumed to have his atten-

tion awakened to every thing not within the specific

charge (a). If his powers * are special, and limited, he [ * 618 ]

must strictly follow them; but whether there be a.special

authority to do a particular act, or a general authority to do all

acts in a particular business, each case includes the usual and ap-

propriate means to accomplish the end (b).*

[n) Dubrenil r. Rouznn, i:? Mi(r(in''i* Louis. Rep. 158. Hodj^e v. Durnford,
I hid. 100. I>nt the vcgofionim f/csfor of the civil Inw, who interferes wbere
the interest of his principal does not positively require it, ninst do every
thinj; necessarily dependent on the business he commences, though m^t within
the order or knowled<!:e of the person for whom it is transacted.

{b) Paley, on Agency by Lloyd, p. 197—'JOO. Story on Agency, p. 70, 77.
* A general agent's authority, (unless restricted to a smaller amount a:ul

snch restriction is known or ought to be known to third parties,) carries with
it all the ordinary powers incident to that character; whilst a special agent's

authority only gives him power to do such acts as he derives power directly

from the principal to do, and are limited accordingly. Gulick v. Grover, 3li

N. J. L. 463.

A general agency may be inferred from facts and circumstances. Lyell v.

Sanborn, 2 Mich. 109.

The usages of a particular trade are admissible for the purpose of inter-

preting (he powers of an agent. Nat. Furnace Co. v. Keystone Mauf. Co.,

110 111. 427; Grain r. Nat. Bank of Jacksonville. 114 111. 5H>; U. S. Life

lus Co. V. Advance Co., 80 III. 549; Metin v. Farnsworth, 49 N. Y. 555;
Ladd V. Franklm. 37 Conn. 53; Palmer v. Cheney, 35 Iowa, 281; R. R. v.

Reisner, 18 Kans. 458; Rountree v. Davidson, 59 Wis. 522; Dows v. Green,
16 Barb. 72; Williams r. Mitchell, 17 Mass. 98.

Wherever a special agent, or a general agent with a secret limit to hfs

powers, has been placed by his principal in a position where his apparent ex-
ceeds his real authority, the principal is not entitled to be relieved againstany
contract entered into merely upon the ground that he had previously in-

structed his agent not to enter into a contract except under certain circum-
stances which are unknown to the other contracting party. Adams Express
Co. V. Schlessinger, 75 Pa. St. 246; Cosgrove v. Ogden, 49 N. Y. 255; Kincaly
V. Burd, 9 Mo. Ap., 359; Golding v. Merchant, 43 Ala. 705; Insurance Co. u.

Wilkinson, 13 Wall. 222; Munn v. Commission Co., 15 Johns. (N. Y.) 44;
Andrews r. Kneeland, 6 Cow. (N. Y.) 354. *

Powers of ageula.—Certain powers are incident to every authority unless
absolutely restricted, such as those which enable the agent to employ all the
necessary and usual means of executing the principal authority with ellect.

Peck r. Harriott, 6 S. & R. (Pa.) 145;Shelton v. Merchants' Dis. Trans. Co.,

59 N. Y. 259; Nelson v. The H. R. R. R., 48 N. Y. 498; Adams Exi)ress Co.
r. Trego, 35 Md. 47; Merrick v. Wagner, 44 111. 266. An authority to settle
losses on a policy includes a ])ower to refer to arbitration. Goodson v. Brooks,
4 Camp. 163. In If nber r. Zimmerman, 31 Ala. 488, it was held that an
authority "to settle" diflforences l)etween parties on their mutual accounts did
not authorize the agent to sobmit the matters in diflerence to arbitration.
An autliority to eflcct a ])olicy contains an authority to adjust a loss under
the policy. Little v. Phanix lusuvauce Co., 123 Mass. 380; Richardson v.

Audei-son, 1 Camp. 43, n.

i)/w>i.s justified from the usage of tmde. A clerk in a mercantile business
may sign his principal's name to sh.pping bills, if he occupies such a posi-
tion in the business of his employers which usually entitles the incumbent
to sign such hills. It is not necessary to prove express authority. Downs
V. Green, 16 Barb. (N. Y.)72; Bank v. Bank, 10 Wallace, 604. An agent em-
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If A. authorizes B. to buy an estate for him at 50 dollars per

acre, and he gives 51 dollars an acre, A. is not bound to pay that

price; but the better opinion is, that if B. offers to pay the ex-

ployed to engage another has power to settle the amount of wages and other
terms of the contract, unless restricted. Ala, Great South. R. H. r. Hill, 76
Ala. 803; Williams v. Getty, 31 Pa. St. 460.

An agent for sale has authority to describe the property, to state any fact
or circumstance affecting it and also to receive so much of the purchase
money as is to be paid in hand. Yerby v. Grisby, 9 Leigh (Va.), 387. But
such agent cannot enforce the payment of the money. Goodale v. Wheeler,
11 N. H. 424.

An agent to receive money must receive it in cash, he cannot receive it by
check on a bank in which the drawer has no funds. Broughton v. Sillway,
114 Mass. 71. When he has an authority to sell he cannot exchange goods
in barter. Taylor v. Starkey, 59 N. H. 142. A power of attorney to sell

land does not authorize an agent to mortgage it. Jeffrey v. Hursli. 49 Mich.
31; Switzer ?\Wilvers, 24 Kans. 384. An agent cannot receive rent in cash
and merchandise, the cash payment is good, but that in merchandise is not.
Rhine v. Black, 59 Texas, 240. Unless there is a usage of trade to the con-
trary, a power of sale does not carry a right to sell on credit. Burks ?\ Hnle-
bard, 69 Ala. 379. An agent to receive money cannot allow it by way of set
off between the payer and himself. Belton Compress Company v. iielton Brick
Manf. Co., 64 Texas, 337. A power to discount bills of exchange carries
with it a poAver to endorse. Merchants' Bank v. Central Bank, 1 Ga. (Kelly)
418.

Authon'ties of a partiatlar kind.—The directions of the principal constitute
a part of the agent's authority and operate as a limit upon it, and any devia-
tion or departure from them is at the peril of the agent and makes him liable

for any loss occuring to the principal by the reason thereof. Johnson v. N.
Y. Central R. R., 31 Barb. (N. Y.) 196. The fact that he used reasonable
diligence will not decrease his liability. Butts v. Phelps, 79 Mo. 302; Wilts
I'. Morrell, 66 Barb. 511; Adams v. Rpbinson, 65 Ala. 586; Persch r. Sniggle,
57 Pa. St. 247; Godman v. Meixsel, 53 Ind. 11; Thornton v. Boyden, 31 111.

200; Clark v. Roberts, 26 Mich. 506. An agent employed to purchase has
no authority to buy his own goods even though he charge no more than the
market price. Tewkesbury v. Spruance, 75 111. 187; Tausig v. Hart, 58 N.
Y. 425; Ely v. Hare, 65 111. 267. Nor can an agent emplojW to sell, purchase
his principal's goods himself. Keighler v. Manf. Co., 12 ^Id. 383; Copeland
V. Insurance Co., 6 Pick. (Mass.) 198; Coal Co. v. Sherman, 30 Barb. (N. Y.)
553; Parker v. Vose, 45 Me. 54; Ames v. The Port Huron Co., 11 iMich. 139.

An attorney-at-law cannot compromise an action of ejectment without his
client's instructions. Mackey's Heirs v. Adair, 99 Pa. St. 143, but he may in

such an action bind him by an agreement to refer all matters in dispute to

arbitration. See Sargeant v. Clark, 108 Pa. St. 588.

Particular agents^ implied authorities.—An auctioneer has authority to re-

ceive the purcha.se money for lauds sold by him, and he may, when the terms
of sale contemplate the payment to him, sue for the deposit in his own name.
Thompson v. Kelly, 101 Mas.s. 29. And it is the auctioneer's duty to pay the
money to the person for whom he sells. Tripp v. Barton, 13 R. I. 130. He
cannot receive a check payable the next day when the payment must be in

cash. Broughton v. Silloway, 114 Ma.ss, 71.

A broker has implied authority to sell on credit in tlie absence of a usage
to the contrary. Boornian v. Brown, 2 Q. B. 511, and may also sell by sample
or with warranty, unless restricted or a usage to the contrary is known.
Andrews v. Kneeland, 6 Cow. (N. Y.) 354. Except in public sales. The Monte
Allegre, 9 Wheat. 616.

A broker has no implied authority to buy or sell in his own name. Picker-
ing V. Demerritt, 100 Mass. 41G. And a usage to do so is bad. Day v. Holmes,
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cess out of his own pocket, A. is then bound to take the estate.

This case is statncl in the civil law, and the most equitable conclu-

sion among the civilians is, that A. is bound to take the estate at

the price he prescribed. Majori summce minor inest (a). So,

where an agent was directed to cause a ship to be insured at a

premium not exceeding three per cent., and the agent, not being

able to effect insurance at that premium, gave three and a quar-

ter per cent.; the assured refused to reimburse any part of the

premium, under the pretence that his correspondent had ex-

ceeded his orders; but the French admiralty decreed, that he

should refund the three per cent.; and Valin thinks they might

have gone further, and made him pay the quarter per cent, ex

bono et aequo; because, he says, it is permitted, in the usage of

trade, for factors to go a little beyond their orders, when they

are not very precise and absolute (6). The decree was undoubt-

edly correct, and the injustice of the defence disturbed in some

degree the usually accurate and severe judgment of Valin.

If the agent executes the commission of his principal in part

only, as if he be directed to purchase fifty shares of bank stock,

and he purchases thirty only, or if he be directed to cause 2000

dollars to be insured on a particular ship, and he effects an in-

surance for 1000 dollars, and no more, it then becomes a ques-

tion, whether the principal be bound to take the stock, or pay

the premium. The principal may perhaps be bound to

the extent of the execution of *the commission in these [ *619]

cases, though it has not been executed to the utmost

extent; and this seems to have been the conclusion of the civil

(a) Inst. 3, 27, 8. Ferriere, snr Inst h. t. Pnfhier, Trnitc du Contral de
Mandaf, No. 94, 96.

(6) Valin, Com. sur VOrd. de la Mer. tome ii. p. 32, 33.

103 Mass. 306. Or to receive payment for goods sold for his principal. Camp-
bell V. Hassell. 1 Stark. 233. And especially when his principal is known to

the vendee. Higgins v. Moore, 34 N. Y. 417. And an agent employed to sell

on credit has no power to collect unless authorized to do so. Seiple v. Irwin,
30 Pa. St. 513. An agent who sells by sample and on credit, and is not in-

trusted with possession of the goods cannot receive payment. Butler r. Dor-
man, 68 Mo. 298. Nor to delegate his authority. Henderson v. Barnewell,
1 Y. & Jer. 387. Yet an act which is merely mechanical or ministerial, not
requiring the exercise of discretion may be delegated to another. Williams
V. Wood, 16 Md. 220.

See, further, Evans on Princial and Agent (Text Book Series Ed.), 170
et seq.
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law (a). But a distinction is to be made according to the nature

of the subject. Tf a power be given to buy a house, with an ad-

joining wharf and store, and the agent buys the house only, the

principal would not be bound to take the house, for the induce-

ment to the purchase has failed. So, if he be instructed to pur-

chase the fee of a certain farm, and he purchases an interest for

life or years only, or he purchases only the undivided right of a

tenant in common in the farm; in these cases the principal ought

not to be bound to take such a limited interest, because his object

would be defeated. It might be otherwise, if the agent was di-

rected to buy a farm of 150 acres, and he buys one correspond-

ing to the directions as nearly as possible, containing 140 acres

only. The Roman lawyers considered and discussed these ques-

tions with their usual sagacity and spirit of equity; and whether

the principal would or would not be bound by an act executed in

part only, depends in a measure upon the reason of the thing,

and the nature and object of the purchase (6).

If the agent does what he was authorized to do, and something

more, it will be good, as we have seen, so far as he was authorized

to go, and the excess only would be void. If an agent has a

power to lease for twenty -one years, and he leases for twenty-six

years, the lease, in equity, would be void only for the excess, be-

cause the line of distinction between the good execution of the

power and the excess, can be easily made (c)/^ But, at law, even

such a lease would not be good, pro ianfo, or for the

[ *620] twenty-one years, according to a late English * deci-

sion in the K. B. (d). If, however, the agent does a dif-

ferent business from that he was authorized to do, the principal

is not bound, though it might even be more advantageous to him;

as, if he was instructed to buy such a house of A., and he pur-

chased the adjoining house of B. at a better bargain; or, if he

(a) Dig. 17, 1, 33. Green, J., in Gordon v. Buchanan, 5 Yerger''ii Tenn.

Sep. 81.

(h) Dig. 17, 1, 36. Polhicr, Traile du Conirat de Mandni, No. 95. 1 Licer-

more on Iho Lain of Principal and Agent, 100, 101.

(c) Sir Thomas Clarke, in Alexander n. Alexander, 2 Vci. 044. Campbell
V. Leach, Ainh. Hop. 740. Sngdcn on Powers, 545.

{d) Koe /;. Prideanx, 10 Enst's Rep. 158.
' Where the ajrent was authorized to draw upon his principal a hill of ex-

change at four months, and the hill drawn was antedated so as to become
payable in less than lour months, the principal was not ))oiind. Tate i\ I'.vans,

7 Mo. 419; Drover v. Evans, 59 Ind. 454; Switzer v. Wilvers, *J I Kans. :iH4;

Smith I'. Stepheu.son, 45 Iowa, 645; Bennett v. City Ins. Co., 115 AIas.s. 241.
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was instructed to have the ship of his correspondant insured, and

he insured the cargo. The principal is not bound, because the

agent departed from the subject matter of the instruction (a).

There is a very important distinction on this subject of the

powers of an agent, between a general agent and one appointed

for a special purpose. The acts of a general agent, or one whom

a man puts in his place to transact all his business of a particulnr

kind, or at a particular place, will bind his principal, so long as

ho keeps within the general scope of his authority, though ho

may act contrary to his private instructions; and the rule is

necessary, to prevent fraud, and encourage conhdence in deal-

ing (6).^ But an agent, constituted for a particular purpose, and

(a) Dig. 17, 1, 5, 2. Pothier, Traite du (jontrat de Mnndnt, No. 97. Gro-

tius, de jure B. & P. b. 2, eh. 16, vSec. 21, says, that the mnious question

stated by Anlus Gelliiis, whether an order or commission might be executed

by a method equally or more advantageous than the one prescribed, might
easily be answered, by considering whether what was prescribed was under

any precise form, or only with some general view that might be etrected as

well in some other way. If the latter did not clearly appear, we ought to

follow the order with punctuality and precision, and not interpose our own
judgment when.it had not been re(iuired.

{})) Whitehead r. Tuckett, 15 Emt, 400. Walker v. Skipwith, 1 Mei(fii,

Tenn. R. 502. Attorneys having a discretionary power to collect a debt,

may, in the exercise of their discretion, assent to an assignment for (he

benefit of creditors, and bind their clients thereto. Gordon r. Cool id ge, I

Sumner's Rep. C. C. U. S. 537.* But a law agent is responsible for the conse-

quences of professional error when the injury thereby to his client arises from

the want of reasonable skill or diligence on his part, both of which qualities

he assumes to have and duly employ. Hart /). Frame, house of lords. June.

1839. A general agent is to act for his principal as he would for himself, and

is bound to exercise a sound discretion. A special agent has no discretion.

^ Where an agent has authority to buy cotton in a certain region and its

vicinity, and to buy generally from whomsoever theagent, not his piincipals,

might determine, one having in view not merely a single transactirn or a

number of specified transactions but a class of purchases and a department
of business, makes a general agency to buy cotton there. Butler /". Maples,

y Wallace, 766. A principal is estopped from denying that his agent had
certain powei^s when by his conduct or declarations he has induced third per-

sons to believe that the agent actually had such powei-s. Golding v. Mer-
chants' Co., 43 Ala. 705; The U. S. Life Insurance Co. v. T?he Advance Co.,

80 111. 549. The fact that the authority of an agent is limited to a particular

business does not make his agency special; it may be general in respect of

that business, as though its range were unlimited. Cruzau v. Smith, 45 Ind.

288; Anderson v. Conley, 21 Wendell, 279. The question of the extent of

an agents' power is one for a jury under proper instruction from the court.

Golding y. Merchant Co., nhi snpra ; Dickinson County r. Insurance Co., 41

Iowa, 286. It is a general principle of the common law, that where the true

owner has clothed anyone with apparent authority to act as his agent, he is

bound to those who deal with the apparent agent, on the a-ssumption that he
really is an agent witli that authority, to the same extent as if the apparent
authority is real. Henry r. Philadelphia Warehouse Co., 81 Pa. St. 76; West.
Union R. R. v. Wagner, 65 III. 197; Nixon v. Brown, 57 N. H. 34.

50 VOL. II. KENT. 785
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under a limited power, cannot bind bis principal if bo

[
*621 ] exceeds tbat power (a). The special authority '"must

be strictly pursued (b). Whoever deals with an agent

constituted for a special purpose, deals at his peril, when the agent

passes the precise limits of bis power, though if bo pursues the

power as exhibited to the public, bis principal is bound, oven if

j)rivate instructions bad still furtherlimited the special power (<;).

Thus, where a holder of a bill of exchange desired A. to get it

discounted, but positively refused to endorse it, and A. procured

it to be endorsed by B., it was beld, that the original holder was

not bound by the act of A., who was a special agent under a lim-

ited authority not to endorse the bill (d). So, in the case of

Batty V. Carsivell (e), A. authorized B. to sign bis name to a note

for 250 dollars, payable in six months, and he signed one payable

in sixty days; and the court beld, that A. was not liable, because

the special authority was not strictly pursued. On the other hand,

if the servant of a horse dealer, and who sells for him, but witb

express instructions not to warrant as to soundness, and be does

warrant, the master is held to be bound; because the servant,

having a general authority to sell, acted witbin the general scope

of his authority, and the public cannot be supposed to be ac-

quainted witb the private conversations between the master and

the servant (g). So, if a broker, whose business it is to buy and

sell goods in his own name, be intrusted by a merchant with the

possession and apparent control of his goods, it is an implied

Master of the rolls, in Bertram r. Godfray, 1 Knnpp's Casr.s on Apjyenl, 383.

Anderson ?'. Coonley, 21 Wendell, 279.

in) Mnnn v. Commission Company, 15 Johns. Rep. 44. Beals ?-. Allen, 18

Jhid. 'Mi'A. Thompson v. Stewart, 3 Conn. Rep. 172. Andrews r. Kneeland. 6
Con-en's Rep. 324. Bnller, J., 3 Term Rep. 762, East India Company ?'.

Hensley. 1 Esp. Rep. 111. Allen r. Ogden, Wharton'' s Dig. tit. Agenl and
Factor, A. 1. Blaine v. Proudfit, 3 Call. Rep. 207. If possession of goods be
given for a specific purpose, as to a carrier or wharfinger, the property is not

changed by the sale of such a )>ailee, and the owner may recover them Irom
the bona fide buyer. Wilkinson?'. King, 2 Campb. N. P. Rep. 33.").

(b) Gordon r. Buchanan, 5 Yerger^s Venn. Rep. 71.

(c) The principle that pervades the distinction on this subject rests on
sound and elevated morality. There must be no deception any where. The
principal is bound by the actsof his agent, if he clothe him with ]wwers cal-

culated to induce innocent third persons to believe the agent had due auth-

ority to act in the given case. On the other hand if there be no .luthority,

nor the show or colour of authority from the principal to do an act beyond
his powers, the party wlio deals with the agent in any such transaction must
look to the agent only.

(r/l Feun r. Harrison, 3 Term. Rep. 757.

{e) 2 .fohnn. Rep. 48.

[g) Ashurst. J., in 3 Tenn Rep. 757. Bailey, J., in 15 Fasrs Rep. 45.
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authority to sell, and the principal will be concluded by the sal»^.

There would be no safety in mercantile dealincrsif it were not so.

If the principal sends his goods to a place where it is the ordi-

nary business of Iho person to whom they arc confided to sell, a

power to sell is implied (a). If one. sends goods to an auction

room, it is not to be supposed they were sent there merely for

safe keeping. The principal will be bound, and the purchaser

safe, by a sale under those circumstances (b).'

* The presumption of an authority to sell in these f * 622 ]

cases, is inferred from the nature of the business of the

agent; and it fails when the case will not warrant the presump-

tion of his being a common agent for the sale of property of that

description. If, therefore, a person intrusts his watch to a watch-

maker to be repaired, the watchmaker is not exhibited to Ihe

world as owner, and credit is not given to him as such, merely

{n) Saltus V. Everett. 20 Wf>n(Jell, 267.

(h) rickevini; v. Busk, 15 Easf^s Rep. 38. An implied njreney is never con-

sfrpod to extend ^''ovor.d the obvious purposes find tho general nspp;e. scope

and course of the business I'or which it is apparently created, yet the inci-

dental i>owers of certain a<2;encies such for instance as those of the master of

a ship, and the cashier of a bank, are not easily reduced to precise limits.

Good sense, sound discretion and the necessary purposes of the trust, must
guide the ay)plication of the implied power according to the circumstances of

the case. Mr Justice Story, in his Commentaries on Agency, p. ]03—ll:J, has
collected and digested with his usual care, the leading cases in which the
application of this implied authority in the case of cashiers and masters of
vessels has been sustained.

' As between the principal and third parties the true limit of the agent's

authority to bind the former is the apparent authority with which the agent
is invested; but as between the principal and agent, the true limit is the
express authority or instruction given to the agent. Rice v. Goffman, 50 Mo,
4'M; Bridenbecker ?\ Lowell, 32 Barb. N. Y. 18; Golding ?•. Merchant, 43
Ala. 705; Cruzan v. Smith, 41 Ind. 288; Home Life Ins. Co. v. Pierce, 75 111.

426; Adams Express Co. v. Schlessinger, 75 Pa. 246. The test of the mas-
ter's responsibility for the act of his servant is, whether the act was done in

the prosecution of the master's business: not whether it was done in accord-

ance with the instructions of the master to the servant. Cosgrove v. Oiiden,
4}) N. Y. 255.

A factor has implied authority to sell in his own name. Baring v, Corrie,

2 B. & Aid. 137. And he may buy in his own nrrme. Story on Agency,
y/ no. A traveling agent authorized to sell all the goods he can within
his business circuit, is considered the general agent of his principal, with
power to fix price, time and mode of delivery of the goods and tin)e of pay-
ment of the price, in the absence of usage to the contrary. Private instruc-

tions, unless brought to the knowledge ot third parties, will not bind them,
liurner r. Odlin, 51 X. H. 56; Burton r. Goodspeed, 69 111. 237. A comnii.*^

sion merchant, receiving an order to sell at once cannot sell on credit to one
known to him to be irresponsible, and he is not liable if the goods depreciate
upon his hands while waiting to effect a sale. Durant v. Fish, 10 Inwa, 55J>;

Foster r. Waller, 75 111. 464^
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because he has possession of the watch, and the owner would not

be bound by his sale (a).

A factor or merchant who buys or sells upon commission, or

as an agent for others, for a certain allowance, may, under cer-

tain circumstances, sell on credit, without any special authority

for that purpose (6)." He may sell in the usual way, and, conse-

quently, he may sell on credit without incurring risk, provided

it be the usage of the trade at the place, and he be not restrained

by his instructions, and does not unreasonably extend the term

of credit, and provided he uses due diligence to ascertain the

solvency of the purchaser (c). But the factor cannot sell on credit

in a case in which it is not the usage, as the sale of stock, for in-

stance, unless he be expressly authorized, because this would be

to sell in an unusual manner (d).^ Nor can he bind his

[ *623 ] principal to other modes of payment * than a payment

in money at the time of sale, or on the usual credit. If

a factor, at the expiration of the credit given on a sale, takes a

note payable to himself at a future day, he makes the debt his

(a) Lord Ellenborough, 15 Easfs Rep., supra.

(6) An agent is a nomen generalismnum, and includes factors and brokers,

who are only a special class of agents. A factor is distinguished from a
broker, by being intrusted by others with the possession and disposal, and
apparent ownership of property, and he is generally the correspondent of a
foreign house. A broker is employed merely in the negotiation of mercan-
tile contracts. He is not trusted with the possession of goods, and does not
act in his own name. 1 Domat. b. 1, tit. 17, sec. 1. art, 1. Story on Agency,
28, 34. Baring v. Corrie, 2 B. d- Aid. 137, 143, 148. His business consists

in negotiating exchanges, or in buying and selling stocks.and goods; but in

modern times, the term includes persons who act as agents to buy and sell,

and who charter ships and effect policies of insurance. A stock broker can-

not sell upon credit, for that is not the usual course of his business.

(e) Van Allen v. Vanderpool, 6 Jolms. Rep. 69. Goodenow v., Tyler, 8
Mass. Rep. 36. James & Shoemaker v. M'Credie, 1 Baifs S. C. Rep. 294.

Emery r. Gerbier, and other cases cited in Whartoti's Dig. of Penn. Rep. tit.

Agent and Factor, A. 2. Burrill v. Phillips, 1 Gall. Rep. 360. Willes, Ch.

J., in S(;ott V. Surman, Willes^ Rep. 400. Chambre, J., in Houghton v. Mat-
thews, 3 Bos. & Pull. 489. Leverick v. Meigs, 1 Cowens Rep. 643. Greenley
r. Bartlett, 1 Greenleafs Rep. 172. Forrestier v. Bordman, C. C. U. S., for

Massachusetts, October Term, 1839.

id) Wiltshire v. Sims, 1 Campb. N. P. Rep. 258. State of Illinois v. Dela-
field. N. Y. Court of Chancery, October, 1840.

** See note 7, ante. But he has no implied authority to barter his princi-

pal's goods. Guerreiro v. Peile, 3 B. & Aid. 616. Nor can he change the

.security for goods sold or make liimself the debtor of his principal in lieu of

the purcha.ser, Wheeler & Wilson Manf. Co. v. Givan, 65 Mo. 89. Neither
can he at common law pledge his principal's goods. Kenney v. Rliodes, 18

Mo. 147; First National Bank of Macon r. Nelson, 38 Ga. 391; Merchants'
Nat. Bank of Memphis r. Trenholm, 12 Heisk. (Tenn.) 521.

** Hee note 4, ante, Particular agents, implied authorities; and see White
V. Fuller, 67 Barb. (N. Y.), 267.
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own (a). He cannot bind bis principal to allow a set-off on the

part ojf a purchaser (6). If the factor, iu a case duly authorized,

sells OQ credit, and takes a negotiable note, payable to himself,

the note is taken in trust for his principal, and subject to his

order; and if the purchaser should become insolvent before the

day of payment, the circumstance of the factor having taken the

note in his own name, would not render him personally respon-

sible to his principal (c). Even if the factor should guaranty

the sale, and undertake to pay if the purchaser failed, or snould

sell without disclosing his principal, the note taken by him as

factor would still belong to the principal, and he might waive the

guaranty, and claim possession of the note, or give notice to the

purchaser not to pay it to the factor. In such a case, if the fac-

tor should fail, the note would not pass to his assignees, to the

prejudice of his principal; and if theassignees should receive pay-

ment from the vendee, they would be responsible to the princi-

pal; for the debt was not in law due to them, but to the principal,

and did not pass under the assignment (d). The general doc-

trine is, that where the principal can trace his property into the

hands of an agent or factor, he may follow either the identical

article, or its proceeds, into the possession of the factor, or of his

legal representatives or assignees, unless they should have paid

away the same in their representative character, before

notice of the claim of "* the principal (e). The same [*624J
rule applies to the case of a banker, who fails, pos-

sessed of his customer's property. If it be distinguishable from

his own, it does not pass to his creditors, but may be reclaimed

by the true owner, subject to the liens of the banker upon it (gr).^"

(a) Hosmer r. Beebe, 14 Martinis Louis. Bep. 368.

•h) Guy V. Oakley, 13 Johns. Rep. 332.

(c) Messier /;. Anierj', 1 Yeales' Rep. 540. Goodenow v. Tyler, 7 31ass. Rqj.
36. Scott V. Surman, WiUen' Rep. 400.

(d) Godfrey v. Furzo. 3 P. Wms. Rep. 185. Ex parte Dumas, 1 Atk. Rep.
234. Tooke v. Hollingsworth, 5 Term Rep. 226. Garret v. Culluni, cited in

Seott V. Surman, Willes^ Rep. 405, and also by Chambre, J., iu 3 Bos. <& Pull.

490. Kip r. Bank of N. Y., 10 Johns. Rep. 63. Tliompsou v. Perkins, 3 jl/rt-

son's R(p. 232.

(<?) Veil v: Mitchel, 4 Wash. Cir. Rep. 105. Taylor v. Plumer, 3 Maule <C-

Selw. 562.

{g) Walker v. Burnell, Doug. Rep. 303. Bryson v. Wyiie, 1 Bos. & PuU.
S3. Bolton V. Puller, Ibid. 539. In the case of Sargeant, 1 Rose's Rep. 153.

Parke ??. Eliason, 1 Easf^s Rep. 5 14.

"^ It is a well-established principle, that wherever the property of a party
lias been wrongfully misapplied, or a trust fund has ])een wrongfully con-
verted into another species of property, if its identity can be traced, it will
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Though payment to a factor, for goods sold by him, be valid,

the principal may control the collection, and sue for the price in

his own name, or for damages for non-performance of the con-

tract; and it is immaterial whether the agent was an auctioneer

or common factor (a).

There are some cases in which a factor sells on credit at his

own risk. When he acts under a del credere commission, for an

additional premium, he becomes liable to his prmcipai when the

purchase money falls due; and according to the doctrine in some

of the cases, he is substituted for the purchaser, and is bound to

pay, not conditionally, but absolutely, and in the first instance.

The principal may call on him without first looking to the actual

vendee. This is the language of the case of Grove v. Dubois (b),

and it seems to have been adopted and followed in Leverick v.

Meigs (c); and yet there is some difficulty and want of precision

in the cases on the subject. It is said, that a factor under a del

credere commission, is a guarantor of the sale, and that the notes

he takes from the purchaser belong to his principal, equally as if

he had only guaranteed them. If he sells under a del credere

commission, he is to be . considered, as between himself and the

vendee, as the sole owner of the goods; and yet he is considered

only as a surety (d). In some late cases in the C. B.,

[ *625 ] in England (e), * the doctrine of the case of Grove v.

Dubois was much questioned; and it was considered to

be a vexata quoestioy whether a del credere commission was a con-

(a) Girard v. Taggart, 5 Serg. & Bawle, 19.

(&) 1 Tenn Rep. 112. (<;) 1 Cowen's Rep. 645.

(rf) Cliambie, J., 3 Bos. & Pull. 489. Thompson v. Perkius, 3 Masori'sRep.

232.

(e) Gall V. Comber, 7 Taunt. Rep. 558. Peele v. Northcote, Ihid. 478.

be held in its new form, liable to the rights of the original owner or cestui

que trust Farmer & Merchants' Nat. Bank v. King, 57 Pa. 8t. 202; Fra-

zier V. Erie Bank, 8 W. & S. (Pa.) 18; Pierce v. McKeehan, 3 W. & W. 280:

Bank v. Bache, 71 Pa. St. 213; Milligan's App., 1 No-ris (Pa.), 389; Meiggs
V. Meigg. 15 Hnn. (N. Y.) 453; Baker v. N. Y. Nat. Ex. Bank, lOG N. Y.

31; Kingman v. Pierce. 17 Mas.s. 247; Riley v. Wheeler 44 Vt. 189; Green
V. Haskell. 5 K. I. 447; Church v. Sterling, IG Conn. 388; Bertholf r. Quin-
lan. 6S 111. 297; Norris v. Taylor, 49 lil. 17; Pngh v. Pugh, 9 hid. 132;

Thompson r. Barnmis, 49 Iowa, 392; Neely v. Kood, 19 N. W. Rep. (Mich.)

920; Third Nat. Bank r. Stillwater Gas Co., 3 N. W. Rep. (Min.) 440:

Turner v. Pettigrew, G Humph. (Tenn ) 438; United State.s r. State Bank,
9« U. S 30; Hill v. Coolidge, 33 Ark. G21; Preston v. McMillan, 58 Ala. 84,

Marsh v. Marsh, 43 Ala. 077; Harper v. Archer, 28 Miss. 212; Chastian r.

Smith, 30 Ga. 9G; 111. Trust and Sav. Bank v. First Nat. Bank, 15 Fed. 858;

Burnham v. Holt, 14 N. H. 367.
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tract of guaranty merely on default of the vendee, or one alto-

gether distinct from it, and not requiring a previous resort to

the purchaser (a)."

Though a factor may sell and bind his principal, he cannot

pledge the goods as a security for his own debt, not even though

there be the formality of a bill of parcels and a receipt. The

principal may recover the goods of the pawnee; and his'ignorance

that the factor held the goods in the character of factor, is no

excuse. The principal is not even obliged to tender to the

pawnee the balance due from the principal to the factor; for the

lien which the factor might have had for such balance is personal,

and cannot be transferred by his tortious act, in pledging the

goods for his own debt. Though the factor should barter

the goods of his principal, yet no property passes by that act,

any more than in the case of pledging them, and the owner may
sue the innocent purchaser in trover (6). The doctrine that a

factor cannot pledge, is sustained so strictly, that it is admitted

he cannot do it by endorsement and delivery of the bill of lading,

any more than by the delivery of the goods themselves (c). To
pledge the goods of the principal, is beyond the scope

of the factor's power; and every * attempt to do it, [*626]
under colour of a sale, is tortious and void. If the

pawnee will call for the letter of advice, or make due inquiry as

to the source from whence the goods came, he can discover (say

the cases) that the possessor held the goods as factor, and not as

{n) The liability of a factor to his principal for the proceeds of sales made
by him under a del credPre commission, is not affected by the statute of
frauds; for the undertaking is original, and not collateral. Swan c. Ne.s-

mith, 7 Pink. Rep. 230. The correct legal import of a del credere engage-
ment, says Mr. Bell, is an engagement to be answerable, as if the person so
binding himself was the proper debtor. 1 BelV.s Comm. 378. But the iinal

settlement of the (juestion in the English courts is otherwise, and the dot-
trine of the case of (Jrove v. Du])ois. may be considered as overruled. It

was held in Morris «. Cleasby. (4 Maule d- Selw. 5fi(),) that the character of a
In-oker, acting under a dd eredere commi.ssion, was thi t of n sureti/, for the
.solvency of the party with whom his principal deals through his agency.
He becomes a guarantor of the price of the goods sold, and has an additional
per centage for his responsibility. This was the opinion of Mr. Justice Story,
in the case ot Thompson v. Perkins, 3 Mason'.'i R. 23(J, and contirmed in his
Commenlaries on A genet/, p. 33, note 2.

(b) Guerreiro r. Peile, 3 Barnw. cfc Aid. 616. Rodriguez t'. Heffernan. .'>

Johnson' n Ch. K. 429.

(c) Martini v. Coles, 1 Maxile & Selw. 140. Shipley v. Kymer, Ihid. 484.
Ciraham v. Dyster, 6 Ihid. J.

" See, alsoi llolbrook r. Wight, 24 Wend. 169; Hornby r. Lacy. 6 M. <ft S.

166. A del credei-e agent is not now responsible to his principal in the fii-st

instance.
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vendee; and he is bound to know, at his peril, the extent of the

factor's power (a). There may be a question, in some instances,

whether the res gesta amounted to a sale on the part of the factor,

or was a mere deposit or pledge as collateral security for his debt.

But when it appears that the goods were really pledged, it is set

tied, that it is an act beyond the authority of the factor, and the

principal may look to the pawnee. There is an exception to the

rule in the case of negotiable paper, for there possession and

property go together, and carry with them a disposing power. A
factor may pledge the negotiable paper of his principal as a

security for his own debt, and it will bin^ the principal, unless

he can charge the party with notice of the fraud, or of want of

title in the agent (6)/^

But though the factor cannot pledge the goods of his- principal

as his own, he may deliver them to a third person for his own
security, with notice of his lien, and as his agent, to keep posses-

sion for him. Such a change of the lien does not divest the factor

of his right, for it is, in effect, a continuance of the factor's pos-

session (c). So, if a factor, having goods consigned to

[ *627 J
him for sale, should put them *into the haods of an

auctioneer, or commission merchant connected with the

auctioneer in business, to be sold, the auctioneer may safely make

an advance on the goods for purposes connected with the sale,

and as part payment in advance, or in anticipation of the sale,

according to the ordinary usage in such cases (d). But if the

goods be put into the hands of an auctioneer to sell, and, instead

of advancing money upon them in immediate reference to the sale

according to usage, the auctioneer should become a pawnbroker,

and advance money on the goods by way of loan, and in the char-

acter of pawnor instead of seller, he has no lien on the goods.

(a) Patterson v. Tash, 2 Str. Rep. 1178. Daubigny v. Duval, 5 Term Rep.

604. DeRonchout ?;. Goldsmid, 5 Vesey, 211. M'Combie v. Davies, 7 FmsV}<

Rep. o. Martini v. Coles, 1 Maule <& Selw. 140. Fielding r. Kymer, 2 Brod.

d- Hinf/. 630. Kinder v. Shaw, 2 3fa8s. Rej). 398. Van Amriuge v. Peabody,
1 iVaHon's Rep. 440. Bowie v. Napier, 1 JiPConVs Rep. 1.

(b) Collins V. Martin, 1 Bos. d- Pull. 648. Trenttel v. Barandon, 8 Tnuni.

Rep. 100. Goldsmyd v. Gaden, in chancery, and cited in Cqllins v. Martin.

Trover will lie by the principal against the agent, when the latter converts

the property to his own use, or disposes of it contrary to his instructions.

M'Morris ?-.'Simpson, 21 Weiulell, 610.

(e) M'Combie v. Davies, 7 End's Rep. 5. Urquhart v. M'lver, 4 Johns. Rep.
103.

(ff) Laussatt v. Lippincott, 6 Sen/, d Rawle, 386.

"See note 8, ante, and note 13, p«8t.

792



Leo. XLL] OF PERSONAL PROPERTY. * 628

It may be difScult, perhapH, to discrimiDate in all cases between

the two characters. It will be a matter of evidence, and of fact,

under the circumstances. The distinction was declared in Mar-

tini V. Coles (a), and it was observed in that case, that it would

have been as well if the law had been, that where it was equivocal

whether the party acted as principal or factor, a pledge in a case

free from fraud should be valid. To guard against abuse and

fraud, it is admitted, that if the factor be exhibited to the world

as owner, with the assent of bis principal, and by that means ob-

tains credit, the principal will be liable. It was suggested, in the

case last mentioned, that perhaps if a consignment of goods to

a factor to sell, be accompanied with a bill drawn on the factor

for the whole or part of the price of the consignment, an advance

to take up the bill of the consignor, and appropriated to that end,

might be considered as an advance under the authority given by

the principal, so as to bind him to a pledge by the factor for

that purpose. But in Graham v. Dyster (6), it was de-

cided *by the K. B., that though the principal drew [*628]
upon his factor for the amount of the consignment, and

the goods were sent to the factor to be dealt with according to

his discretion, the factor could not pledge the goods, even in that

case, to raise money to meet the bills. This was a very hard ap-

plication of the general rule; and the cases go so far as to hold,

that though there should be a request of the consignor accompa-

nying the consignment, that his agent, the consignee, will make
remittances in anticipation of sales, that circumstance does not

give an authority to pledge the goods to raise money for the re-

mittance (c). In the last case referred to, the judges of the K.

B. expressed themselves decidedly in favour of the policy and ex-

pediency of the general rule of law, that a factor cannot pledge.

TheJ^ considered it to be one of the greatest safeguards which the

foreign merchant had in making consignments of goods to Eng-

land; and that, as a measure of policy, the rule ought not to be

altered. It operated to increase the foreign commerce of the

kingdom, and was founded, it was said, upon a very plain reason,

(n) 1 Manle & Selw. 140.

{})) 2 SUtrkie's Rep. 21. If, liowever, the owner arms the fi\ctor with such
indicia of property, as to enable him to deal with it as his own, and mislead
others, the laetor in that case can bind the property by pledging it. Boyson
r. Coles, 6 Maulc <& Sehv. 14.

(c) Queiroz v. Trueman, 3 Barnw. & Cress. 342.
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viz. that he who gave credit should be vigilant in ascertaining

whether the party pledged had, or had not, authority j^o to deal

with the goods, and that the knowledge might always jpe oblaint?d

from the bill of lading and letters of advice (a).''

{a) Ch. J. Best, in Williams r. Barton, 3 Dhiff. Rep. 139. expressed him
self, on the other hand, strongly in favour of the policy of alloM-inji a pawnet
of goods to hold against the real owner, who permitted the ])awnor to den
with the property as if it was his own. He insisted that the ohl hiw on thi.-.

snhject was not adapted to the new state of things, and to the alterati(,ns m
the mode of carrying on commerce. The rule that a factor cannot pledge
the goods consigned to him for sale, even for bona fide advances, in the reg-

ular course of commercial dealing, originated in the case of Patterson r. Ta^h.
in '2 Sir. Rep. 1178, which was a nisi priuK decision ot Ch. J. Lee; though it has
been suggested that the report of that case was inaccurate. In the year 18:23.

the merits of that rule were discussed in the British parliament, and the dis-

cussion was followed by the statutes of 6 Geo. IV. ch. 94, and 7 and 8 Geo.

, IV. ch. 29, for the better protection of the property of merchants and others, in

their dealings with factors and agents, by which a factor was authorized to

pledge, to a certain extent, the goods of his principal. A great deal may he
])ro])erly said against the principle of the rule; and with the ex(;eption of

England, it is contrary to the law and policy ot all the commeicial nations

of Europe. 8ee the report of the committee of the English house of com-
mons which led to the statute of 4 Geo. IV. On the European continent.

pos.session constitutes title to moveable property, so far as to secure bona

fide purchasers, and persons making advances of money or credit on the

pledge of property by the lawful possessor. There may be something in the

commercial policy of the rule alluded to by the English judges; but it would
seem to be a conclusion of superior justice and wisdom, that a factor or C( ni-

mercial agent, clothed by his principal with the apparent symbols ol owner-
ship of property, should be deemed the true owner in respect of third per-

sons, dealing with him fairly in the course of business, as purchasers or m( rt-

gagees, and under an ignorance of his real character. See 1 DeWs Com. 483
—489.
The statute law of New York has changed the former rule of the English

courts on this subject. By the act of April 16th, 1830, it was enacted, (and

act of the State of Rhode Island, passed since the session of January, 1831, and
ot Pennsylvania in 1834, Purdon^s Dig. 402, are to the .same etfect, ) that the

l)erson in whose name goods were shipped should be deemed the owner, so far

as to entitle the consignee to a Hen thereon for his advances and liabilities for

the use of the consignor, and for monejis or securities received by the con-

signor to his use. But the lien is not to exist, if the consignee had previous

notice, by the bill of lading or otherwise, that the consignor was not the

actual and bona fide owner. Every factor intrusted with the possession of

any bill of lading, custom-house permit, or warehouse keeper's receipt for

the delivery of the goods, or Avith the possession of goods for sale, or as se-

curity for advances, shall be deemed the owner, so far as to render valid any
contract by him lor the sale or disposition thereof, in whole or in part, for

moneys advanced, or any responsibility in writing assumed upon tlie ftiith

thereof The tru^e owner will be entitled to the goods on repayment of the

advances, or restoration of the security given on the deposit of the goods,

and on .satisfying any lien that the agent may have thereon. The act does
" See the .statutes of the different states hereon. They may pledge them

for the i)ayment of duties and other charges due thereon; and. indeed, for

any other charges and purposes, which arc allowed or justilied by the usage
of trade. See Story on Agency, ^, 113, and note thereto, wherein the writer

says, "This 1 consider to be the true rule, notwithstanding the language

used in some of the authorities." And see cases in note b, ante.
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*Every coutract made with aa agent, in relation to the [
* 629 ]

business of tho agency is a contract with tho principal

entered into J,hrough tho instruraentality of tho agent, provided the

agent acts in the namo of his principal. The party so deal-

ing with tho agent is bound to his principal ;
* and tho [

* 030
J

principal, and not the agent, is bound to the party. It is a

general rule, standing on strong foundations, and pervading every

system of jurisprudence,that where an agent is duly constituted,and

names his principal, and contracts in his name, and does not exceed

his authority tho principal is responsible, and not the agent (a).'*

not go to authorize a common carrier, warehonse keeper, or other person to

whom floods may be committed for transportation or storage, to sell or hy-
pothecate the same. Acts of iraud committed by factors or agents, in breach
of their duty in that character, are punishable as misdemeanors. It has

been held under this a(;t that a conlrad of sale by a factor or agent, intrusted

with goods for salt, will protect the purchaser, though no money be advanced,
or negotiable instrument, or other obligation be given at the time of the sale.

Jennings v. Merrill, 20 IVimdell, 1.

This act is founded chiefly upon the provisions of the British statue of G
Geo. IV. cli. 94, passed in 1825, in pursuance of the recommendation con-

tained in the report of a select committee of the British house of commons
of January, 1823. So, by the Civil Code of Louisiana, art. 3214, every con-
signee or commission agent, who has made advances on goods consigned to

him, or placed in his hands to be sold for account of the consignor, has a
privilege lor the amount of those advances, with interest and charges, on
the value of the goods, if they are at his disposal, in his stores, or in a public
warehouse, or it, before their arrival, he can show by a bill of lading or letter

of advice, that they have been despatched to him.
(a) Einerifjoii, Traile ((e.-i Ass. tomeii. p. 465. Lord Erskine, 12 Vesei/, 352;

Davis V. M'Arthur, 4 Grecnlcafs Rep. 82, note; Owen v. Gooch, 2 Esp. N. P.

Rep. 567; Ware, J., in the case of the Rebecca, Waters Rep. 205. Koberts v.

Austin. 5 Wharton, 313.
^* A principal is liable to third parties for whatever the agent does or says,

whatever contracts, representations or admissions he makes, Avhatever neg-
ligence he is guilty of, and whatever fraud or wrong he commits, provided
the agent acts within the scope of his apparent authority, and provided a
liability would attach to the principal if he were in the place of the agent.
Holmes v. Mather, L. R. 10 Ex. 261. It is a general rule that where the
acts of the agent will bind his principal, representations, declarations, and
admissions, respecting the subject matter will also bind him, if made at the
.same time and constituting part of the res gestai. Linblom v. Ramsey, 75
111. 246; Prickett v.. INIadison Co.. 14 III. 454; Grimshaw v. Paul, 76 III. 166;
Giflford v.. Laudriue, 37 N. Y. Eq. 127; Lane v. Boston, &c., R. R., 112 Mass.
455; Dickman /". Williams, 50 Mi.ss. 500. The fact that the re])re.sentations

are false will not relieve the principal. Lamm v. Port Deposit, &c., Association,
49 Md, 233; Planters' Ins. Co. v. Sorrels, 57 Tenn. 352. Nor that they are
fraudulent. Lindmeier r. Monahan, 64 Iowa, 24. Principal is liable for a
promise made by an agent within the scope of his authority. Tanner v.

The Oil Creek R. R. Co., 5;] Pa. St. 411. And by an agree'meut. Adams E.\-

))ress Co. v. Schlessinger, 75 Pa. St. 246. He is liable for the fraudulent con-
du.'t of his agent. May <•. Gates. 137 Mass. :>89. And tor the agent's negli-

icence. Powers ?'. Harlow. 53 Midi. 507: Davis r. Danf>rth. 65 Iowa, 601.

.\nd for acts necessary to be done by ai^ent to accomplish the object of his
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The a^ent becomes personally liable only when the principal, is

not known, or where there is no responsible principal, or where

employment. Borcherllng v. Kaiz, 37 N. J. Eq. 150. And for acts within
the scope of his authority vet beyond his instructions. Lake Shore, &c.,
R. R. r. Foster. 104 Ind. 29:{; Pennsylvania Co. r. Weddle, 100 Ind. KJH;
Louisville, «&c., R. R. r. McVay, 98 Ind. 391. But the third party niu.sthave
acted believing and having a right to believe that the agent was acting witliin

his authority. Bickford r. Menier, 107 N. Y. 490, 11" a party has .so acttd
as to induce persons to believe that another is his agent, lie is liaJ)le, and is

estopped from denying the existence of the agency. Rice v. Goffman, oG Mo.
4'M; Chenteau r. Goddiu, 39 Mo. 229; see also Thomas v. Cummisky, 108
Pa. St. 354; Eskridge v. Farrar, 34 La. An. 7X)9; Forrester v. Georgia, 63
Ga. 319; Bronsou r. Coffin, 118 Mass.' 15G; Caswell r. Cross. 120 J(f. 543;
Tozier r. Crafts, 123 LL 480; Putnam v. Howe Ins. Co., 123 Id. 324: Know
r. Barrett, 18 Fla. 594; Mass. Life Ins. Co. r. Eshelman, 30 Ohio, 647: ALa.

Gr. So. R. R. V. Hill, 7G Ala. 303; Kutzenstein v. R. R. Co., 84 N. C. G8s;

Chicago, &c., R. R. Co. r. Conklin. 32 Kan. 55; Plummer v. Buck, 16 Neb.
;::>2; Bass r. C. & N. W. R. R.. 42 Wis. 654; see Silliman v. Fredericksburg
& C. R. R., 27 Gratt. (Va.) 119; Kline r. Central Pac. R. R.. 37 Cal. 4()0. S.

C. 99, Amer. Dec. 282; Stephenson v. Grim, 100 Pa. St. 70; Brooke v. N. Y.,

&c., R. R., 108 Pa. St. 529; Hughes v. Bank, 110 Jd. 428; Cake *;. Pottsville

Bank, 116 ]d. 264; Young v. Pennsylvania R. R. Co., 115 Id. 112. •

But in order to charge the principal with the acts of a sui)-agent, it must
be proved that he was appointed by the agent of the principal and that such
agent had authority to appoint liim. American Underwriters' As.soc. v.

George, 97 Pa. St. 238.

Qualifications of principars right to sue on contract of agent.—Those acts or

contracts of an agent which render the principal liable to third parties, im-
pose upon the third parties themselves a reciprocal obligation to the prin-

cipal; and as the principal is liable to the burden of such acts or contracts,

whether the agent had authority originally, or his acts have been duly rati-

fied, so he is entitled to the rights and benefits arising from such contracts
• and may enforce those rights by action. Barry v. Page, 10 Gray (Mass.), 398;

Bassett v. Liderer, 1 Hun. (N. Y.) 274; Isley v. Merriman, 7 Cush. (Mass.)

242; Brewster v. Saul, 8 La. 396; Lulver r. Bigelow, 43 Vt. 249; Nicholls

V. Burke, 78 N. Y. 581; Frazier v. Erie Bank, 8 W. & S. (Pa.) 18; Conklin
r. Leeds, 58 111. 178; Childers v. Bowen, 68 Ala. 221; Bryant r. AVells, 56 N.
H. 153; State of Wisconsin t. Torinus, 26 Minn. 1; Gage v. Stiuson, 26
Minn. 64; Stonewall Manf. Co. v. Peek, 63 Miss. 342.

These rights are subject to two qualifications. First, whether the princi-

pal is known or undisclosed at the time the contract is entered into, is, that

the right of the principal is afiected and modified by the declarations, mis-
representations, concealments and fraud generally of the agent acting within
the scope of his authority. El well r. Chamberlain, 31 N. Y. 611; Veazie v.

AVilliams, 8 How. (U. S.) 134; Mut. Ben. Ins. Co. v. Cannon, 48 Ind. 264;
Brown v. Hartford Fire Ins. Co., 117 Mass. 479; Southern Ex. Co. v. Palmer,
48 Ga. 85. Where one seeks to enforce a contract made by his agent, he is

bound by the declarations of the agent made at the time, even though the

agent exceeded his authority. Keough r. Leslie, 92 Pa. St, 424. But this

principle does not apply when such declarations were neither the inducement
to make the contract nor part of the conditions. Merrick Thread Co. v. Phila-

delphia Shoe Co., 115 Pa. St, 314. The second which is a})plicable to cases

where the agent has been allowed to contract as principal with the third

party without notice, is, that the principal, if he takes advantage of the

agent's contract, must do so subject to all ecjuitics and rights of which the

other contracting ])arty mightavail himself in the transaction its against the

agent a.ssuming the latter to have been a principal, Traub v. Millikeu. 57

3Ie. 63; Train tor v. Preudergast, 3 Hill (N. Y.), 72; Leeds v. Marine lus.
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the ageat becomes liable by aa undertaking in his own name, or

when he exceeds his power (a). If he makes the contract in be

half of his principal, and discloses his name at the time, he is not

personally liable, not even though he should take a note for the

goods sold, payable to himself (b). But if a person would ex-

cuse himself from responsibility on the ground of agency, he

must show that ho disclosed his principal at the time of

making the contract, *and that he acted on his behalf, [.
* 631

]

no as to enable the party with whom he deals to have

recourse to the principal, in case the agent had authority to bind

(a) Thomas v. Bishop, 2 Sfr. Rep. 955. Leadbitter r. Farrow, 5 Maide d-

Selw. 345. Dnsenbury v. Ellis, '^ Jolws. (Vs. 70. Parker, Ch. J., Stackpole
?•. Arnold, 11 Maiis. Ecp. 29, and Hastings v. Lovering, 2 Pick. Rip. 221;

Hampton v. Speckenagle, 9 Serg. d- Rawlc, 212. AVhere an agent voluntarily

disoVieys the instructionsofliis principal, and converts to his own u.se moneys.
l)eIonging to his principal, to which a definite and specific destination was
given, and the article he was directed to buy subsequently acquires addi-
tiotial value, the agent has been lield responsible, not merely for the money
with irtterest, but for the article. Short r. Skipwith, 1 Brockcnhruii{/h\^ R. 103.

It is not consistent with the summary view taken in this lecture of the law of

agency, to enter into a detail of the particular responsibilities of agents.

We must be content to state generally the principle that the agent is liable

to his principal for all losses and damages arising from violations of his duty
as agent; by reason of mi.sconduct, deliutiuency, stretch or abuse of ywwer,
or negligencies, provided the loss or damage be reasonably attributable to

the same. The illustrations of the general principle are to be seen in the
authorities stated or referred to in the treatise at large on agency, and es-

pecially in Livermore on Agency, ch. 8, Paley on Agency bv Lloyd, passim,

and particularly p. 7—20, 46, 55—100, i:?0— 149, 212—240, 294—304, 335—
342, 38G—390, and in Story on Agency, ch. 8.

{!)) Owen v. Gooch, 2 Esj). N. P. Rep. 567. Rathbone ?•. Budlong, 15 Johns.

Rep. 1. Goodenow v. Tyler, 7 3fnss. Rep. 36. Greely r. Bartlett. 1 Gyeenleafs
Rep. 172. Corlies v. Gumming, 6 Coweu^s Rep. 181. The agent is not liable

individually, if he draws a bill of exchange whicli is protested, provided he
declares himself at the same time to be the of/enf of the (Jrairees. Zacharie r.

Nash, 13 Louisiana E. 20. The agent is personally liable, though he discloses

the name of his principal, if he signs a contract which does not show upon
the face of it that he contracts as agent. Mills r. Hunt, 20 Wendell, 431.

But if he drew the bill in his own name, without stating his agency, he is

personally liable, though the payee knew he was but an agent. Newhall /•.

Dunlap, 2 Shepley, 180, or 3Iaine Rep. vol. 14, p. 180. He must disclose his
principal's name, though he sell as auctioneer, or he will be personally lia-

ble. Mills V. Hunt, 20 Wendell, 431.

Co.. 6 Wheat. (U. S.) 565; Locke ?'. Lewis, 124 Mass. 1; Miller r. Sullivan.
390hio St. ;9; Miller v. Tea, 35 I\rd. 396; Conklin r. Leeds, 58 111. 178:
Koch V. Willi, 63111. 144; Peel r. Shepherd, 58 Ga. 365. Where one buys
from an agent the goods of his principal, under a misapprehension, not in-

duced by the principal that the goods belong to the agent, he can not use as
a payment or counter claim, on a suit by the principal for the value of such
goods, a credit given by him to such agent on an individual debt of the
latter. Brown v. Morris, 83 N. C. 251; Stewart v. Woodward, 50 Vt. 78.
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him (a).'' And if the agent even buys ia bis own name, but for

tho benefit of his principal, and without disclosing his name the

principal is also bound as well as tho agent, provided the goods

come to his use, or the agent acted in the business intrusted to

him, and according to his power (6).'^ The attorney who executes

(a) Mauri v. Heflferman, 1/5 Johns. Rep. 58. Seaber v. ITawkes. 5 2Ionre <C-

Pfij/ne, 549. Mr. Justice .Story, in hi.s Treafise on Af/cna/, sec. 2()8, 29!), lays

down the rule that agents or lactors for merchants resi(linj.r in foreign eountn'es,

are personally liable on contracts made by them for their principal^ and thio

witliout any distinction, whether they describe them.selves as agents or not.

The legal presumption is that the credit is given to the agent exclu.sively.

The supreme court of New York, in Kirkpnfriclc v. Stahier, adhered however
t) the old rule, and held that ths agent was not personally responsible when
he appeared in the transaction as an agent only, and dealt with the plaintiff

in that known character. The court held, that there was no distinction

known to our law on this point, between an agent acting for a foreign and
for a domestic house. This decision was affirmed in the court of errors, in

De2ember. 18:J9. Mr. Senator Verplanck, gave the opinion of the court of
errors, and he examined the question with learning and alnlity. }fe held
that there was no general presumption known to our law and commercial
usages, that the credit in such cases Avas given exclusively to the agent, and
that the the English cases on which the presumption as a settled rule of law
was deduced in the treatiss referred to. were of recent origin, and founded
on special or local usage in England and one not adopted here. He cited

Eyre. Ch. J., in De Gaillon v. L'Aigle, 1 B. <£• Puller, ,338. Piayley, J., in

Patters:m v. Grandessequi, 15 Enfit., 70. Lord Tenderden, in Thompson v.

Davenport, Q B. & Cress. 78. LJoyVs Notes to Paley on Agency. He ques-
tioned the policy of the rule that credit on .sales or consignments was not
presumed to be given tr) well established foreign houses, but to temporary
agents in exoneration of their principals; and that until the course of busi-

ness had established such a rule here as Avell known in mercantile usage
and practice, it was wisest to adhere to the general law of agency, holding
the known principal responsible when the agent discloses his name and acts

avowedly and anthorizedly on his behalf, and leaving it to the discretion of

the American trader to obtain the security of the factor or ngent, when he
judges it best.

(6) Nelson v. Powell, 3 T}oug. Bep. 410. Upton v. Gray, 2 Greenleafs Jlep.
^•* Where an individual is known to be contracting on behalf of a known

principal, he will, as a general rule, incur no personal liability upon such
contract. Paterson r. Ganda.sequi. Smith L. C. ; 15 East, ()2; Ex parte ITar-

top, 15 Ves. 352. Unless such liability is neces.sarily implied from his con-

duct or the form of the contract into which he has entered. Campbell v.

Baker, 2 Watts (Pa.), 83; Whitman v. Wyman, 101 U.S. 392; Ifaight r.

Sohler, 30 Barb. 219. If the agent contract in writing or under seal, his lia-

bility or non-liability will, asageneral rule, depend upon the true const ruction

of the writing, though a prima faeie liability upon a written instrument may
in certain cases )>e rebutted. Wake v Harrup, 1 H. <% C. 202; Lindns r.

Bradwell. 5 C. B. 583; Woodes v. Bennett, 9 N. H. 55; Ballon ?'. Talbot, !(>

Ma.s.s. 461; Chipman v. Foster, 119 Mass. 189; Bank v. Dix, 123 Mass. 148;
Kice r. Gove, 22 Pick. 158.

The agent alone will be liable in the following cases: First. When he cov-

enants personally in instruments under seal. Quigley v. De Haas, 82 Pa.

St. 2fi?: Second. Where he contracts personallv in negotiabjo instruments.

Sturdivantr. Hull, 59 Me. 172; Powers??. Briggs, 79 111. -193; T/iinl. Where
exclusive credit is given to the agent the principal being known. Stackpole

V. Arnold, 11 Mass. 37; Fourth. Wher«i the agent commits a wilful wrong.
'* Even where a contract is entered into by an agent in his own name, it is
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a power, as by giving a deed, must do it in the name of his prin-

cipal; for if ho executes it in his own name, though ho describes

himself to bo the agent or attorney of his princi[)a], the deed is

held to bo void; and the attorney is not bound, oven though ho

had no authority to execute the deed, when it appears on the

face of it to be the deed of the principal (a). But if the agent

binds himself personally, and engages expressly in his own name,

ho will bo held responsible, though ho should, in the contract or

covenant, give himself the description or character of agent (b).

And though the attorney, who acts without authority, but in the

name of the principal, bo not personally bound by the instrument

ho executes, if it contain no covenant or promise on his

jiart, yet there is a remedy *against him by a special [
* 632 ]

action upon the case, for assuming to act when he had

no power (c). If, however, the authority of the agent be coupled

373. Thomp.son r. Davenport, 9 Branw d- Cres.s. 78. Cothay v. Fennell, 10

Jhid. r)7L licebee v. Uobeit, 12 WendeWs Rep. 413. B\' acting in his own
name, the agent only adds his personal obligation to that ot the person who
employs him. This was a principle in the Roman law, and it applies ecjuall}'

to our own. Diy. 14, 3, 3, 17. Poihicr, Traite deft Ohlig. No. 82. Hopkins
r. Laeouture, 4 Miller'' s Louis. Rep. VA. Hyde r. Wolf, ihid. 234. In Andrews
7". Estes, 2 Fairfield. 2(>7. it was held that the rule in Combe^< ease, that an
agent binds himself, and not his principal , unless he uses the name of his

principal, applies only to sealed instruments. In other contracts it is suffi-

cient if it appear in the contract that he acted as agent.

[a) Combe's case. 9 Co. 76. Frontin r. Small, 2 Ld. Raym. 1418. Wilks?',

Back, 2 EasVs Rep. 142. Gwillim's Bacon's Abr. tit. Leases, 1. sect. 10. Bogart
?•. De Bussy, G Jo/nuH. Rep. 94. Fowler v. Shearer, 7 Mass. Rep. 14, 19. Stinch-

field V. Little, 1 Greenleafs Rep. 231. Hopkins v. Mehatty, 1 1 Serf/, d:

Rfiicle, 126. Smith?;. Perry, 1 ITarr. & M''Hen. Rep. 706. Harper?'. Hamp-
ton, 1 Harr. & Johns. Rep. 622. In the American Jurist, No. 5, 71—85. there

is a very critical examination of all the cases, and especially of (Umihe^s ease,

the great leading case for the doctrine in the text, by Mr. Hofl('man,,of Bal-

timore, the learned author of the Lef/al Outlines. But in the State of Maine,
by act of 1823, a deed by an agent in his own name is valid, provided he had
authority, and it appears on the face of the deed that he meant to execute
the authority.

[h) Appleton V. Binks, 5 Easf^s Rep. 148. Forster r. Fuller. 6 Mass. Rep.

58. Duvall V. Craig. 2 ]V/ieaf. Rep. 56. Tippets v. Walker, 4 3fass. Rep. 595.

Wliite V. Skinner, \'A Johns. Rep. 307. Stone v. Wood, 7 Cowen's Rip. 453.

Fash r. Ross, 2 Hill's S. C. Rep. 294.

(r) Long r. Colburn, 11 Mass. Rep. 97. Harper v. Little, 2 GreenleaPs
Rep. 14. Delius r. Cawthorn, 2 Dev.- N. C. Rep. 90. Emerigon, Traite den

Contrats h la Grosse, tomeii. p. 458, 461, 468, lays down the rule, and applies

competent to be shown by parol evidence that the agent was acting for au
nndi.sclosed principal. Barker v. Garvey, 83 III. 184; and see Parker v.

Donaldson, 2 W. & S. (Pa.) 9.

The third party knowing lie is dealing with au agent, and aware of the
principal's name may elect to deal Avith the agent alone. Clealaud r. Walker,
11 Ala. 1059.
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with an interest in the property itself, he may contract and sell

in his own name. This is illustrated in various instances, as in

tho cases of factors, masters of ships, and mortgagees (aj.'' Tl.o

case of the master of a ship, is an exception to the general rule,

and though he contracts within the ordinary scope of his powers,

he is, in general, personally responsible, as well as the owner,

upon all contracts made by him for the employment, repairs, and

supplies of the ship. This is the rule of the maritime law, and

it was taken from the Roman law, and is founded on commercial

policy (6). But it is of course competent for the parties to agree

to confine the exclusive credit, either to the owner, or to the

master, as the case may be (c).

When goods have been sold by the factor, the owner is en-

titled to call upon the buyer for payment, before the money is

paid over to the factor; and a payment, to the factor after notice

from the owner not to pay, would be a payment by the buyer in

his own wrong, and it would not prejudice the rights of the prin-

cipal (d). If, however, the factor should sell in his own name as

owner, and not disclose his principal, and act ostensibly as the

real and sole owner, though the principal may afterwards bring

his action upon the contract against the purchaser, the latter, if

he bona fide dealt with the factor as owner, will be entitled to set

oflF any claim he may have against the factor, in answer to the

demand of the principal (e).'^ When the party dealing with an

it to the captain of a ship, who, he says, is personally answerable, if he draws
a bill in his character of agent, without authority.

(a) Paley on Aqency by Lloyd, 207, 208, 288, 289. Story on Agency, 155, 156.

(6) Rich /•. Coe, Cowper'sE. 6156, 639. Farmer v. Davis, 1 Term, 109. Ab-
bott on Shipping, part 2, eh. 2 and 3. Emerigon, tit. 2, 448. Dig. 14, 1.

Story on Agency, p. 295—297. See, infra, vol. 3 161.

(c) Story on Agency, p. 298—303.
{(I) Lisset I'. Reave, 2 Atk. Rep. 394.

(e) Ral)one v. Williams, cited in 7 Term Rep. 360, note. George v. Clag-

gett, Ibid 359. Gordon r. Church, 2 Cnine.s' Rep. 299. Chambre, J., in 3
'' A deed will bind the principal if executed in his name and on liis behalf

and this fact appears on the faceof the instrument. Gardner r. Gardner,5Cush,
(Mass.) 483; Mahoney v. McLean, 26 Min. 415. Where an agent or treasurer

of an association signed a promissory note "George Moore, treasurer of

Mechanics' Falls Dairying Association," it was held to be his personal note.

Mellen r. Moore, 68 Me. 39; see, also, School Township of Monticello v.

Kendall, 72 Ind. 91;
There are numerous instances in which an agent has contracted on behalf

of others, but in his own name, and has accordingly been held liable. See

Bryson v. Luca.s, 84 N. C. 6H0; Spencer v. Field! 10 Wend. (X. Y) 87;

Nixon V. Downey, 49 Iowa, 166; Baldwin v. Leonard, 39 Vt. 2()6.

"* lint if he be known to 1)6 an agent the principle would not apply. See

S^merza i;. Brinsley, 18 C. B. 477; see Borries v. Imperial Ottoman Bank,
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agent, and with knowledge of the agency, elects to make the

agent his debtor, he cannot afterwards have recourse against the

principal (a).

There is a distinction in the books between public and private

agents, on the point of personal responsibility. If an agent, on

behalf of government, makes a contract, and describes himself as

such, he is not personally bound, even though the terras of the

contract be such as might, in a case of private nature, involve

him in a personal obligation (6). The reason of the dis-

tinction is, that it is not to be presumed *that a public [
* 633 ]

agent meant to bind himself individually for the govern-

ment; and the party who deals with him in that character is

justly supposed to rely upon the good faith and undoubted ability

of the government. But the agent in behalf of the public may
still bind himself by an express engagement, and the distinction

terminates in a question of evidence. The inquiry in all the cases

is, to whom was the credit, in the contemplation of the parties,

intended to be given. This is the general inference to be drawn

from all the cases, and it is expressly declared in some of

them (c).''

Bos. & Pull. 490. Seignior & Wolmer's case, Godb. 360. Story on Agency,
p. 432, 433.

(a) Paterson r. Gaudasequi, 15 EmVn Rep 62. Addison v. Gandasequi, 4
Taunt. Rep. 574.

(6) Macbeath v. Haldimand, 1 Term Rep. 172. Unwin r. Wolseley, Ibid.

674. *Gidley v. Lord Palmerston, 3 Bvod. & Ring. 275. Brown ?•. Austin, 1

3fass. Rep. 208. Dawes ?'. Jackson, 9 Mass. Rep. 490. Hodgson v. Dexter,
1 Cranch's Rep. 345. AValker v. Swartwout, 12 JoJtyis. Rep. 444. Rathbone v.

Budlong. 15 Ibid. 1. Adams?;. Whittlesey, 3 Conn. Rep. 560. Stinclifield y.

Little, 1 Greenleafs Rep. 231.

(c) V2Jofuis. Rep. 385. \o Ibid. 1. A public agent, a-s, for instance, a com-
missioner for paving streets, or the superintendent of repairs on the canals,

L. R.9 C. P. 38; Ex parie Dixon, Re Henley, L. R. 4 Ch. D. 133; and see
Brown v. Morris, 83 N. C. 251; Stewart t-. Woodward, 50 Vt. 78; and see
Cooke r. Eshelbv, 12 App. Cas. 271 (1887), which is open to serious criticism.

Law Quarterly Review (April, 1888)," 219.
'^ Sec Twycro.ss r. Dreyfus, 5 Ch. Div. 605. A public agent acting in the

line of his duty is not responsible upon contracts made by him on behalf of
the government, unless it appears that credit was given to, or the labour
performed for the agent himself and on his agreement and promise to pay; or
the fact of his being a public agent was unknown and not disclosed at the time
of making the contract. Nichols v. Moody, 22 Barb. (N. Y.) 611; Hall v.

Lauderdale, 46 N. Y. 70; Newman v. Sylvester, 42 Ind. 106; Baltimore w.

Reynolds, 20 Md. 1; Hull v. County of Afarshall, 12 Iowa, 142; Lyon r.

Adamson, 7 Iowa, 509; Mann r. Richardson, 66 111. 481. As to when he is

liable to an action, see, further. People v. Brown, 55 N. Y. 180; Van Hoe-
venburgh, 45 Barb. (N. Y.) 197. The question to whom was credit given is

for the jury. Bro\vn v. Bundlett, 15 N. H. 360.

51 VOL. II. KENT. 801
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Aq agent, ordinarily, and without express authority, or a fair

presumption of one, growing out of the particular transaction, or

of the usage of trade, has not power to employ a sub-agent to do

the business, without the knowledge or consent of his principal.

The maxim is, that delegatus noh potest delegare, and the agency

is generally a personal trust and c^mlidence which cannot be dele-

gated; for the principal employs the agent from the opinion which

he has of his personal skill and integrity, and the latter has no

right to turn his principal over to another, of whom he knows

nothing (a). And if the authority, in a matter of mere private

concern, be confided to more than one agent, it is requisite that

is personally responsible in damafjes for misfeasance and excess ofnuthority,

throujih the negligence of workmen under him. Leader i\ Moxton. 3 Wif-

ftnn, 4()1. Hall v. Smith, 2 Bing. 156. Shepherd v. Lincoln, 17 Wendell 250.

So. mone}^ obtained by a public officer ilieffol/y, may be recovered ))ack by a
suit against him personally. Story on Agency, 1^11, and the cases there cited.

The general principle is, that an agent is liable to third persons tor acts of
misfeasance and positive wrong, but Jbr mere nonfeasances and negligences

in the course of his employment, he is answerable only lo his principal, and
the princii>al is answerable over to the third party. The case of the post-

master general is an exception, and he is not liable for any of his deputies or

clerks, on obvious principles of public policy. Lane r. Cotton, 1 Ld. Raym.
646, 655. S. C. 12 Mod. 488. Story on Agency, ch. 12. Snprn, p. 610. So,

public officers, generally, are responsible lor their own acts and negligences,

but not for those of their subordinate officers. Hall v. Smith. 2 Bingham,
156. Nicholson r. Mounsey, 15 Eant. 384. In ordinary cases of private in-

dividuals, the principal is liable to third persons for the frauds, torts,

misfeasances, negligences,and defaults of the agent, even though the conduct
of the agent was Avithout his participation, consent, or knowledge, provided

the breach, or want of duty, arose in the course of his employment, and was
not a wilful departure from it. Paley on Agency, by Lloyd, 297—307. Story

on Agency, 465—477. Laugher v. Pointer. 5 B. & Cress. 547. Littledale r.

Landsdale, 2 H. Blacks. 267. Bu.sh v. Steinman, 1 B. <& Puller, 404. Mc-
Manus v. Crickett, 1 East's R. 106. Vide supra, p. 259, 260. Cut there is

also a qualification to this doctrine in the case of mastei's of merchants' ves-

sels and of steam-boats, who are responsible as principles and Ciimmon car-

riers, for the misfeasances and negligences of the servants under them; and
this responsibility is founded on solid principles of maritime policy. It pre-

vails in the maritime jurisprudence of Europe, and has its foundations laid

deep in the Koman law. Dig. 4, 9, 1. See supra, p. 609, 632, note c.

ia) Combes' case, 9 Co. 75. Ingram v. Ingram, 2 Atk. Rep. 88. Attorney
General i'. Beveyman, cited in 2 Vcs. 643. Solly r. Bathhone, 2 Maulc d- Selw.

298. Cockran v. Irlam, Ibid. 303. Schmalingr. Thomlinson, 6 Tatinf. Rep.

147. Coles r. Trecothick. 9 Ves. 234, 251. Story on Agency, 16. In this

latter work it is .said, p. 17, that the substituted agent may still be respon-

Hible to the original agent, inasmuch as the latter is responsible to the prin-

cipal. In Sproul 1'. Hemmingway, 14 Pick. 1, in the case of a brig towed at

the stern of a steamboat employed in the business of towing vessels in the

Mississippi, and through the negligence of the master and crew of the steam-
]K)at, the brig was brought into cullision with a ves.sel lying at anchor and
did damage to it, it was held that the owner of the brig was not liable for

the damage, and on the ground that the master and crew of the steamboat
were not in any sense his agents, and that there was no negligence or mis-

conduct on the part of the master and crew of the towed brig.

802



Ijec. XLL] OF PERSONAL PROPERTY. * 634

all join in the execution of the power and they are jointly respon-

sible for each other; though the cases admit the rule to be differ-

ent in a matter of public trust, or of power conferred for public

purposes; and if all meet in the latter case, the act of the majority

will bind (a).-°

* III. Of the aqenVs right of lien. [
* 634 ]

The lien hero referred to, is the right of an agent to

retain possession of property until some demand of his be satis-

fied. It is created either by common law, or by the usage of trade,

or by the express agreement or particular usage of the parties (6).

A lien, said Ch. J. Tindal (c), only can arise in one of three ways.

1. By an express contract; 2. by a general course of dealing ia

the trade in which the lien is set up; 3. from the particular cir-

cumstances of the dealing between the parties.

A general lien, is the right to retain the property of another,

for a general balance of accounts; but a particular lien is a right

(a) Grindley r. Barker, 1 Boa. & Pull. 229. Town v. Jaquith, G Masa. Rep.

46. Green r. Sillier, 6 Johns. Rrp. 39. Baltimore Turnpike, 5 Binuerfs Rep.

481. Patterson r." Leavitt, 4 Conn. Rep. 50. The Kin<2: v. Beeston, 3 Term
Rep. 592. Lawrence. J., in Withnell r. Gartham. Term Rep. 388. M'Cready
V. Qnardians of the Poor, 9 Serg. & Rawte, 99. First Parish in Sutton v. Cole,

3 Pick: Rep. 244, 245. Ex- parte Ko<i;ers, 7 Co/wm'.s Rep. 526. Jewett v. Alton,

7 N. H. Rep. 253. Downing v, Kugar, 21 Wendell, 178. Story on Agency, p.

45, 47. Vide supra, p. 293.

{h} Lord Mansfield, in Green v. Farmer, 4 Burr. Rep. 2221.

((•) Ferjinson r. Norman, 5 Bingham, N. C. 76.
'^ An agent cannot delegate his powers where personal skill is required, as

in the case of a factor. Warner v. Martin, 11 How. 209; Loomis r. Simpson,
13 Iowa, 532; a broker, Locke's Appeal, 72 Pa. St. 491; an attorney, John-
sou f. Cunningham, 1 Ala. 249; except under certain circumstances. Pollard

V. Kowland, 2 Black. 22; Rat(;lift'r. Baird, 14 Tex. 43; an auctioneer. Stone
r. State, 12 Mo. 400. Or where there is a trust or confidence repo.sed in him.
Emersun i\ Hat Co., 12 Ma.ss. 241; Lynn v. Burgoyne, 13 B. Mon. 400; Shee-
han /•. Gleeson. 46 Mo. 100; Foss r. Chicago, 56 111. 354; Richardson v. Hey-
deufeldt, 46 Cal. 68; State i\ Patterson. 34 N. J. L. 163. Or where the author-
ity gives him a discretionary power. Titus v. C. & F. K. R. Co., 46 N. J. L.

393; Connor r. Parker, 114 Mass. 331; McClure v. Insurance Co., 4 Mo. App.
148. Unless the discretion is to be exercised in a more ministerial act, in
which case a deputy may be ai)pointed. Burial Board of St. Margaret,
Rochester v. Thompson, L. R. 6 C. P. 457; Williams v. Woods, 16 JNId. 220;
Titus V. C. & F. R. R. Co., ubi supra.

In a piivate ngency all must concur. See Johnston v. Bingham, 9 W. & S.

56; Downing r. Rugar, 21 Wend. (N. Y.) 178; Franklin v. Osgood, 14 Johna
(N. Y.) 527; Salisbury r. Brisbane., 61 N. Y. 617; Loeb v. Drakeford, 75 Ala.
464. But where the power is coupled with an interest the survivor may exe-
cute it. Peter r. Beverly, 10 Peters (U. S.), 532. Where the power is of a
public nature, see Worcester r. R. R. Co., 113 Mass. 161; Socus v. Racine. ID
Wis. 271; McCready v. Guardians of the Poor. 9 S. Sell. 99; Caldwell v. Hai«-
rison, 11 Ala. 755; Keyser r. School District, 35 N. H. 477; Martin v. Lemon,
26 Couu. 192; Downing v. Kugar, 21 Wend. (N. Y.) 178.
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to retain it only for a charge on account of labour employed or

expenses bestowed upon the identical property detained. The
former is taken strictly, but the latter is favoured in law (a). The
right rests on principles of natural equity and commercial neces-

sity, and it prevents circuity of action and gives security and con-

fidence to agents.

Where a person, from the nature of his occupation, is under

obligation, according to his means, to receive, and be at trouble

and expense about the personal property of another, he has a par-

ticular lien upon it; and the law has given this privilege to per-

sons concerned in certain trades and occupations, which are neces-

sary for the accommodation of the public. Upon this ground,

common carriers, innkeepers, and farriers, had a particular lien

by the common law (6); for they were bound, as Lord Holt

said (c), to serve the public to the utmost extent and ability of

their employment, and an action lies against them if

[*635] they refuse, without adequate * jreason. But though

the right of lien probably originated in those cases in

which there was an obligation, arising out of the public employ-

ment, to receive the goods, it is not now confined to that class of

persons; and, in a variety of cases, a person has a right to detain

goods delivered to him to have labour bestowed on them, who

would not be obliged to receive the goods, in the first instance,

contrary to his inclination. A tailor, or dyer, is not bound to ac-

cept an employment from any one that offers it, and yet they have

a particular lien, by the common law, upon the cloth placed in

their hands to be dyed, or worked up into a garment (d). The

same right applies to a miller, painter, tailor, wharfinger, or who-

ever takes property in the way of his trade or occupation, to be-

(a) Heath, J., 3 Bos. d- Pull 494. Tindal, Ch. J., 4 Carr & Payne's Rep.

152. Scarfe v. Morgan, Exch. Trin. Term. 1838.

(b) Naylor v. Mangles, 1 Esp. Rep. 109. York v. Grenaugh, 1 Salk. Rep.

388, 2 Ld. Raym. 866, S. C. Chambre, J., 3 Bos. <& Pull. 55. Rushlbrtli k.

Hadfiekl, 7 East's Rep. 224. 21 Hen. VI. 55. Keilw. 50. Popham, Ch. J.,

Yell). Rep. 67. Carlisle r. Quattlebaum, 2 Bailey's S. C. Rep. 452. This lien

does not extend to livery-stable keepers, without a special agreement, or the

horse be taken for training. Bevan v. Waters, 3 Carr. tC- Payne. 520. Wal-
lace V. Woodgate, 1 Carr. d- Payne, 575. See, also, Judson r. Etheridge, 1

Crompt. & Mccsnn, 743. Nor does the innkeeper's right of lien extend to the

person of his guest, or to his wearing apparel. Sunbolp v. Alford, 1 Horn <&

Hurlsione' s E.n-h. Rep, 13.

(e) Lane r. Cotton, 12 3To(l. Rep. 484. 1 Ld. Raym. 646.

(d) Hob. Rep. 42. Velv. Rep. 67. Green v. Farmer, 4 Burr. Rep. 2214. Close

V. Waterhouse, 6 Eaat's Rep. 523, in notis.
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stow labour or expense upon it; and it extends to the whole of one

entire work upon one single subject, in like manner as a currier

has a lien on the entire cargo for his whole freight. The lien ex-

ists equally whether there be an agreement to pay a stipulated

price, or only an implied contract to pay a reasonable price. The

old authorities, which went to establish the proposition, that the

lien did not exist in cases of a special agreement for the price,

have been overruled, as contrary" to reason, and the principles of

law; and it is now settled to exist equally, whether there be, or

be not, an agreement for the price, unless there be a future time

of payment fixed; and then the special agreement would be in-

consistent with the right of lien, and would destroy it (a).^'

If goods come to the possession of a person by finding, and

he has been at trouble and expense about them, he has

*a lien upon the goods for a compensation in one case [ *630]

only, and that is the case of goods lost at sea, and it is

a lien for salvage (6). This lien is dictated by principles of com-

mercial necessity, and it is thought to stand upon peculiar grounds

(rt) Blake v. Nicholson, 3 3faule & Seho. 168. Chase v. Westraore, 5 Ibid.

180. Crawshay r. Homfray, 4 Bnrnw. & Aid. 50. Burdick v. Mrv-ay, 3 Ver-

mont Rep. 30*2. The statute laws of the states generally, irive a lien to me-
chanics and others on buildings lor labour bestowed, and materials furnished
in the erection of them, as well as a remedy personally against the owner
who employed them. Thi.s is the case in Maine, J^Ia.s.sachusetts, Connecticut,
New York. New Jersey, Penn.sylvania, Indiana, Illinois, Kentucky, M1s.sis-

sippi, Tennessee, Louisiana, Missouri, Michigan, &c. The New York stat-

utes of April 20th. 1830, ch. 330, and of April 13th, 1832, ch. 120, give as to

the cHj/ of Xew York, under contracts written or by parol, between the owner
and builder, a lien on the monies due from the owner to the contractor for

the same. This privilege does not extend to the master builder or contrac-
tor. He must rely on his contract with the owner of the ground. So, in

Canada, a ma.son has a special privilege in the nature of a mortgage, upon
buildings erected by him and for repairs, and lasting for a year and a day.
Jourdaiu v. Miville, ShiarVs Lower Canada K. 263. The statute of Penn.syl-
vania of loth .Tune, 1836, gives a proceeding in rem, and the building itself

is regarded as the principal debtor, and the ground as only an appurtenance
to it and .sold with it. Bickel r. .Tames. 7 Watt.% 1 Pardon's Dig. 683. See,
further, Flilfiard'H Abridrpnenf of the American Law of Real Property, vol. i.

354—361, where the laws and decisions in the several states respecting the
lien of mechanics are fully collected and stated; and I take this occasion to
observe that this hist work is one of great labour and intrinsic value. The
New York law is deemed insufficient to satisfy contractors and furni,shei-s of
materials, and they are desirous to have it more exten.sive and efficient, and
to prevent the transfer of the property until their claims are .secured, and
that the law be made to apply to all parts of the state.

[h) Hartford i\ .Jones, 2 Sa'tk. Rep. 654. 1 Lord Raym. 393, S. C. Hamil-
ton r. Davis, 5 Burr. Rep. 2732. Baring v. Day, 8 EasVs Rep. 57.

'^^ Fisher v. Smith, 4 App. Ca. 12; and see the laws and statutes of the dif-

ferent states as to mechanics' lien.
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of maritime policy (a). It does not apply to cases of finding upon

land; and though the taking care of property found for the owner

be a meritorious act, and one which may entitle the party to a

reasonable recompense, to be recovered in an action of assumpsit,

it has been adjudged (6), not to give a lien in favour of the finder;

and be is bound to deliver up the chattel upon demand, and may
then recur to his action for a compensation. If the rule was

otherwise, says Ch. J. Eyre, ill designing persons might turn boats

and vessels adrift, in order that they might be paid for finding

them; and it is best to put them to the burden of making out the

quantum of their recompense to the satisfaction of a jury. The
statute of New York (c) gives to the person who takes up strayed

cattle the right to demand a reasonable charge for keeping them;

and, independent of that provision, there is no lien upon goods

found.

A general lien for a balance of accounts is founded on custom,

and is not favoured; and it requires strong evidence of a settled

and uniform usage, or of a particular motie of dealing between

the parties, to establish it. General liens are looked at with

jealousy, because they encroach upon the common law, and de-

stroy the equal distribution of the debtor's estate among his

creditors (d). But by the custom of the trade, an agent

[ * 637 ] may have a liej^ upon the ^property of his employer, in-

trusted to him in the course of that trade, not only in

respect to the management of that property, but for his general

balance of accounts. The usage of any trade, sufficient to estab-

lish a general lien, must, however, have been so uniform and no-

torious, as to warrant the inference that the party against whom
the right is claimed had knowledge of it (e). This general lien

may also be created by express agreement; as, where one or more

persons give notice that they will not receive any property for the

purposes of their trade or business, except on condition that they

shall have a lien upon it, not only in respect to the charges arising

on the particular goods, but for the general balance of their ac-

count. All persons who afterwards deal with them, with the

(rt) Story, J., 2 Masori'sRep. 88.

(6) Nicholson v. Chapman, 2 H. Blacks. Rep. 254.

(c) Lawn of N. v., sess. 30, ch. 2.

{(I) Kushtorth v. Hadfield, 6 East's Rep..rA9, S. C. 7 EaaVa Rep. 224.

Bleaden v. Hancock, 4 Carr. li- Payne's Rep. 152.
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knowledge of such notice, will be deemed to have acceded to that

agreement. This was the rule laid down by the court of K. B.,

in Kirkman v. Shawcross (a); but the judges in that case declared,

that the notice would not avail in the case of persons who, like

common carriers and innkeepers, were under a legal obligation to

accept employment in the business they assume, for a reasonable

price, to be tendered to them, and who had no right to impose any

unreasonable terms, and conditions upon their employers, or to

refuse to serve them. The same intimation, that a common car-

rier could not create any general lien as against the person who
employed him, by means of notice, was given by the judges in

Oppenheim y. Russel (6); but a contrary doctrine was strongly

implied in the subsequent case of Rushforth v. Hadfield (c); and

the court in that case, while they condemned the injustice and

policy of these general liens, seemed to admit, that a common
carrier might establish such a right against his employer, by show-

ing a clear and notorious usage or a positive agreement.

It was again stated as a questionable *point in Wright [*638]
v. Snell {d), whether such a general lien could exist as

between the owner of the goods and the carrier, and the claim

was intimated to be unjust. It must, therefore, be considered a

point still remaining to be settled by judicial decision.^^

Possession of the goods is necessary to create the lien: and the

right does not extend to debts which accrued before the character

of factor commenced (e); nor where the goods of the principal

do not, in fact, come to the factor's hands, even though he may
have accepted bills upon ^he faith of the consignment, and paid

part of the freight (gr). And though there be possession, a lien

cannot be acquired, where the party came to that possession

wrongfully {h). This would be as repugnant to justice and

(a) 6 Teriii Rep. 14.

(ft) 3 /?o.s. cC- Pull. 42.

(c) 7 East's Rep. 224.

id) 5 Barnw. & Aid. 350.

(e) Houjjliton v. Matthews, 3 Bos. & Pull. 485.

ig) Kinlock v. Craig. 5 Term Rep, 119, 783.
(h) Lenipriere v. Pasley, 2 Tei-m Rep. 485. Madden v. Kempster, 1 Campb.

N. P. Rep. 12.

" III liis treatise on the Law of Principal and Agent, p. 439, (Text Book
Series Ed.,) Mr. Evans says: "A claim to a general lien can be supported
only by proof of general usage, special agreement, or mode of dealing sup-
porting such claim," and cites' Rushford v. Hadfield and Wright v. Snell iu
support of his statement.
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policy, as it would be to allow one tort to be set off against an-

other. ^^ The rig-ht of lien is also to be deemed waived, when the

party enters iato a special agreement inconsistent with the exist-

ence of the lien, or from which a waiver of it may fairly be in-

ferred; as, whem he gives credit by extending the time of pay-

ment, or takes distinct and independent security for the payment.

The party shows, by such acts, that he relies, in the one case, on

the personal credit of his employer; and, in the other, that he

intends the security to be a substitution for the lien; and it

would be inconvenient that the lien should be extended to the

period to which the security had to run. This was the doctrine

sustained in Gilman v. Brown (a), in respect to the vendor's right

of lien as against the vendee, and the principle equally applies

to other cases; and it was also explicitly declared by

[*639] Lord Eldon, in Cornell v. Simpson (b). *The lien is

also destroyed, when a factor makes an express stipula-

tion, on receiving the goods, to pay over the proceeds (c). So if

the party comes to the possession of goods without due authority,

he cannot set up a lien against the true owner; as if a servant

delivers a chattel to a tradesman without authority; or a factor,

having authority to sell, pledges the goods of his principal (d).

(«) 1 Mason's Rep. 191.

(b) 16 Ves. 275. Mr. Metcalf, in his neat and accurate digest of the cases on
the doctrine of lien, contained in a note to his edition of Yelv. Rep. 67, a.,

shows, by cases as ancient as the Year Books, 5 Edw. IV. 2, pi. 20, and 17

Edw. IV. 1, that the lien is extinguished by a postponement of credit to a
future dav.

(c) Walker v. Birch, 6 Term Rep. 258.

(d) Daubigny i\ Duval, 5 Term Rep. 604. Hiscox v. Greenwood, 4 Esp.

Rep. 174. M'Combie v. Davies, 7 East^s Rep. 5. The lien wjis held to con-

tinue under an agreement that it should continue until payment, though the
'^^ To constitute a lien there must be:

First. Possession by the claimant or his agent.

Second. The possession must be continous.

Ihird. It must be in good faith, and in the ordinary course of business or

dealing,

Fourth. If the possession is acquired by the owner's agent it must be with
his authority.

Fifth. The claim must not be inconsistent with the terms upon which
pos.session was obtained. In support of the first rule see, Jarvis v. Rogers. 15

Mass. 389; Rice v. Austin, 17 Mass. 197; Muller v. Pondir, 55 N. Y. 325
Burns v. Kyle, 56 Ga. 24. Where there is no pos-session there is no lien.

Chaffraix V. Harper, 26 La. An 22. In support of the second see Kinlock
V. Craig, 3 Term R. 119; tStory on Agency, ^ 367. In support of the third,

Clark V. Lowell & Lawrence R. R., 9 (Jray (Mass.), 232; Travis v. Thomp-
son, .37 Barb. (N. Y.) 236; Tagg r. Bowman, 108 Pa. St. 273. In support
of the fourth. First Nat. Bank v. Nelson, 38 Ga. 391; Benny v. Rhodes, 18

Mo. 147; Lanssatt v. Lippincott, 6 S. & R. (Pa.) 386. And as to the fifth,

Dixou V. Stauslield, 10 C. B. 398.
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Possession is not only essential to the creation, but also to the

continuance of the lien; and when the party voluntarily parts

with the possession of the property upon which the lien has at-

tached, he is divested of his lien. If the lien was to follow

the goods after they had been sold or delivered, the incumbrance

would beconae excessively inconvenient to the freedom of trade,

and the s^ety of purchasers (a). But if the assignment or de-

livery to a third person be merely for the benefit of the factor, or

by way of pledge or security to the extent of the factor's lien, and

with notice of the lien, it is in effect a continuance of the factor's

possession, and the lien is retained (b). Nor is it universally

true, that the actual delivery of part of the goods sold on an en-

tire contract, is equivalent to an actual delivery of the whole. It

will depend upon the terms of the contract, and the intention of

the parties and whenever the property in the part of the

goods not delivered does not *pass to the vendee, the [
* 640]

vendor's right of lien for the whole price is, of course,

preserved on the part retained (c).

A factor has not only a particular lien upon the goods of his

principal in his possession, for the charges arising on account of

them (d), but he has a general lien for the balance of his general

account, arising in the course of dealings between him and his

principal; and this lien extends to all the goods of the principal

in his hands in the character of factor (e).^* The factor has a

boards on which the lien attached, were removed to ground procured foi that
purpose by the owner. Wheeler v. M'Farland, 10 WendelPs Eep. 318.

(«) Jones V. Peaile, Sir. Bcp. 556. Sweet v. Pym, 1 KasVs Rep. 4.

(6) M'Combie v. Davies, 7 EasVs Rep. 5. Urquhart v. M'lver, AJohn^sRep.
103. Ganseford v. Dutillet, 13 3Iarkn^8 Louis. Eep. 284. Nash v. Mosher, 19
Wendell, 431.

[c] Blake r. Nicholson, 3 3IauJe & Sclw. 167. Wilde, J., i)i Parks v. Hall,
2 Pick. Rep. 213. The rule is the same where a warehouseman delivers from
time to time portions of the goods stored in his warehouse, without the stor-

age being paid. He has a lien upon the portion left for the storage of the
whole. Schmidt v. Blood, 9 WendeWs Rep. 268.

[d] A con.signee or ihctor has a charge on the gross proceeds of the goods,
not (mly for his commissions, but for all such expenses as a prudent man
would have found necessary, in such a case, in the discreet management of his
own affair.s. Colley /;. Merrill, 6 Greenleofs Rep. 50.

{e) Kruger r. Wilcox, Avib. Rep. 25?. Lord Mansfield, in Godin v. London
Ass. Co., 1 Burr. Rep. 494. Lord Keuyon, in G Term Rep. 262. Chambre, J.,

3 lios. & Pull. 489. In Louisiana, a factor or commi-ssion merchant has no
lien over an attaching creditor for a general balance of account, his lien is

'^* See Johnson v. Honsier Drill Co., 99 Pa. St. 216; Bryce v. Brooks, 26
Wend, 367: Hidden v. Waldo, 55 N. Y. 294; Daniel v. Swift, 54 Ga. 113;
Chaiffraix v. Harper, 26 La. 22.
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lien, also, on the price of the goods which he has sold as factor,

though he has parted with the possession of the goods; and he

may enforce payment from the buyer to himself, in opposition to

his principal. This rule applies, when he becomes surety for his

principal, or sella under a del credere commission, or is in ad-

vance for the goods by actual payment (a).

Attorneys and solicitors, as well as factors, have a gemeral lien

upon the papers of their clients in their possession, for the bal-

ance of their professional accounts; but the lien is liable to be

waived or divested, as to papers received under a special agree-

ment or trust, where they take security from their clients (6).

The solicitor or attorney has two kinds of liens

[*641] *for his costs; one on the funds recovered, and the

other on the papers in his hands. The client cannot

get back the papers without paying what is due, (whatever be-

comes of the suit,) not only in respect of that business for which

the papers were used, but for other business done by him in his

professional character (c). The attorney's lien for costs extends

to judgments recovered by him; and yet a bona fide settlement or

payment by the debtor, before notice of the lien, will prevail

against it; and the attorney's lien upon a judgment yields to the

debtor's equitable right of set-ofiP (d).'^^ We follow, in New York,

confined to specific advances on consignments. Gray v. Bledsoe, 13 Louis.

R. 489.

{n) Drinkwater v. Goodwin, Cowp. Rep. 251. Chambre, J., 3 Bos. & Pull.

489. Hudson v. Granger, .5 Barnw. <& Aid. 27. Where a factor endorses bills

for his principal, his liability, with a reasona))le apprehension of danger,
gives him a lien on other bills in his hands belonging to his principal, to

meet the event of his endoi-seraent. Hodgson v. Pnysou, 'MInrr. & Johns. Rep.

339. But a factor who remits a bill to his principal in payment of goods
sold on his account and endorses the bill, does not become personnlly respon-
sible, if he receives no consideration for guarantying, and does not expressly
undertake to do so. Sharp v. Emmet, 5 Wlmrion, 288. The modern cases
have relaxed the severity of the old rule.

{h) Lord Mansfield, Doug. Rep. 104. Blonlagu on Lien, 32, 59. E.v parte
Sterling. 16 Ves. 25y. Cow'ell v. Simpson, Ibid. 275. Ex parte Nesbitt, 2Sch.
& Lef. 279.

(c) Sir Thomas Plumer, 2 Jac. <& Walk. 218. An attorney may, upon rea-

sonable cause and reasonable notice, abandon the conduct of a suit, and still

recover his costs for the period during which he was employed. Rowson v.

Earle, 1 Mo. d- Mai. 538. Vansandau v. Browne, 9 Bing. Rep. 402. Hoby v.

Built, 3 B. & Ado}ph. 3.50.

(d) Vaughan v. Davies, 2 TJ. Blacks. Rep. 440.

"The papers, &c., must be received by the attorney in his professional

character. St. John v. Diefendorf, 12 Wend. 201 ; Dennett v. Cutts, 1 1 N. H.
163; Stewart??. Flowers, 44 Miss. 513; Howard r. Osceola, 22 Wis. 453; Ocean
Ins. Co. V. Rider, 22 Pick.' 210; Robinson v. Haws, 56 Mich. 135. See Wal-
ton V. Dickerson, 7 Pa. St. 376. And contra, Li re Knapp, 85 N. Y. 284. In-
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the rule of tho English court of chancery, and of the court of C.

B. ; and consider the lien as subject to all the equities that may-

attach on the fund, and as extending only to the clear balance

resulting from the equity between the parties (a). Dyers have

likewise a lien on the goods sent to them to dye, for the balance

of a general account (6). A banker, like an attorney, has also a

lien on all the paper securities which come to his hands, for the

general balance of his account, subject equally to be controlled

by special circumstances (c). The same thing may be said of an

insurance broker; and his lien exists even though the consignor

should assign the interest covered by the policy, for the assignee

would take, subject to the lien (d). If, however, the insurance

broker be employed by an agent of the principal, and with knowl-

edge that he acted as agent, the broker has no lien upon the

policy, for any general balance that may be due to him

from the agent (e). It was *also decided by Lord Ken- [ *642 ]

yon, in Naylor v. Mangles (/"), and afterwards recog-

nized as settled law (g), that a wharfinger had not only a lien

on goods deposited at his wharf, for the money due for the wharf-

age of those particular goods, but that he was also entitled by

the general usage of his trade to retain them for the general bal-

ance of his account, due from the owner (h).^

{a) Porter v. Eane, 8 Johns. Rep. 357. Moliawk Bank r. Burrows, Q.Tohm.
Ch. Rep. 317. This lien, except as to costs, does not extend to the client's

monev or damages recovered, before the same is in the possession of the attorney.

St. John {'. Diefendorf, 12 IVenileff, 261.

(h) Savill V. Barchard, 4 Esp. Rep. 53.

[e) Davis v. Bowsher, 5 Term Rep. 488. Jonrdaine v. Lefevre, 1 E.fp. Rep, 66.

(d) Gordin v. London Assurance Company, 1 Burr. Rep. 489. Whitehead
V. Vauffhan, Cooke'a B. L. 316.

, (e) Maanss v. Hender-son, 1 EasCsRcp. 335.

(/) 1 Esp. N. P. Rep. 109.

[g) Spears V. Hartley, 3 E^p. N. P. Rep. 81. Heath and Chambre, J., in
Richardson v. Goss, 3 Bos. <& Pull. 119.

{k) The wharfinger has equally a lien on a vessel for wharfage. Johnson
V. The M'Douough, Gilptn, 101.

(iiana, Mut. Life Ins. Co. v. Buchanan, 100 Tnd. 63. Vermont, Hurlbert v.

Bingham, 56 Vt. 368. The lien only extends to such papers as have come
into his hands for the purpose of business and in the course of his profes-

sional employment. Henry v. Fowler, 3 Dal. (N. Y.) 199. For the rule in
Pennsylvania, .see McKelvy's & Sterrett's App., 108 Pa. St. 615.

And see, further, Evans on Principal and Agent (Text Book Series Ed.) pp.
444, 44"), and notes.

'^ See Ponsardin /). Peto, 33 Beav. 642, and Moet v. Pickering, 8 Ch. D. 372,
even as to goods bearing pirated trade- marks and as against the trade-mark
owner.
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But it would be inconsistent with my general purpose, to pur-

sue more minutely the distinctions that abound in this doctrine

of lien; and I will conclude with observing, that a lien is, in many
cases, like a distress at common law, and gives the party detain-

ing the chattel the right to hold it as a pledge or security for the

debt, but not to sell it. It was once said by Popham, Ch. J., in

the Hostler^s case (a), that an innkeeper might have the horse of

his guest appraised and sold, after he had eaten as much as he

was worth. But this was a mere extra-judicial dictum, and it was

contrary to the law, as it had been previously, and as it has been

subsequently adjudged (6). The right to sell in such a case, is

allowed by the custom of London, but not by the general custom

of the realm. I presume that satisfaction from a lien may be

enforced by a bill in chancery; and a factor, having a power to

sell, has the means of payment within his control; and a right to

sell may, in special cases, be implied from the contract between

the parties, as where the goods are deposited to secure a loan of

money (c), or where a factor makes advances or incurs liabilities

on account of the consignment. In that case, the factor acquires

a special property in the goods, and has a right, unless controlled

by special circumstances, to sell so much of the consignment as

may be necessary to reimburse or indemnify him (d). It would

be very convenient to allow an innkeeper to sell the chattel with-

out suit, in like manner as a pawnee may do, in a case of palpa-

ble default, and on reasonable notice to redeem; for the expense

of a suit in equity by an innkeeper would, in most instances, more

than exhaust the value of the pledge.

[ * 643 ] * IV. Of the termination of agency.

The authority of the agent may terminate in various

ways. It may terminate with the death of the agent; by the lim-

itation of the power to a particular period of time; by the execu-

tion of the business which the agent was constituted to perform;

by a change in the state or condition of the principal; by his ex-

press revocation of the power; and by his death."

(a) Vein. Rep. 66.

(//) Waldbroke v. Griffin, 2 Rol. Ahr. 85, A. pi. 5. Moore's Rep. 876. Jones
V. Pearle, 1 Str. Rep. 556. Pothonier v. Daw.son, 1 HolVs N. P. Rep. 383.

(c) Pothonier v. Dawson, 1 lloWs N. P. Rep. 383.

id) Brown v. MUiran, 14 PeUrx, 479.
" The agency may be determined in one of the three ways: First, by
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1. Tho agent's trust is not transferable either by thn act

of the party, or by operation of law. It terminates by his death;

aucl this results, of course, from the personal nature of the trust(a).

According to the civil law, if tho agent had entered upon the ex-

ecution of the trust in his lifetime, and left it partially executed,

but incomplete at his death, his legal representatives would bo

bound to go on and complete it (/>). Pothier adopts this prin-

ciple as just and reasonable; and there can be no doubt that tho

principal will be bound to complete a contract, partly performed

by him by the act of his agent, by a suit at law, or in equity, ac-

cording to the nature of the case; but the representatives of tho

agent will have nothing to do with it, unless the business be in

such a situation, that it cannot be performed without their inter-

vention. The cases stated in the civil law, and by Pothier, wero

between the principal and the agent, and not between a third

person and the representatives of the agent dealing in the char-

acter of agent. Nor can an authority given for private pur-

poses to two persons, be executed by the survivor, unless it be so

expresslv provided, or it be an authority coupled with an inter-

est (c)/'

2. A power of attorney is, in general, from the nature of it,

revocable at the pleasure of the party who gave it (d). But

(n) Dig. 17, 1, 27, 3. Poihier, Traite du Contmi de 31andaf, No. 101.

lb) Dig. 17, 1, 14 and 17, 2, 40.

(c) Pothier, Traite du Cantrat de Mandai, No. 101, 102. Co. Litt. 112, b.

181, b. Mr. Justice Story [Comm. on Bailments, 147, 2d edit.,) suggests that
the power or mandate might survive as against a surviving partner, where
a partnerehip house was the mandatary.

(d) Vinyor's case, 8 Co. 81, b.

agreement. Second, by act of the party. Third, by operation of law. These
three beads contain others as follows: *

First, by agreement. This may be, first, by performance of the object of
the agency, second, by efflux of time.

Second, by act of the parties as by, first, the revocation oi the authority

;

second, by the renunciation of the agency.
Third, by operation of law, as by, first, the death of the principal; sec-

ond, death of the agent; third, bankruptcy of principal; fourth, bank-
ruptcy of agent; filth, marriage of a feme sole principal; sixth, insanity
of agent; seventh, insanity of principal; eighth, by destruction of subject
matter of the agency. See Evans on Principal and Agent (Text Book Series
Ed.), P- 119—120.

^® A mere naked authority is revoked by death. Peries v. Ayeineua, 3 W.
& S. (Pa.) G4; Turnan r. Temke, 84 111. 28f); Johnson v. Wilcox, 25 Ind. 182;
Lewis V. Kerr, 17 Iowa, 73; Marlet r. Jackmen, 3 Allen, 287; Saltmarsh v.

Smith, 32 Ala. 404; Clayton?'. Merrett, 52 INIiss. 353; Wilson v. Edmonds,
24 N. H. 517; Ins. Co. v. Leavenworth, 30 Vt. 12; Davis v. Bank, 46 Vt.
728; Est. of Rapp. r. Ins. 'Co., 113 111. 390.
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* 644 OP PERSONAL PROPERTY. [Part V.

where it constitutes part of a security for money, or is

[ * 644 ] * necessary to give effect to such security, or where it

is given for a valuable consideration, it is not revocable

by the party himself, though it is necessarily revoked by his

death (a).^ In the case of a lawful revocation of the power by

the act of the principal, it is requisite that notice be given to the

attorney; and all acts bona fide done by him under the power,

prior to the notice of the revocation, are binding upon the prin-

cipal (b).^^ This rule is necessary to prevent imposition, and for

the safety of the party dealing with the agent; and it was equally

a rule in the civil law (c). Even if the notice had reached the

agent, and he concealed the knowledge of the revocation from

the public, and the circumstances attending the revocation were

such that the public had no just ground to presume a revoca-

tion, his acts done under his former power would still bo binding

upon his principal {d). He can, likewise, according to Pothier,

conclude a transaction which was not entire, but partly executed

under the power when the notice of the revocation was received,

and bind the principal by those acts which were required to con-

summate the business. The principal may, no doubt, be com-

pelled to act in such a case and indemnify the agent (e), but it

seems difficult to sustain the act of the agent after his power has

been revoked, for he becomes a stranger after the revocation is

duly announced.

{n) Walsh r. Whitcomb, 2 Enp. Rep. 565. Lord Eldon, in Bromley v. Hol-
land, 7 Ves. 28. Hunt r. Rousmanier, 8 Wlienton, 174. Gaussen r. Morton, 10
Barmv. & Cres. 731. Story on Agency, 49(). Ibid, on Bnihnenfs, 151, 2d edit.

(6) Pothier, Traite dcs Ohlig. No. 80. Bnller, J., in Salter r. Field, 5 Term.

Rep. 211. Boweibank v. Morris, Wallace^ s Rqt. 126. Spencer & White v.

Wilson, 4 Munf. Rep. 130. Mellen. Ch. J., in Harper v. Little, 2 Greenleafs
Rep. 14. Code of Louisiana, art. 2996, 2997.

(c) Dig. \7, 1,15. /&. 46, 3, 12, 2. /&. 46. 3, 31, 33. 44. 7)owff/. 1 , 1 6, 3, 9.

{d) Harrison's case, 12 3Iod. Rep. 346. Pothier, Traite du Coutrat de Ulandat,

No. 121. Salter v. Field, 5 Term, 215, Bnller, J. Hazard v. Tread well, 1

Str. 506. Morj^an v. Stell, 5 Binneifs R. 305.

(e) Dig. 17, 1, 15. 1 Domat, b. 1, tit. 15, sec. 4, art. 1 Ersk. Inst. 3, 10, 40.

Story on Agency, 489.
'" See Hunt/'. Rousmanier, 8 Wheat. (U. S.) 174. Where a mere power

concerns the interest of the principal alone, it is revocable, notwithstanding
the fact of an express declaration of irrevocability. Blackstone v. Butter-
more, 53 Pa. St. 266; McGregor v. Gardner. 14 Iowa, 326.
^ See Rice r. Barnard, 127 Mass. 241; Wright v. Herrick, 128 Mass. 240;

Ins. Co. r. McCain, 96 U. S. 84; Hatch v. Coddington. 95 U. S. 48; Chapin
r. Lenheini, 66 N. Y. 301; McNeilly v. Ins. Co., 66 N. Y. 23; Rice r. Isham,
4 Abb. A pp. 37; Braswell v. Ins. Co., 75 N. C. 8; Ulrick v. McCormick, 66
Ind. 243; Meger v. Hehner, 96 111. 400; Fellows v. Co., 38 Conn. 197;
Eadie v. Ashbaugh, 44 Iowa, 519; Bank v. Vanderhorst, 32 N. Y. 533.
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3. Tho agent's power ia determined, likewise, by the bank-

ruptcy of his principal (a);^' but this does not extend to an au-

thority to do a mere formal act, which passes no interest and

which tho bankrupt himself might have been compelled

*to execute, notwithstanding his bankruptcy (b). Nor [*G45]

will the bankruptcy of tho principal affect the personal

rights of the agent, or his lien upon the proceeds of a remittance

made to him under tho orders of his principal before his bank-

ruptcy, but received afterwards (c). If the principal or the agent

was a feme sole when the power was given, it is determined, like-

wise, by her marriage; for the agent, after the marriage, cannot

bind the husband without his authority, and tho acts of n feme

covert might prejudice her husband (d). Her warrant of attorney

to confess judgment is countermanded by her marriage, before

the judgment be entered up (e).^^

4. The authority of an agent may be revoked by tho lunacy of

the principal; but tho better opinion would seem to bo, that the

fact of the existence of lunacy must have been previously estab-

lished by inquisition before it could control the operation of the

power. Neither tho agent nor third persons dealing with him
under the power, havo any certain evidence short of a finding by

inquisition of tho state of the mind of the principal; and in cases

of partnerships, it would at least require a decree in chancery to

dissolve tho partnership on the ground of lunacy {g).^^

(rt) Minett v. Forrester, 4 Tnnnf. Rep. 54L Parker v. Smith, IG EasVsRep.
382. ]^othier, Contrat de Mandnt, n. 120. Civil Code of Louisiana, art. ?Jd^Q.

(6) Dixon ?;. Ewart, 3 Merivale's Rep. 322.

(e) Alley r. Hotson. 4 Camph. N. P. Rep. 525.

{(i) White r. Gifford, 1 Rnl. Ahr. 331, tit. AnthoHUe, E. pi. 4. Anon. Wm.
Jones, 388. Charnley v. Winstanley, 5 EasVs Rep. 266.

[e] Anon. 1 Salk. Rep. 117, 399.

(/7) Hiiddleston's ease, cited in 2 Vesey, 34. 1 Srcanst. Rep. 514, n. Saver
V. Bennett. 1 Co.r\^ Cnse.% 107. Waters v. Taylor, 2 Ves. <& Bea. 301. Jones
t". Noy. 2 Myhie & Keene, 125. Tho principle in the Roman law was, that
no valid transaction >vhatever was destroyed by subsequent lunacy. Neque
ieniamentum reete factum, neque ullum aliud negotium rede geHtum, postea furor
intervenirns perimif. Insf. 2, 12, 1. Lunacy is no revocation of a power, so
far as third persons are concerned in acts done under the power. 1 BeWs Com.
489.

^' In re Daniels, 13 National Bank Keg. 46; Ogden v. Gillingham, Bald-
win (U. S. ), 38; Audenried v. Bettley, 8 Allen (Mass.), 302.

'^ See Story on Agency, ^ 485, where it is said that the marriage ot a feme
sole agent does not per se revoke the agency, much less so if her power be
coupled with an interest.

^^ See Story on Agency, ?? 481, 484, and Evans on Principal and Agent
(Text Book Series Ed.), p. 142 et seq.
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5. The authority of an agent determines by the death of his

principal; and a joint authority to two terminates by

[
* 646 ] *the death of one. This is the general and a settled

doctrine (a). By the civil law, and the law of those

countries which have adopted the civil law, the acts of an agent

done bona fide after the death of the principal, and before notice

of his death, are valid and binding on his representatives (6).

But this equitable principle does not prevail in the English law;

and the death of the principal is an instantaneous and absolute

revocation of the authority of the agent, unless the power be

coupled with an interest (c).''* Even a warrant of attorney to

confess judgment, though it be not revocable by the act of the

party, is nevertheless, revoked by his death; and all that the

courts can do is to permit the creditor to enter up judgment as

of the preceding term, if it was prior to the party's death (d).

(a) Litt. sec. 66. Co. Litt. IbitJ. .nToore'a Rep. 61, pi. 172. Mitchell v.

Eades, Prec. in Chan. 125. Hunt ?\ Rousraanier, 8 Wienton, 201.

(h) Inst. 3, 27, 10. Dif). 17, 1, 26. BM. 46, 3, 32. Fothier, Tmife des Ohiig.

n. No. 81. Pofhier. Traite dn Contnd de Change, part 1, ch. 6, sec. 168. Emeri-
gon, Traite desAfis. tome ii. p. 120. 1 BelVs Com. on the Laws ofSeofland, 488.

Code of Louisiana, art. 3001. If A. proposes, by letter to B,, (says Pothier,
in his Trade dn Contra/ de Vente, No. 32.) to liuy his goods for a certain price,

and A. dies before the letter reaches B.. and B. on receipt of the letter, and
ignorant of the death of A., accepts, yet it is no contract, for the will of A. did
not continue to the time of the acceptance by B. Here was not a concurrence
of wills at the time. But if B. acted in pursuance of the letter, and sent the
goods, the representatives of A. are bound to execute the proposal, not as u
contract of sale, but under an implied obligation to indemnify, according to

the rule in equity, that nemo ex alteriusfacto prvegravuri debet. Vide supra, p.

477.

(c) The King r. Corporation of Bedford Level, 6 East's Rep. 356. Watson
V. King, 4 Cnmph. N. P. Rep. 272. Harper??. Little, 2 Greenleafs Rep. 14.

Shipman v. Thompson, H7//e.9' i?<7>. 103, n. Wynne ?'. Thomas, //>/rf. 563.
Bergen v. Bennett, 1 Caines' Cas. in Error, 1. Hunt v. Ennis, 2 Mason's Rep.
244. Hunt v. Rousmainer, 8 li'heaton, 174. To constitute a power coupled
with an interest, there must bean interest in the thing itself, and not merely
in the execution of the power. Ibid. In diarijland by statute in 1837, acts
done under a power of attorney unrevoked at the time, are binding upon the
representative or assignee of the constituent, though he was dead or had as-

signed his interest at the time the act Avas done, provided the other party
had no notice of the death or assignment. So, by statute in Georgia ot Feb-
ruary 22d, 1785. Prinee\s Dig. 163. A power of attorney is in force, until
the attorney or agent has due notice of the death of his constituent.

(d) Nichols V. Chapman, 9 Wende'tVs Rep. 452.
'* See, however, Hackett v. Jones, 70 Ind. 227; Knapp v. Alford, 10 Paige

(N. Y.), 205; Hess v. Ran, 05 N. Y. 359; Houghtailing r. Marvin, 7 Barb.
412; Varnum r. Meserve, 8 Allen, 158; Merry r. Lynch, 68 Me. 94; Good-
win V. Bowden, 54 Me. 424; Traverse v. Crane, 15 Cal. 12; Gilberts. Holmes,
64 111. 548; Bonney v. Smith, 17 111. 531.
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*Such a power is not, in the sense of the law, a power [ *647 ]

coupled with an interest (a).^^

{a) Oadea v. Woodward, 1 Salk: Rep. 87. Fuller v. Jocelyn, 2 Sfr. Rep. 88-2.

Hunt v. Ennis, 2 Mnaon^s Rep. 244. But though a warrant of attorney to con-

less judgment, given by two persons, be revoked by the death of one of them,

Kuoh a warrant, given to two persons, is not revoked by the death of one ot

them. Raw v. Alderson, 7 Taunt. Rep. 453. The law of principal and agent

lias been extensively considered, and the judicial decisions at Westminster
Hall fligested in several English works; but the treatise of Mr. Livermore
on the Law of Prineipal and Agent, published in two volumes, at Baltimore,

in 1818, is a work of superior industry and learning. He has illustrated

every part of the subject by references to the civil law, and to the commen-
tators upon that law, and he has incorporated into the work, the leading

decisions in our American courts. The treatise on the Law of Principal and
Agent, by Mr. Hammond, of New York, published in February. 1886, is of

still more useful application, by reason of his extensive view of all the prin-

ciples and cases applicable to the sulyect, brought down to the present time.

He has drawn largely from Paley's treatise, and the notes of the learned
editor, Mr. Lloyd, but the digest of the American cases, which are very nu-
merous, gives the work a decided superiority.

Since the third edition of these Commentaries, Mr Justice Story's C'o?»-

nientaries on llie Law of Agency \\ii\e 'Ji^\}Q2LYe^^ and the subject is examined
and digested with his u.sual accuracy and research, and with fulness and
completeness of execution.

^ For instances of powers coupled with an interest, see Smyth r. Craig. \\

W. & S. (Pa ) 14; Goodwin v. Bowden, 54 Me. 424; Hunt ??. Kousmanier, 8
Wheat. (U. S.) 203; Knapp v. Alvord. 10 Paige (N. Y.), 205; McGregor r.

Gardner, 14 Iowa, 326; Blackstone i'. Buttermore, 53 Pa. 266; Chambers r.

Seay, 73 Ala. 372; Hynson v. Noland, 14 Ark. 710; Hartley's App., 53 Pa.
212; Barr v. Schroeder, 32 Cal. 609; Walker r. Dennison, 86 HI. 142; Attrill
V. Patterson, 58 Md. 226.

For the meaning of the phrase and full discussion thereof, see Smart v.

Saunders, 5 C. B. 895; Hunt v. Rousmanier, 8 Wheat. (U. S.) 203. Evans
on Principal and Agent (Text Book Series Ed.), p. 127, 128.

END OF VOLUME H.
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APPENDIX.

STATUTORY RIGHTS OF MARRIED WOMEN.

In Nev) York.—Under the Laws o/1848, ch. 200, § 3; amended ]\y Laws of

1849, ch. 375 (4 Slat, at Large, 513, 514), a married woman may take by in-

heritance, gift, grant, devise or bequest from any person other than her hus-

band, and hold to her sole and separate use, and convey and devise real and

personal property and any interest or estate therein, and the rents issues

and profits thereof, in the same manner and with the like eftect as if she

were a feme sole, and that free from the disposal of her husband and from

his debts. And further under the Statute of 1860, eft. 90, 0(4 Stat, at Large,

515, 516). property owned as above mentioned, or acquired by her through

any trade, business, labor or services, carried on or performed by her on her

sole and separate account; or owned by her (if married in the State) at the

time of marriage, and the rents, issues, and profits thereof, are to be and re-

main her sole and separate property, and may be used, collected and invested

by her in her own name, free from the control or interference of her husband

and his debts, except such as have been contracted by him as her agent for

the support of herself and children. Under the Laivs of 1860, ch. 90, H 2 <£• 3,

as amended by the ^aws of 1862, ch. 172, a married woman may bargain,

sell, assign, and transfer her personal property, and carry on trade' or busi-

ness, and render or perform any labor or services on her sole and sep-

arate account, and the same and the earnings acquired thereby are to be her

sole and separate property which she may use and invest in her own name;

and she may also deal with real estate as if a feme sole, and enter into the

nsual covenants for title in iespect to her real estate, and the same will bind

her separate estate in case of breach. The husband is, by the 8th section

of the Act O/1860, as amended by the Act of 1862, ch. 172, freed from' lia-

bility in respect of his wife's contracts made respecting her separate estate,

or any property coming to her as provided by that act; and also from liability

in regard to her contracts made in relation to the carrying on ofher business

or trade.

By Stat, of July 18///, 1853, c?i. 576, the husband is made liable for his

wife^s debts, &c., contracted dum sola to the extent only of the property of

the wife acquired by him by marriage or by ante-nuptial contract. The ac-

tion may be brought against them jointly but the judgment affects the

wife's separate estate only. See N. V. Bee. Stat. 1th ed.

In Ryder r. Hulse, 24 N. Y. Rep. 372, it was decided that the acts of 1848,
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1849, do not give the wife power to dispose, of property acquired by her

before the acts were passed, by will. See also Westerwelt v. Gregg, 12 N.

Y. Kep. 202; Sleight r. Read, 18 Barb. R. 159. In Steveuson r. Townsend,

22 N. Y. R. 517, it was decided that the acts could not be considered un-

constitutional as impairing the obligation of a contract. In White v. Wager,

25 N. Y. R. 328, S. C. 31 Barl). 250, it was decided that a married woman
cannot under the act of 1849, convey direct to her husband. See, Jurther, upon

this point Winans v. Peebles, 32 N. Y. 423, from which it would appear that

such a deed might be upheld on equitable principles where the husband has

paid the consideration, or when he is entitled to relief for improvements

made by him bond fide, to the extent of his equitable lien. As to what ex-

tent a wife can allow her husband to carry on business in her name, but

nominally as her agent, and yet resist the claims of her husband's creditors,

see Abbey ?•. Deyo, 44 Barb. 374; Coon ?'. Brook, 21 Id. 54G; Woodbeck v.

Havens, 42 Id. G6; Rose r. Bell, 38 Id. 25. In Gage r. Dauchy, 28 Barb. 622;

Van Syckle v. Van Syckle, 8 How. Pr. R. 265, it Avas held, that she may by

her acts confer rights upon him which cannot be withdrawn or repudiated

as against his creditors. In Bucklej' v. Wells, 33 N. Y. 518, it was held on

appeal that she may vcmploy him to manage her business, where he has no

interest except as agent and even apply an indefinite amount of the profits

to support him, without making herself liable to the claims of his creditors.

The presumption now is in favor of the property of the business of a married

Moman being her own, and the party disputing it must overcome the pre-

sumption, Peters v. Fowler, 41 Barb. 467. In James v. Taylor, 43 Barb.

520, it was held that under the acta o/ 1848, 1849, irrespective of the act of

1860, a married woman may purchase a stock in trade, business and good

will by executing a mortgage on her separate real estate, and may recover

for work done, services rendered, and materials provided by her in carrying

on .such business. See also Knapp v. Smith, 27 N. Y. 277. It seems how-

ever, that she cannot render herself personally liable under the acts of 1848,

1849 for payment of rent. Draper v. Stouvenai, 35 N. Y. 507; Goulding v.

Davidson, 26 N. Y. 604. It has further been held under the aclfi of 1848,

1849, that if a wife purchase real estate and borrow money upon it, and

enhances its value, it belongs to her, and her husband and his creditors have

no claim thereto. Goss v. Cahill, 42 Barb. 310. In Wallace v. Bassett, 41

Barb. 92, it was held that the act of 1860 does not repeal the act of 1849,

enabling tifeme covert to devise real and personal estate. The acts of 1848,

1849, apply to both the legal and equitable estatesof married women. Colvin

r. Currier, 2 Bar. Com. R. 371. In Ranson v. Nichols, 22 N. Y. 110, it was

held that ifa married woman dies without disposing of her separate personal

estate by deed or will, it vests in her husband, unaffected by the grant of

administration to a third party, the acts of 1848, 1849. only apply to pro-

perty disposed of by her during lifetime or by will. Under the acts of 1848,

1849, she may lend money, hold securities, and sue thereon and she will

therefore be liable for money paid as usurious interest. Porter v. Mount, 41

Barb. 5G1, but see S. C. Id. 422. Under the acts o/lH48, 1849, if a lease is

granted to husband and wife, jointly, the rent cannot be enforced against
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her, and tlipir interest may be liable to the husband's debts. Goelet v. Gori,

.'{1 Harl). :n4.

The question as to whether the liusband is entitled as t<;nant by the cour-

tesy under the ac/s o/ 1848,1819, has been much doubted. In Billings v.

Baker, 28 Barb. 343, it was held he was not so entitled. The contrary

j)piuion will be found in Hurd v. Cass, i) Barb. 300; Clark r. Clark, 21 Barb.

581 ; Valence v. Vausch, 28 Barb. 633.

Under Laws of 18.i8, ch. 187, 'i 1, amended by Laws of 1870, ch. 277, and

L. 1873, ch. 821, the wife may insure her husband's life with hia assent,

and these acts contain provisions as to the surrender and bequest, &c., of the

policy,

Under Laws of 1849, ch. [ilo, sec. 3, contracts made in contemplation of

marriage are to remain in full force notwithstanding marriage. See hereon

32 Barb. 251 ; 54 N. Y. 437.

Under the Laivs of 1862, ch. 172, the wife has power to consent to appren-

ticing her child, or to appointing a testamentary guardian therefor by the

father. See further hereon Eev. Stat. New York, vol. 'i, p. 2346, 1th ed.^ Tit.

3, HC'c. 1, whereby the father has power to appoint a guardian by deed or will,

and in case of his neglect his widow may do so. See Laws 1871, ch. 32.

The Lnwsof 1887, p. 667, ch. 537, authorize and make valid future convey-

ances from husband to wife and vice versa without the intervention of any

trustee. See hereon Barrows r. Keene, 4 New Eug. Rep. 271; Raw8<m v.

Pennsylvania K. R. Co., 48 N. Y. 212; Seymour v. Fellows, 77 N. Y. 178.

It has been held that the statutes do not give the wife any right to con-

tract with her husband unless such contract directly affect her separate es-

tate. In re Renter, 5 Deni. 162.

It has also been held that husband and wife may become liable as partnersto

third parties, but it is still a question of doubt whether they would be liable

as partners inter se. Noel v. Kinney, 106 N. Y. 74; S. C. 19 Abb. N. C.

235; and it is still doubtful whether they can carry on business as partners.

Suan }). Caflfe, 4 N. Y. St. Rep. 470.

In Pennsylvania.—By the Laios q/ 1848, 536, § 6, as amended and applied

by Laws of 1853, ^ 20, and Laws of 1856, 315, ? 1, property of every descrip-

tion owned by a married woman before marriage; and all property of what-
ever kind accruing to her after marriage by will, descent, or otherwise shall

be used, owned, and enjoyed by her as her separate property, free from her

husband's debts, and upon any conveyance, mortgage or transfer her hus-

band must join. It is liable for debts contracted by her, or in her name by
any person authorized to contract on her behalf, and also to betaken in exe_

cution on a judgment recovered against her husband for her torts; but the

husband is not liable for the wife's debts contracted dum sola. The effect of

the above acts is to treat property, acquired as therein stated, as though it

were settled to her separate u.se. Bear's Admor. v. Bear, :i3 Pa. 525j Pettit

r. Fritz, Exor. Id. 118; Wright v. Brown, 44 Jd. 224; Pennsylvania Co. r.

Foster, 35 /(/. 134. Property paid for by her earnings or savings is not her
separate estate, and her hu.sband is absolutely entitled thereto. Raybold v.

Raybold, 20 Pa. 308; but see hereon later statutes, infra. She has no power
to carry on business separate from her husband in her own name while co-

821



652 APPENDIX.

habiting with him, as against his creditors, even thongh the money be lent

her for the purpose, and lier husband is entitled to the profits. Hallowell r.

Horter, 'So Pa. 'Mrt. See, however, hereon, recent stafufcs, infra. The ad of

1848 gives her no power to convey except her husband joins in the deed, and

the form of acknowledgement is as beloie the act. Tliorndell r. Morrison,

25 Pa. 326; Haines r. Ellis, 24 Pa. 253. She cannot release dower by a sepa-

rate deed. Ulp ?'. Campbell, 19 Pa. 'Mi\. She may bind her .sei)arate pro-

perty to pay her husband's debts. Magaw r. Stevenson, 1 Grant Ca. 402;

Ly tie's A pp., 36 Pa. 131. She has no new power under the act of 1848 to

contract debts with the right of being sued therefor. Glyde r. Keistler, 32

Pa. 85. In order to render her separate estate liable for debts contracted in

its improvement, it must be shown that the money, &c., was actually u.sed

thereon. Mahon v. Gormley, 24 Pa. 80; Murray r. Keyes, 35 Pa. 384.

Under /^aws of 1848, 536, § 7, she may dispose of her separate estate by

will executed in the presence of, and attested by, two witnesses. In Van

Wert r. Benedict, 1 Barb. 114, it was held that her power to devise by will

extends to property acquired before the acts, and is general.

Under the Laws of 1850, p. 560. >? 11, she has power to apply to the court

of common pleas for the appointment of a trustee of her property, and make
a declaration of trust in favor of her children. As to whether this provision

enables her to appoint a trustee where the property was held by her prior to

the act of 1848, excluding her husband, see Burton\s .\pp., 22 Pa. 164, where

it was held it did not.

Under the Laws of 1850, p. 569, ^ 39, actions affecting her property secured

to her umlerthe act of 1848, may be brought in the names of herself and

husband for her u.se, and any judgment obtained will be for her benefit.

Her husband must be joined. Kennedy v. Good, 21 Pa. 349, and see the later

and more decisive case of Ritter v. Kitter, 31 Pa. 396.

Under the oc/o/ 1848, where debts have been contracted for necessaries for

the support of the family of any married woman, the creditor may sue hus-

band imd wife, and issue execution against the husband alone; and in case

there .shall be no effects, the officer shall return nu/la bona, and then a writ

may issue against and be levied upon the separate estate of the wife secured

to her under the Isi section of the act, but the debt must have been contracte<l

by the wife, or incurred for necessaries for the support of the family.

It has been held that this act is not retrospective, and therefore does not

apply when the goods are supplied prior to its passing. Headliug r. Ettling,

1 Phila. Iv. 39. And the goods must be actually necessary. Parke r.

Kleber, 37 Pa, 251; S. C. Pittsburgh Leg. Jur. 170. And it must be proved

to be the actual contract of the wife. Murray v. Keyes, 35 Pa. 384; Parke

r. Kleber, vhi supra.

Under the act o/1851, 669, ^22, a married woman may lend money to her

husband and take a security therefor in a trustee's name.

llmXer section 10 of the act of 18AH, her real estate is to descend according

1o the intestate laws of the state, but the hu.sband is not to be deprived of

his estate by the curtesy. And under sec. 20 of the art of 1850, the hu.s-

Imnd's estate by the curtesy cannot l)e taken in execution during his wife's

life, and Hee the act of April Ut, 1863, 'i 1, P. L. 212.
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Under f(ection I of net of \2 June, 1878, a married wnnian may be sued

alone in cases wliere she has been deserted by, or st^parated I'rom her hus-

band, and lie does not reside in tlie same ox)unty, where the debt is Tor uei-

essiiries for her support, or in respect of improvements uix>n her separate es-

tate, but the desertion must l)e lor a year or more. And by Kcctioa 2 of the

(let «/l879 (11 June) the wife under similar circumstances may sue without a

trustee or next friend.

Under the ^/f^ <{/W<j^, 185."), .srr. 2, if the husband bciny; a drunkard, or

from protligacy or other cause, neglects or refuses to provide for or deserts

his wife, she has the i>ower of afeme .tole, and in case of her decease intestate

her property goes to her next of kin jis if her husband had pre-deceased her.

And under see. .'J she has the'fuU parental power over her children, under the

like circumstances. And under see. 4 she may for the like reasons petition

the court and be decreed n feme sole as therein provided. And under see. 5 a

husband deserting his wife for one year or more shall Ibrfeit all rights and

claims to her estate, lx>th as tenant by the curtesy, and un<ler the intestate

laws, and further under ^ (5 the right to appoint a testamentary guardian.

By act \l(h .April, 18r)G, ^ 1 [P. L. 315), all deeds or mortgages of married

Avomen theretofore acknowledged jointly Avith their hu.sbands, so as to bar

her right to dower, &c., are to be effectual to debar her in respectto lierown

real estate. This section repeals act of 11th April, 1848. See the section

further as to the acknowledgment of deeds which may be taken before an

alderman, justice of the peace, notary public or other officer authorized.

Under section W she may, when deserted by her husband, or he has sepa-

rated himself from, neglected or refused to support her, or divorced n

mensn et thoro, bring an action for libel or slander or to recover her separate

(earnings or property.

By the net of22 Aprils 1863, ^ 1, P. X. 533, the powers of married women
over their separate estates [are enlarged; except in cases where she is re-

strained by will or other instrument.

Under aef of June, 2nd, 1871, section 1, she may sell and transfer .stock

of any railroad company, and further, under act 18 March, 1875, ? 1, P.

L. 24, she may sell and transfer stock in any corporation created by or

under the laws of the commonwealth. Underact of February 29th, 1872, ? 1,

she may purchase sewing machines for her own use without her husband.

Under act of April 3rr/, 1872, ^ 1, the separate earnings of a married woman,
however acquired, are her separate property, independently of her husband
or of his creditors, but under section 2, she must present a petition to the

court claiming the benefit of the act, and comply with its requirements.

By Act passed 3 June, 1887 (P. /.. 332), section 1, it is provided that mar-

riage shall not incapacitate a married woman, with respectto the requisition,

ownership, possession, control use or disposition of property of any kind in

any trade or business in which she may engage, or for neces-saries, and for

the use, enjoyment, and impro\'ement of lier separate estate, real and per-

sonal, or her right and power to make contracts of any kind, and to give obli-

gations binding herself therefor; but she .shall have the same right to acquire,

hold, posses.s, improve, control, use or dispose of her property, real and per-

sonal, in possession or expectancy, as if a feme sole, without a trustee, with
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the rights and liberties incident thereto as if not married; and property of

every kind owned by lier before or during coverture is her own as against

lier husband and his •creditors. But her husband must join in every mort-

gage or conveyance. By section 2, she may enter into contracts relating to

her trade, or for necessaries, or for the use or improvement of her separate

estate, .and sue and be sued thereon, and for all torts, as if a feme aole, with-

out joining her husband as plaintiffor defendant. And all property recovered

by her, aud^ill damages, costs, &c., recovered against her, are to belong to

•or alTect her separate estate. She cannot however become an accommodation

acceptor, endorser, guarantor, or surety for another. By section 3, she may
make leases of her property, transfer and sell her personal estate, and ap-

point an attorney with her husband. By section 4, husbands and wifes have

the same civil rights over their separate property as unmarried persons. By
.section 5, she may make a will disposing of her real and personal property as

if unmarried.

Property may be settled upon a married woman by her husband without

the intervention of a trustee, provided the husband is solvent at the time,

and the object is not to escape future creditors. Townsend v. Maynard, 3

Am. Law Reg. 572, S. C. 45 Pa. 198.

The act of 1863 has been held constitutional. Shonk v. Brown, 11 P. F.

Smitli, 320; Gl Penn. St. 321, and the deed cannot be enacted valid if the

-wife had no power to convey. See, also, Wright v. Brown, 8 Wright, 238.

The sale of a wife's lands .under an execution for her husband's debt will

be restrained by injunction. Allen r. Benners, 10 Phila. 10.

A husband is still liable under the act of 1848 for his wife's torts, Quick v.

Miller, 7 Outerbridge, 67, and a married woman is still, notwithstanding

sect. 2 of the act of 1887, privileged from arrest under a capias. Whalen ?•.

Gabell, 20 W. N. C. 274.

Jn Massachusetts.—Under Laws of 1845, ch. 208, a married woman having

property secured to her, or conveyed, devised or bequeathed to her as therein

provided has the same rights powers and remedies at law and in equity,

and may s*ie and be sued in contract or tort respecting such property, or in

respect of any contract or tort made or committed before marriage as if a

feme sole. If she dies intestate all personal estate held to her separate use

vests in her husband, unless otherwise provided by the instrument under

which she holds. And he is also entitled as tenant by the curtesy as if the

act had not been passed. A conveyance of separate estate by a married

woman without her husband under this act has been held valid subject to

her husband's curtesy. Beal v. Warren, 2 Gray, 447. It has also been held

under this act, that if property is conveyed to a married woman without

Avords expressing it to be for her sole and separate use she cannot convey it

without her husband concurs and equity will not reform the deed. Jewettr.

Davis, 10 Allen, 68; Gerrish v. Mason, 4 Gray, 432. See, however, Perkins v.

Richardson, 11 Allen, 538. And as to property acquired under later statutes.

Baker v. Hathaway, 5 Allen, 103; Townsley v. Chapin, 12 Id. 476.

Under General Statutes of 1H60, ch. 108, g§ 1 and 2. The property of a

married woman lK)th real and per.sonal owned by her as her sole and sepa-

rate estate, coming to her by descent, devise, bequest, gill or grant, acquired
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by her through trade, hibor or services, carrie<l on by her on her sole and

separate account, or received by her in lieu of dower; or owned by lier prior

to marriage, and the rents, issues and prolits thereof are her sole and separate

property and may be used, collected, or invested by lier in her own name,

tree from the control or interference of lier husband and his debts. She may,

with herhusbaud'scuncurrence, convey real estate, not her separate property,

as she might do by separate deed before marriage, l)ut her covenanfs do not

bind her. By section 3, she may convey her separate real and personal

estate, enter into contracts respecting it; engage in trade or business, and

perform labor and services on her separate account, sue and be sued in re-

spect thereof as if a feme sole. But her husband must either concur in the

deed or give his consent in writing, except a lease for a term not exceeding

one year, and a release of dower executed subsequently to the conveyance of

the estate of her husband. In case her husband is sick, insane, or absent

from the state, or on good cause shown, she may petition the court, and ob-

tain the consent of the judges of either the supreme, judicial, superior, or

probate courts, but if the husband is within the state he must have notice of

the application. She may petition the court to appoint trustees to hold her

separate estate in trust for her. The contracts made respecting her separate

estate are not to bind her husband, and her separate estate is alone liable

thereon. Her receipts for all moneysi|iaid to her from or out of her separate

estate are good discharges Avithout her husband. Keal estate and shares in

corporations, standing in her name before marriage, or which become hei-s

by descent, &c., are free from the husband's debts contracted since 3rd June

]8o5. See sections 4, 5, G, 7. She may be sued for her contracts, &c., made

before marriage, and her .separate estate is liable'as if she were a feme sole.

If married subsequent to June 3rd, 1855, her husband cannot be sued for her

debts contracted previous to marriage. She has also power to make a will

but cannot deprive her husband of less than one-half of her separate estate

without his consent, but these provisions cannot affect any marriage settle-

ment or contract, nor the husband's rights as tenant by the curtesy unless

with his consent. See sections S—12. Under statute 19 May, 1887, c. 290, p.

920, the right of a married woman to dispose of separate estate by will is

limited to $5000 worth, where no issue survive.

By sections 29 and 30 the act oj 1860 is extended to parties marrying out

of the state, and to wives coming into that state from others without their

husbands in cases where their husbands never resided within the state.

Under section 3 a conveyance without the consent of the husband is void,

and cannot be reformed after the husband's death as against the wife, even

though the husband gave his oral consent. Townsley v. Chapin, 12 Allen,

476. As to what is sufficient evidence of assent under the act of 1860, see

Hills V. Bearse, 9 Allen, 403. If she render services to a firm of which her

hu.sband is a partner she cannot lecover as against the firm, as she camiot make
a contract with him, or with others jointly with him. Edwards v. Stevens,

3 Allen, 315. She cannot be made liable as a partner with her husband,

or his firm, even on a promissory note Lord r. Parker, 3 AHen, 127. But

if her husband is not a partner she may enter into partnership with any firm

and will be liable. Plumer v. Lord, 5 Allen, 460.
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In order to entitle a married woman to carry on trade or business on her

separate account she must, under the Laws of 186-2, ch. li)8, file a certificate

in the clerk's otfice of the city or 1o\\'B where she does, or proposes to, trade,

Ac, as therein provided, or she cannot claim as against her husband's cred-

itors. It has been held that this statute applies to furniture in a boarding

house carried on by a married woman. Chapman r. Briggs, 10 Allen, 04(5.

The sUiiutvs of 1843, ch. 208, ^H, 2, 3; 0/1855, oh. 304, 'i 1; of 1857, c. 249,

'!'. 1. all relate to the powers of married women to bind themselves by con-

tract. Under the net of 1855 it has been held that if she, while living with

her husband, keep boarders on her own account and purchas&s goods for such

business on her sole credit, she is liable for same, and her acts are evidence

against her, but she cannot where credit was in the first instance given to

her husband, be sued upon her promlss )ry note. Parker v. Symonds. 1 Allen,

258. In Parker v. Kane, 1 Allen, 346. it was held that she was liable upon
a note given by her jointly with her husband for lumber, &c., sold and de-

livered, and used upon her separate estate and on all renewals thereof. In

Itogers r. Ward, 8 Allen, 387, it was held that, under c^rtain circumstances, a

bill will lie in equity as against her separate estate for payment ot a bond given

by her for the price of land conveyed to her sole and separate estate. In Cram
V. Kelly, 7 Allen, 250, it was held that under the ad of 1857, c. 249, she is not

liable for goods to be used upon premises held by her under a deed contain-

ing no provision for its being her sole and separate property or freed from

her husband's debts and control when such goods are purchased and deliv-

ered prior to the act.

In >Spauding v. Day, 10 Allen, 96, it was held that personal property pur-

chased by her out of her own means becomes her separate estate, although the

conveyance does not expressly state it to be held as such, and is therefore

free from the husband's debts.

See, further, Itev. Stat. 1882, ch. 147, j;. 819, under which she has power to

make contracts as a feme sole. All work and labor done by them are to be

their own property. She may be an executrix, and bind hei-self and the es-

tate without her husband's assent. Husband and wife cannot convey to each

other. Husband is not liable for the wife's debts diun sola.

Under acts of 1874, 1878, 1880, 1881, the court has p<iwer to make orders

for the support, &c., of wives deserted by their husbands.

In Vermont.—Under statutes of 1850, j?. 401, ^ 15, the rents, issues and profits

of the real estate of any married woman, and the interest ot her husband in

her right, in any real estate, that belonged to her before marriage, or ac-

quired by her by gift, grant, devise or inheritance during coverture, are ex-

empt from sale for her husband's debts, and no conveyance of the same is

valid unless her husband joins. They may devise real estate and their in-

terest therein which would descend to their heirs. In Sumner i-. Conant, 10

Vt. 20, it was held that she must convey ])y deed of herself and baron, upon

separate examination and acknowledgement- to be certified upon the deed.

Under statute of 1860, ch. 71, she may insure her husband's lile for her

own use ami benefit and the policy will inure for the benefit of herself and

children. Under G^icral Statute of 1863, c. 68, the homestead uwn the hus
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band's decease is exempt from the husband's creditors for the iK'nctit of the

widow and chiklren.

See laws of this state tor more recent statutes.

la Connectieiil.—Under /2. Stat, of iHlo, tit. 18, ch. G, ? 10, tlie husband must

join in the conveyance of her hinds. It has beeu hekl that under this stat,

a deed may be valid in part and void in part. Hyde i". Morgan, 14 Conn.

104. Under the Revised Statutes of 1875, title 14, ch. 2, all real estate con-

veyed to a married woman paid for out of her own means or by her own
earnings is hers for her sole and separate use, and the proceeds of real estate

are in equity her own, and exempt from her husV)and's debts. Personal

property coming to the husband in right of his wife, or through her as the

meritorious cause is to be held by him as trustee for her use, except in so far

as he has paid any of her ant<3-nuptial debts; he may as such trustee be

called ujxm to find bonds, and may, upon good cause shown, be removed,

ills creditors, during the life of the wife and children, have no claim upon

his interest in her real estate. Money earned by her own industry, and

money paid to her l)y any person or corporation with whom she may have

deposited or loaned it are her own property, and her receipts are a good dis-

charge for the same. And money and property acquired by her during

coverture by her personal services are to be held to her sole and separate use.

Money due her for personal services is protected as if actually received.

Whiting V. Beckwith, 31 Conn. 596; Sherwood v. Sherwood, 32 Id. 1. Under

Hev. Stat. 1875, tit. 19, ch. 5, § 9, they may be sued in contract or tort and

then property is liable on execution as if unmarried. Under section 10 they

may be jointly sued upon any contract entered into jointly for the benefit of

her separate estate. Under section 11 she may sue alone in respect of actions

accruing through her separate trade.

See laws of this state for further enactments.

In New Hampshire.—Under the Act of 1846, ch. 327, ^f 12, 17, property may
be given to her without the intervention of a trustee; and upon her decease

intestate, her husband upon taking out letters of administration takes her

property and holds it (except in so far as he is tenant by the curtesy) sub-

ject to her debts. In Bailey v. Pearson, 29 N. H. 77, it was held that the

liability must be in respect of contracts made with regard to her separate

property, and the tort committed by her must be in connection with such

property and in respect of contracts made aud torts committed dwn sola.

Under the Laws of 1854, ch. 1522 & of 1860, ch. 2342, I 3, she has power to

make a will, but she cannot bar her husband's rights as tenant by the cur-

tesy.

Under the Laws of 1860, eh. 2342, she may hold to her sole and separate

use, as against her husband and his creditors, all property inherited, be-

(jueathed, given or conveyed to her if such conveyance or bequest is not oc-

ca.sioned by payment or pledge of his property, and be ^sued and sue in her

own name in all matters relating thereto, and for debts contracted by her

dum sola. She is liable upon all contracts made and torts committed by her

in respect thereof as if nnmarried.

There is a ])rovision in this statute which gives jwwer to the judicial court

to make an assignment of part of her husband's property, when he is insane
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or has joinetl certain religious bodies, to the wife with power to act as though

& feme sole. From the case of Pettingill v. Butterfield, 45 N. H. 195, it

wouhl seera doubtlul whether the Act of 1860 applies to property conveyed

to her belbre marriage.

In Shannon v. Canney, 44 N. H. 592, it was held that in order to bind the

separate estate of a married woman by a promissory note given during cover-

ture, it must be shown that such property was held to her sole and separate

use and that the promise was made in respect of it.

Under Laws of 184G, eh. 327, ^^ 2, 17, a devise, conveyance or bequest of

any property may be made to a married woman without a trustee for her

sole and separate use free from her husband's control and his debts; and all

property held by her under any deed of trust executed either before or after

marriage is to be treated in a similar way. Upon her decease intestate all

lier personal property so settled vests in her husband, provided nothing to

the contrary appears in the deed under which she takes, who must adminis-

ter and hold subject to her debts, except his right therein to his curtesy.

See further the laws of this State.

In Maine.—Under R Stat. 1857, ch. 61, see. 1, a married woman of any age

may own real and personal property acquired by descent, gift, or purchase and

may deal therewith by deed or will asifa/emr.so/e without her husband, but if

it is acquired either directly or indirectly through her husband he must join

in the deed. He acquires since April 21st, 1844, no right thereto unless she

release it to him, s. 2. She may under section 3, hold her earnings in her

own name and sue therefor in her own name independently of her husband

or his creditors. In case of her decease [sec. 6. ) her property goes to her

heirs, and is distributed and administered as if she had died dumsola. If a

married woman comes from another state and resides in this one she is to be

treated under sec. 10 as unmarried, but if her husband follows her and claims

his rights, her contracts, &c., will be treated as if they were then first

married.

Under tlie act o/1883, ch. 207, a husband married since April 26th, 1852, is

not liable for his wife's debts contracted dum sola, nor for those contracted

after marriage in her own name, neither is he liable since April 26, 1883, for

her torts in which he takes no part, and her property is alone liable there-

for but she cannot be arrested thereon.

Under Statute of 1876, c. 112, she may sue and be sued in contractor tort

either with or without her husband. The husband cannot settle any such

action without her written consent and he cannot sue alone respecting her

property.

See Laws.

Jn Alabama.—Vnder code of 1852, tit. 5, ch. 1, art. 3, U 1982—1995, 1998

—2000. all property held or acquired by the wife either before or after mar-

riage is her own separate estate free from her husband's debts. It vests in

her husband as trustee and he can manage it, and is not bound lo account

for the rents, &c., yet it cannot be touched by his creditors. They must

both join in the conveyance which must be in writing and witnessed by two

persons. The proceeds of the sale are her separate property. The husbands'

receipt for property coming to the wife is good in law and equity. Hersep-
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arate estate is liable for articles supplied for the support of the household.

She may dispose thereof by will. On her decease he is entitled to half of

her personal estate "Absolutely and to a life interest in her realty. The

court may remove the husl)aud from the trusteeship and it then vests in her

and she may sue, Scc.^ in her own name.

In Ravises r. Stoddart, 32 Ala. 590, it was held that the liability of the

wife for articles supplied for the support of the household is limited to prop-

erty owned by her at the time the contract was made. In Marshall v. Crow,

29 Ala. 278, it was held that the husband's right when surviving his wife

extends to property whether in possession or not. In Machen r. Machen,

33 Ala. 364, it was decided that a valid oral gift to the separate use of a

married woman may be made of personal property. It would seem that the

provisions of the code respecting separate estate do not apply to estates

created by deed either before or since its adoption. See Carman v. Turner,

32 Ala. 483. She may charge her separate estate by her verbal or implied

promise in respect of work done for its benefit. Walker v. Smith, 28 Ala.

569.

See laws of this State for more recent enactments.

Jn 3fississippi.—tinder revised Code of 1857, eh. 40, ? 5, arts. 23, 24, a mar-

ried woman may become seised of real and personal property, by bequest,

demise, gift, purchase or distribution in her own name as if her own, and

the rents, &c., of the same, owned by her before or since marriage, are her

own separate estate, tree from his debts, &c. She may purchase property in

her own name as separate estate, and if her husband purchases in his name
with her money he is a trustee for her. Under art. 25, her separate estate is

bound by her contracts, for necessaries, &c., for herself and family, made by

her or her husband with her consent. Under art. 26, all actions respecting

her separate estate may be prosecuted or defended jointly with her husband;

and if he refuses or neglects she may defend alone when the action relates to

land.

In Andrews v. Jones, 32 Miss. 274, it was held that in order to entitle a

married woman to convey under this act she must acquire the property

under it.

]n New Jersey.—Under the Laws of 1851, 1852, 1866, real and personal pro-

perty owned by a married woman at the time of her marriage and the rents

&c., thereof are her sole and separate property, free from the husband's debts

or control. And the real and personal estate and the rents, &c., thereof be-

longing to any female then married, irrespective of date, are her sole and sep-

arate property and free from her husband's control. And all property ac-

quired by gift, grant, descent, devise or bequest, is to be her separate pro-

perty free from her husband and his debts. And contracts made in con-

templation ol marriage are, notwithstanding such marriage, to remain in full

force. Under the Lairs of 1857, eh. 189, amended by Laws of 1864, her cov-

enants for title entered into in any deed in which her husband joins are to

})e binding upon her as i^ a feme sole, but her covenants other than those re-

lating to land only create an estoppel. Under the Laios of 1867, eh. 444, she

has power to bring action for redress of wrongs or recovery of her rights.

The act does not apply to married women living separate from their hus-
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660 APPENDIX.

bands even though abandoned. The action is under the actual control of

the wife and the husb:ind has no power to interfere. The husband is not

liable for tlie wife's debts contracted dum sofa or after marriage.

The husl)and must consent to her conveyance under the act of 1852. Deer
r. Lawshee, 4 Zabriskie, 613. In Leacraft v. Hedden, 3 Green. Ch. 512, it

was held that she may dispose of her property in any -way she pleases so

long as it is not inconsistent with the deed under which she takes.

In Naylor r. Field, 5 Dutch. 287, it was held under the act of 1852 that

real estate acquired, by a married woman married before the act, subse-

quently to its passing, cannot be conveyed thereunder.

Under the Act of 1864 she has power to make a will, but cannot divest her

husband's rights without his written consent. In Beal c. Storm. 1 1 C. E.

Gr. 372, her will is valid without his assent except so far as it affects his

rights, and he cannot revoke his assent.

Under Act 0/I88I she may execute and release her right of dower with-

out her husband joining. She has al so power to execute a valid receipt, re-

lease or discharge without her husband's concurrence. F. L. 1873, p. 108.

In Vreeland v. Vreeland, 1 C. E. Gr. 512, it was decided that the second

section of the act of 1852 applies to after-acquired property.

A married woman cannot charge* her separate estate as security. Vankirk

V. Skillman, 5 Vr. 109; Perkins v. Elliott, 8 C. E. Gr. 526. Nor as accom-

modation endorser, Peake r. Labaw, 6 C. E. Gr. 269.

Jn Maryland

.

—Under 1 General Laics, art. 45, sections 1, 2, 3, 4, all property

belonging to a married woman at the time of her marriage or acquired sul)-

sequently by purchase, gift, grant, devise or bequest, or descent, or in the

course of distribution, is free from her husband's debts (except such property

as she has acquired subsequent to marriage in fraud of his creditors^ and is

her own separate estate, which she may dispose of by will as if a feme sole,

and convey by deed with her husband's concurrence. If she dies intestate,

leaNing children, her husband takes a life estate in her real and jiei-sonal

property-; and if without children, he has a life estate in her real and her

personal property absolutely. No trustee is necessary to create separate es-

tate, but the husband aijd wife may appoint one by deed, or the court may
do so upon her application. By ss. 5 and 6, curtesy and dower attach to

equitable estates, but are not to jjrejudice any lieu upon the same. Pro-

vision is also made in section 7 protecting their .separate earnings; and sec-

tion H gives them power to insure their husbands' lives.

Under the Laics oj 1867, ch. 223, they are liable for rent reserved upon

leases, either by way of distress or action for recovery thereof as if unmar-

ried, and are bound by these covenants, which run with the land. See,

also act of 1882, ch. 385. Under section 11 their receipt is a good discharge

lor moneys paid to them.

Under section 12 they can convey with their husband's concurrence, and

execute and acknowledge their deeds without private examination, and they

inay relinquish dower by joint or separate deed. Under act of 1880, ch. 253,

husbands are not liable for wife's ante-nuptial debts. He must be joined

in the action, but the judgment will not affect him.

Jn Texan all property owned by either husband or wife before marriage
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APPENDIX. 661

and acquired afterwaras by gi't. devise or descent, is their respective sepa-

rate pro]}erty, but the liusl)and may liave the sole management thereof.

Property acquired ])y the wife in any other way is deemed the common

property of both, and may be disi)osed of ]>y the husband alone, and is

liable to liis debts, and in case of death without children descends to the

survivor; but if there be children the survivor takes half. They may de-

vise to th^ survivor of them their respective separate properties until the

heirs are of age with po^^r to manage under the provisions of the acts.

The children are to be entitled to their respective shares upon coming of age.

,SV(> PaxehaVH Annotated DigcHt, nrfH. 4641, 4642, 465:{. Under the act of2Gtk

Aufjmt, 1856, the husl)and must administer to the community property of

himself and wife, but he has full control over the same. The court has

power over him in certain cases, for which see act.

The separate property of the wife is not liable to her husband's debts, but

may be for necessaries for herself and children. Magee v. White, fi3 Texas,

180. It would seem from the case of Wood r. Wheeler, 7 Texas, 13, that ip

this state the husband and wife are not regarded as one person, especially

when property is in question. The husband may make a valid deed of gift

to his wife which will bind the heirs. Hartwell v. Jackson, 7 Texas, 576.

In Kavanaugh r. Brown, 1 Texas, 481, it was held that the wife cannot make
a contract to bind herself or her separate estate. In Howard r. North, 5

Texas, 290, it was held that her separate estate is liable lor her frauds.

In Callahan v. Patterson, 4 Texas, 61, it was held that she must be sepa-

rately examined upon a conveyance of her separate property. In Story v.

Mitchell, 24 Texas, 305, it was held that the husband may make a valid

deed of gift to the wife without the intervention of a trustee. See, further,

Reynold v. Langford, 16 Texas, 286; Fitts v. Fitts, 14 Id. 443.

In California all property belonging to either husband or wife at the time

of marriage or afterwards acquired by gift, bequest, devise or descent is the

separate property of each; all other property is their common property. An
inventory of the wife's separate estate must be made, acknowledged and re-

corded, and the property contained in such inventory is exempt trom the

husband's debts. The husband can manage and control the wife's property,

but cannot alienate or charge it except she joins. The personal property

(except such as she has express power by law to dispose ot") cannot be sold

assigned or transferred unlesss they both join. The rents and profits of the

separate property are common property, unless the cont] ary appears from
the deed. Dower and curtesy are abolished, and in lieu thereof the survivor

has an interest in the common property. They must both join in actions,

except those respecting her separate estate in which she may sue alone. And
she may sue or be sued by her husband alone. (See, further, as to her right

to sue, Snyder v. Webb, 3 Cal. 86; Rowe v. Kohl, 4 Id. 285: Luning v.

Brady, 10 Id. 267; Simpers v. Sloan, 5 Id. 457.) If both are sued she may
defend in her own right. She may carry on business in her own name, and
it is her own exclusively, and she has all the privileges and disabilities of a
debtor and creditor, and is liable for the maintenance of her children. She
must, however, reside iu the state and make a declaration before some per-
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662 ' APPENDIX.

son authorized to take acknowledgments of deeds by married women in the

manner and as provided by tlie statute. See Decring's Laws, title 1, ch. 3.

Under the Laws of 1866, vh. 285, § 1, she has absolute power to dis^KJse of

all her separate pr6perty by will, executed, witnessed and proved as other

wills; and she may revoke such will at pleasure.

Under the Laips of \86A, ch. 333, ^ 1, amended March, 1874, upon the wife's

decease the entire common property (except such part as has been set apart

to her by decree of the court) goes to the husband absolutely without ad-

ministration; and upon the decease of the husband, one-lialf goes to the wife

and the remainder as directed by the husband's will, or in the absence

thereof to his descendants equally if in the same degree of kindred, and if

not, according to the right of representation, and in case of failure of both in

like manner as his separate estate is distributed; but in case of his death it

is liable to his debts, the family allowance and the charges and expenses of

admiuistr;ition.

The wife's earnings are not liable to her husband's debts, and, when living

separate, are part of her separate estate. The husband is not liable for the

wife's debts contracted dum sola, nor is that of the wife subject to his debts.

The wife may, without the consent of her husband convey her separate

property. The husband may dispose of the community property except by

will. See hereon Beard v. Knox, 5 Cal. 256; Greiner v. Greiner, 58 Cal-

115, 116.

In Kentucky.—Under 2 Revised Stats., art. 2, c7i. 47, §? 1, 3, the husband has

no estate or interest in the wife's lands during her life, owrned by her before

or subsequent to marriage, except the use of them, and they are free from

his debts, &c., and may be liable for her debts as therein provided.

Under Revised Statutes 1866, p. 728, on the joint petition of husband and

wife the court has power to allow the wife to use, enjoy, sell and convey for

her own benefit any property she may own; make contracts; sue and be sued

as a feme sole; trade in her own name, or dispose of her property by deed or

will.

See Thorn v. Darling, 6 Bush. 448.

See further as to tii«f statutory rights of married women the statutes of the

respective states,
;
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